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38    488| 
25        tl 

State  of  West  Virginia  v.  Dent.  *^'  ^^ 

Submitted  June  17,  1884.    Decided  Nov.  1,  1884. 

Sections  9  and  15  of  chapter  93  of  the  Acts  of  1882,  passed  March 
15,  1882,  entitled  "An  Act  amending  and  re-enacting  chapter 
150  of  the  Code  of  West  Virginia  concerning  the  public  health"  is 
constitutional  and  valid. 

Green,  Judge,  furnishes  the  following  statement  of  the 
case: 

At  the  November  term,  1882,  the  grand  jury  of  Preston 
county  found  an  indictment  in  the  circuit  court  of  Preston 
against  Frank  M.  Dent  for  practicing  medicine  in  this  State 

rrhe  other  decisions  annoanc«d  at  this  term  are  published  in  Vol.  24. 
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without  having  complied  with  the  provisions  of  section  9,  of 
chapter  93  of  the  Acts  ot  1882,  in  violation  of  section  15  of  said 
act.  The  defendant  moved  to  quash  this  indictment.  The 
motion,  as  is  stated  in  the  brief  of  the  counsel  for  theplaintifi 
in  error,  was  based  solely  on  the  ground  that  these  sections 
9  and  15  of  chapter  93  of  the  Acts  of  1882  were  unconstitu- 
tional. The  court  decided  that  they  were  constitutional  and 
overruled  the  motion;  and  the  defendant  then  pleaded 
not  guilty. 

On  the  trial  of  the  case  it  was  proven  that  the  defendant 
was  engaged  in  the  practice  of  medicine  in  the  town  of 
Newburg,  Preston  county,  West  Virginia  at  the  time  charged 
in  the  indictment,  and  had  been  so  engaged  since  the  year 
1876  continuously  to  the  present  time,  and  had  during  all 
said  time  enjoyed  a  lucrative  practice,  publicly  professing  to 
bo  a  physician,  prescribing  for  the  sick,  and  appending  to 
his  name  the  letters  M.  D.;  that  he  was  not  then  and  there 
a  physician  and  surgeon  called  from  another  State  to  treat 
a  particular  case,  or  to  perform  a  particular  surgical  operation, 
nor  was  he  then  and  there  a  commissioned  officer  of  the 
United  States  army  and  navy  and  hospital  service;  that  he 
has  no  certificate  as  required  by  section  9,  chapter  93,  Acts  of 
the  Legislature  of  West  Virginia,  passed  March  15, 1882,  but 
has  a  diploma  from  the  "American  Medical  Eclectic  Col- 
lege of  Cincinnati,  Ohio;"  that  he  presented  said  diploma  to 
the  members  ol  the  boarcl  of  health,  who  reside  in  this  con- 
gressional district  and  asked  for  the  certificate  as  required 
by  law,  but  they,  after  retaining  said  diploma  for  some  time, 
returned  it  to  defendant  with  their  refusal  to  grant  him  the 
certificate  asked,  because,  as  they  claimed,  said  college  did 
not  come  under  the  word  reputable  as  defined  by  said  board 
of  health;  that  if  the  defendant  had  been  or  should  be  pre- 
vented from  practicing  medicine,  it  would  be  a  great  injury 
to  him,  as  it  would  deprive  him  of  his  only  means  of  sup- 
porting himself  and  family;  that  at  the  time  of  the  passage 
of  the  Acts  of  1882,  he  had  not  been  practicing  medicine  ten 
years,  but  had  only  been  practicing  six  as  aforesaid,  from 
the  year  1876. 

These  being  all  the  facts  proven,  the  jury  found  the  de- 
fendant guilty ;  and  thereupon  the  defendant  moved  to  ar- 
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pest  the  judgment,  which  motion  the  court  overruled  and 
assessed  the  fine*  at  $50.00  and  rendered  judgment  on  April 
12th,  1882  in  favor  ot  the  State  against  the  defendant  for 
this  fine  and  costs.  To  the  refusal  of  the  court  to  arrest  this 
judgment  upon  the  above  facts,  certified  to  be  all  the  facts 
proven,  the  defendant  took  a  bill  of  exceptions,  which  on  its 
face  states,  that  this  motion  was  based  on  the  ground  that 
"said  act  of  the  legislature  passed  March  15th  1882  styled 
an  act  ^concerning  public  health,'  was  unconstitutional  and 
therefore  void,  so  far  as  it  interfered  with  the  vested  rights 
of  this  defendant  in  relation  to  the  practice  of  medicine." 

To  this  judgment  of  the  circuit  court  a  writ  of  error  was 
allowed  by  a  judge  of  this  Court. 

jif.  H.  Deniy  for  plaintift  in  error. 
Green,  Judge  : 

The  only  question  involved  in  this  case  is:  Are  sections  9 
and  15  of  chapter  93  of  the  Acts  of  1882  constitutional?  Ihave 
not  examined  critically  the  indictment  to  determine  whether 
in  form  or  in  substance  it  was  fatally  defective,  because  the 
counsel  for  the  plaintiff  in  error  in  his  brief  expressly 
waives,  as  he  states  he  did  in  the  circuit  court,  all  objections 
to  such  defects  in  form  or  substance  in  the  indictment,  if  any 
such  exist,  and  bases  his  claim  to  have  the  judgment  of  the 
circuit  court  reviewed  solely  on  the  ground  that  the  indict- 
ment was  based  on  an  unconstitutional  and  void  act  of  the 
legislature  and  should  for  that  reason  have  been  quashed. 
Sections  9  and  15  of  chapter  93  of  the  Acts  of  1882  claimed  thus 
to  be  unconstitutional  are  in  these  words: 

"9.  The  following  persons  and  no  others  shall  hereafter 
be  permitted  to  practice  medicine  in  this  State,  viz : 

'^I^rsi:  All  persons  who  are  graduates  of  a  reputable 
medical  college  in  the  schools  of  medicine  to  which  the  per- 
son desiring  to  practice  belongs.  Every  such  person  shall, 
if  be  has  not  already  done  so,  and  obtained  the  certificate 
hereinafter  mentioned,  present  his  diploma  to  the  State 
board  of  health,  or  to  the  two  members  thereof  in  his  con- 
gressional district,  and  if  the  same  is  found  to  be  genuine 
and  was  issued  by   such  medical  college  as   is   hereinafter 
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mentioned,  and  the  person  presenting  the  same  be  the  grad- 
uate named  therein  the  said  board  or  said  two  members 
thereof  (as  the  case  may  be)  shall  issue  and  deliver  to  him  a 
certificate  to  that  effect,  and  such  diploma  and  certificate 
shall  entitle  the  person  named  in  such  diploma  to  practice 
medicine  in  all  its  departments  in  this  State. 

^^ Second:  All  persons  who  have  practice'd  medicine  in 
this  State  contirmously  for  the  period  of  ten  years  prior  to 
the  eighth  day  of  March,  one  thousand  eight  hundred  and 
eighty-one.  Every  such  person  shall  make  and  file  with 
the  two  members  of  the  State  board  of  health  in  the  con- 
gressional district  in  which  he  resides,  or  if  he  resides  out  of 
the  State,  in  the  district  nearest  his  residence,  an  afl[idavit 
of  the  number  of  years  he  has  continuously  practiced  in  this 
State,  and  if  the  number  of  years  therein  stated  be  ten  or 
more,  the  said  board  or  said  two  members  thereof,  shall, 
unless  they  ascertain  such  aflidavit  to  be  false,  give  him  a 
certificate  to  that  fact,  and  authorizing  him  to  practice  medi- 
cine in  all  its  departments  in  this  State. 

^^ Third:  A  person  who  is  not  such  graduate  and  who 
has  not  so  practiced  in  this  State  for  a  period  of  ten  years, 
desiring  to  practice  medicine  in  this  State,  shall,  if  he  has 
not  already  done  so,  present  himself  for  examination  before 
the  State  board  of  health  or  before  the  said  two  members 
thereof  in  the  congressional  district  in  which  he  resides,  or 
if  he  resides  out  of  this  State,  to  the  said  two  members  of 
the  State  board  of  health  in  the  congressional  district  nearest 
his  place  of  residence,  who,  together  with  a  member  of  the 
local  board  of  health  who  is  a  physician  (if  there  is  such 
member  of  the  local  board),  of  the  county  in  which  the  ex- 
amination is  held,  shall  examine  him  aa  herein  provided; 
and  if,  upon  full  examination,  they  find  him  qualified  to 
practice  medicine  in  all  its  departments,  they,  or  a  majority 
of  them,  shall  grant  him  a  certificate  to  that  eflfect,  and 
thereafter  he  shall  have  the  right  to  practice  medicine  in  this 
State  to  the  same  extent  as  if  he  had  the  diploma  and  certifi- 
cate hereinbefore  mentioned.  The  members  of  the  State 
board  of  health  in  each  congressional  district  shall,  by 
publication  in  some  newspaper  printed  in  the  county  in 
which  their  meeting  is  to  be  held,  or  if  no  such  paper   is 
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printed  therein,  in  some  newspaper  of  general  circulation  in 
such  district,  give  at  least  twen^'-one  days  notice  of  the  time 
and  place  at  which  they  will  meet  for  the  examination  of 
applicants  ior  permission  to  practice  medicine,  which  notice 
shall  be  published  at  least  once  in  each  week  for  three 
successive  weeks  before  the  day  of  such  meeting.  But  this 
section  shall  not  apply  to  a  physician  or  surgeon  who  is 
called  from  another  State  to  treat  a  particular  case  or  to  per- 
form a  particular  surgical  operation  in  this  State,  and  who 
does  not  otherwise  practice  in  this  State. 

"15.  If  any  person  shall  practice,  or  attenpt  to  practice, 
medicine,  surgery,  or  obstetrics  in  this  State,  without  having 
complied  with  the  provisions  of  section  9  of  this  chapter,  ex- 
cept as  therein  provided,  he  shall  be  guilty  of  a  misdemeanor 
and  fined  for  every  such  offense  not  less  than  fifty  nor  more  than 
five  hundred  dollars,  or  imprisoned  in  the  county  jail  not 
less  than  one  month  nor  more  than  twelve  months,  or  to  be 
punished  by  both  such  fine  and  imprisonment,  at  the  discre- 
tion of  the  court.  And  if  any  person  shall  file,  or  attempt  to 
file,  as  his  own,  the  diploma  or  certificate  of  another,  or  shall 
file,  or  attempt  to  file,  a  false  or  forged  affidavit  of  his  iden- 
tity, or  shall  wilfully  swear  falsely  to  any  question  which 
may  be  propounded  to  him  on  his  examination,  as  herein 
provided  for,  or  to  any  affidavit  herein  required  to  be  made 
or  filed  by  him,  he  shall,  upon  conviction  thereof,  be  con- 
fined in  the  penitentiary  not  less  than  one  nor  more  than 
three  years,  or  imprisoned  in  the  county  jail  not  less  than 
six  nor  more  than  twelve  months  and  fined  not  less  than 
one  hundred  nor  more  than  five  hundred  dollars,  at  the  dis- 
cretion of  tlie  court." 

These  sections,  the  counsel  for  the  plaintiff  in  error  insists, 
are  unconstitutional,  null  and  void.  In  an  elaborate  argu- 
ment he  claims,  that  they*  are  inconsistent  with  Article 
X,  and  with  section  1  of  Article  XIV  of  the  Amendments 
to  the  constitution  of  the  United  States ;  and  that  they  are 
also  inconsistent  with  sections  1,  2,  4,  10  and  11  of  our  bill 
of  rights,  Article  III  of  our  constitution  (Acts  of  1872-3,  p.  5). 
He  claims,  that  the  various  provisions  contained  in  the  con- 
stitution of  the  United  States  and  our  constitution  were  in- 
tended to  incorporate  as  fundamental  principles  in  our  gov- 
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erumeiit  certain  general  views  of  the  objects,  ends  and  pur- 
pose of  all  governments  laid  down  by  certain  text-writers, 
the  correctness  ot  which  I  do  not  question.  I  will  here  quote 
a  number  of  these  general  views,  selecting  those  upon  which 
the  counsel  of  the  plaintiff  must  place  his  principal  reliance: 

"Every  wanton  and  causeless  restraint  of  the  subject, 
whether  practiced  by  a  monarch,  a  nobility  orapopular  assem- 
bly is  a  degree  of  tyranny;  nay  even  laws  themselves  whether 
made  with  or  without  our  consent  if  they  regulate  and  con- 
strain our  conduct  in  matters  of  mere  indifterence  without  a 
good  end  in  view  are  regulations  destructive  of  liberty.'' 

"That  constitution  or  form  of  government,  that  system 
of  laws  is  alone  calculated  to  maintain  civil  liberty,  which 
leaves  the  subject  entire  master  of  his  own  conduct  except 
on  those  points  where  the  public  good  requires  some  direc- 
tion or  restraint." 

"Wherever  laws  attempt  to  secure  alike  to  every  man, 
weak  or  strong,  rich  or  poor,  ignorant  or  instructed,  the 
right,  the  moral  power  of  seeking  his  own  happiness  in  his 
own  way,  they  invade  natural  liberty  of  which  they  ought  to 
be  thebulwork." 

These  and  certain  other  general  propositions  laid  down  by 
certain  text-writers  are  regarded  by  the  counsel  ot  the  plaintiff 
in  error  as  fundamental  principles  of  our  law  and  constitu- 
tion and  fairly  deducible  from  the  provisions  of  the  consti- 
tution of  the  United  States  and  of  our  bill  of  rights.  And 
he  mantaius,  that  consistently  with  them  no  government  can 
interfere  with  the  right  of  a  citizen  to  pursue  his  lawful  trade, 
calling  or  profession,  or  by  its  legislature  fix  the  qualifications 
necessary  to  be  possessed  by  any  person,  before  he  may  en- 
gage in  any  business,  calling  or  profession,  or  confer  on 
any  board  or  other  organized  body  the  right  to  deter- 
mine whether  any  person  has  the  requisite  qualifications, 
mental  or  moral,  to  engage  in  any  business,  calling  or  pro- 
fession; and  that  if  our  legislature  has  done  so,  it  has 
violated  these  fundamental  principles  of  good  government 
deducible  from  those  provisions  of  our  constitution;  and 
that  such  laws  of  the  legislature  should  be  pronounced  by 
the  courts  null  and  void.  The  counsel  for  the  plaintiflE  in 
error  in  an  elaborate  argument  has  also  attempted  to  show. 
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that  sections  9  and  15  of  chapter  93  of  Acts  of  1882,  are  most 
unjust  and  oppressive,  and  that  they  unnecessarily  and  injuri- 
ously interfere  with  the  natural  rights  of  every  citizen  to 
engage  in  the  practice  of  medicine;  that  they  thus  interfere 
with  the  rights  of  the  citizen  by  granting  to  a  board  the 
arbitrary  right  to  pass  upon  his  qualifications  to  practice 
medicine,  and  by  providing  that,  unless  his  qualifications  to 
practice  medicine  have  been  shown  in  the  manner  arbitrarily 
prescribed  in  section  9,  if  he  should  practice  medicine,  as 
he  has  a  natural  right  to  do,  he  should  be  liable  to  be  punished 
as  if  he  had  committed  a  criminal  offense. 

Before  considering  these  positions  of  counsel  in  any  detail, 
it  will  be  well  to  consider  some  general  views,  which  have 
been  taken  by  manj'  courts  and  judges,  bearing  on  the  gen- 
eral subject.  The  conclusions  reached  by  Judge  Cooley 
after  reviewing  or  referring  to  many  authorities  are  as 
follows : 

"The  rule  of  law  upon  this  subject  appears  to  be,  that,  ex- 
cept where  the  constitution  has  imposed  limits  upon  the 
legislative  power,  it  must  be  considered  as  practically  absolute, 
whether  it  operates  according  to  natural  justice  or  not  in  any 
particular  case.  The  courts  are  not  the  guardians  of  the  rights 
of  tlie  people  of  the  State,  except  as  those  rights  are  governed 
by  some  constitutional  provision,  which  comes  within  the 
judicial  cognizance.  The  protection  against  unwise  or  op[)ress- 
ive  legislation,  within  constitutional  bounds,  is  by  an  appeal  to 
the  justice  and  patriotism  of  the  representatives  of  the  people. 
If  this  fail,  the  people  in  their  sovereign  capacity  can  correct  the 
evil;  but  courts  can  not  assume  their  rights.  The  judiciary  can 
only  arrest  the  execution  of  a  statute,  when  it  conflicts  with  the 
constitution.  It  can  not  run  a  race  of  opinions  upon  points 
of  right,  reason  and  expediency  with  the  law-making  power. 
Any  legislative  act,  which  does  not  encroach  upon  the 
powers  apportioned  to  other  departments  of  the  government, 
being  prima  facie  valid  must  be  enforced,  unless  restrictions 
upon  the  legislative  authority  can  be  pointed  out  in  the  con- 
stitution and  the  case  shown  to  come  within  them.  If  courts 
are  not  at  liberty  to  declare  statutes  void  because  of  their 
apparent  injustice  or  impolicy,  neither  can  they  do  so,  because 
they  appear  to  the  minds  ot  the  judges  to  violate  fundamental 
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principles  ot  republican  government,  unless  it  shall  be  found 
that  those  principles  are  placed  beyond  legislative  encroach- 
ment by  the  constitution.  The  principles  of  republican  gov- 
ernment are  not  a  set  of  inflexible  rules,  vital  and  active  in 
the  constitution,  though  unexpressed,  but  they  are  subject  to 
variation  and  modification  from  motives  of  policy  and  public 
necessity ;  and  it  is  only  in  those  particulars  in  which  ex- 
perience has  demonstrated  that  any  departure  from  the 
settled  practice  works  injustice  or  confusion,  that  we  shall 
discover  an  incorporation  of  them  in  the  constitution  in 
such  a  form  as  to  make  them  definite  rules  of  action  under 
all  circumstances." — Cooley  on  Con.  Lim.  168. 

These  views  of  Judge  Cooley  are  certainly  entitled  to  the 
gravest  consideration.  He  admits,  however,  on  page  164  of 
the  same  work,  that  in  certain  extreme  cases  judges  of  great 
eminence  have  been  understood  to  intimate,  if  not  decide, 
doctrines  diflerent  from  those  he  asserts.  While  these  views 
of  Judge  Cooley  must  be  regarded  as  laying  down  correct 
principles,  which  should  generally  guide  courts  in  deciding 
on  the  constitutionality  of  any  statute,  yet  it  may  be  that  in 
certain  extreme  cases  they  ought  to  be  departed  from,  but 
whether  they  are  or  are  not  of  universal  application  I  need 
not  consider  in  this  case,  as  it  is  no  such  extreme  case;  and 
the  constitutionality  of  these  sections  9  and  15  of  chapter  93  of 
the  Acts  of  1882  is  readily  shown  by  the  application  to  them 
of  undisputed  principles  well  settled  by  numerous  decisions. 

The  several  States  of  this  Union  possess  a  general  police 
power,  by  which  persons  and  property  are  subjected  to  all 
kinds  of  restraint  and  burdens  in  order  to  secure  the  general 
comfort,  health  and  prosperity  of  the  State;  and  the  legisla- 
tures of  the  several  states  have  the  perfect  right  to  pass  laws 
to  eftect  these  objects  and  to  adopt  whatever  necessary 
measures,  they  may  deem  proper  to  secure  the  comfort,  health 
and  prosperity  of  the  State  or  of  its  citizens,  by  requiring 
every  citizen  to  observe  the  maxim  sic  utere  Uio  ui  alienum  non 
loedas.  These  principles  are  laid  down  in  the  opinion  of 
Justice  Strong  in  Railroad  Company  v.  Husms^  5  Otto  469 ; 
and  they  were  cited  and  approved  by  this  Court  in  State 
of  West  Virginia  v.  Baltimore  and  Ohio  Railroad  Co.^  24  W. 
Va.  783. 
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There  can  be  no  doubt  that  the  legislature  of  this  and 
and  every  other  state  should  permit  tlie  utmost  freedom  of 
action  by  each  citizen,  that  may  consist  with  the  public  wel- 
fare; and  it  ought  not  by  law  to  impose  any  restraint 
which  the  paramount  claims  of  the  community  do  not  de- 
mand. But  of  course  it  does  not  follow,  that  the  legislature 
can  not  legitimately  restrain  the  action  or  conduct  of  any  in- 
dividual or  citizen  by  a  general  law  applicable  alike  to  all, 
when  such  restraint  is  imposed  for  the  purpose  of  pro- 
moting the  comiort,  health  or  prosperity  of  the  community 
at  large.  Under  these  circumstances  the  legislature  of  any 
of  the  states  has  a  perfect  right  under  its  general  police 
power  to  pass  laws  placing  individuals  under  restraint  in  the 
exercise  of  any  bubiness,  calling  or  profession.  This  power 
has  been  constantly  exercised  by  state  legislatures ;  and  the 
courts  have,  so  far  as  I  know,  universally  recognized  such 
power  and  have  held,  that  acts  of  the  state  legislature 
passed  in  the  exercise  of  this  power  were  constitutional  and 
valid. 

In  a  great  variety  of  cases  state  legislatures  have  required 
licenses  to  be  granted,  before  a  citizen  could  engage  in  cer- 
tain kinds  of  business  or  in  certain  professions,  when  from 
the  character  of  the  business  or  profession  the  public  was 
liable  to  be  imposed  upon,  unless  the  individual  citizen  was 
placed  under  this  and  other  restraints  imposed  on  all  who 
engage  in  such  business  or  profession.  Thus  laws  have  been 
passed  to  license  bakers  and  to  regulate  both  the  w^eight  and 
price  of  bread  and  to  prohibit  the  baking  of  bread  tor  sale 
by  those  not  licensed.  And  such  acts  of  the  legislature  have 
been  held  valid  and  constitutional.  ( The  Mayor  and  Alder- 
7nen  of  Mobile  v.  Quilky  8  Ala.  137.)  In  no  state  in  this 
Union,  so  far  as  I  know%  is  a  citizen  permitted  to  engage  in 
the  business  of  selling  intoxicating  liquors  without  being 
placed  under  restraint  by  legislative  acts.  These  restraints 
vary  much  in  different  states ;  and  in  very  many  of  them 
the  person  desiring  to  engage  in  such  business  has  first  to 
obtain  a  license  from  a  specified  body  or  person,  and  before 
obtaining  such  license  has  to  establish  his  fitness  to  engage 
in  such  business  by  proving  his  moral  character.  The  gen- 
eral right  of  the  legislature  by  statutes  to  regulate  the  sale  of 
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intoxicating  liquore  and  to  place  persons  engaged  in  this 
business  under  whatever  restraints  the  legislature  deems 
necessary  to  protect  the  community  from  injury  either  to  its 
morals  or  health  is  universally  recognized  by  the  courts  and 
is  so  well  understood,  that  no  decisions  need  be  referred  to 
as  recognizing  the  validity  of  this  species  of  legislation. 
Other  sorts  of  business  have  been  put  under  restraint  and 
regulation,  the  general  rule  being  that  the  legislature  may 
restrain  any  one  in  the  exercise  of  his  natural  rights  to  en- 
gage in  any  business,  whenever  the  promotion  of  the  public 
safety,  health  or  prosperity  requires  such  a  restraint. 

The  principle  involved  in  this  regulation  by  law  of  various 
sorts  of  business  has  been  extended  to  various  callings  and 
professions.  Thus,  so  far  as  I  know,  the  practice  of  law  is 
a  profession,  which  the  legislature  of  every  state  hius  deemed 
one  which  should  be  regulated  by  law,  and  those  engaged  in 
this  profession  are  under  restraint  for  the  protection  of  the 
general  public.  The  person  proposing  to  practice  law  is 
everywhere  required  to  obtain  a  license  from  some  person  or 
persons  qualified  to  determine  whether  the  applicant  has  the 
qualifications  necessary  to  practice  law.  The  constitution- 
ality of  such  laws  or  even  their  propriety  has  never  been 
questioned.  The  legislatures  have,  however,  fre({uently  gone 
further  and  imposed  a  tax  on  persons  practicing  law  as  law- 
yers; and  although  this  right  of  the  legislature  to  impose 
such  a  burden  on  members  of  this  profession,  while  no  such 
burden  has  been  imposed  on  others,  has  been  disputed,  yet 
that  right  has  generally  been  upheld  by  the  courts.  State 
V.  Gazlff/,  5  Ohio  21;  Coumtis  v.  The  State,  50  Ala.  113; 
McCaskell  v.  The  State,  53  Ala.  510;  Siinrnons  v.  The  State, 
12  Mo.  268;Ijan(juille  v.  The  State,  4  Texas  312;  State  v. 
Hayne,  4  S.  C.  403;  State  of  Louisiana  v.  Fi^ank  King,  21 
La.  Ann.  201. 

These  cases  as  a  matter  of  course  recognize  the  authority 
of  the  legislature  to  require  every  one  engaging  in  the  prac- 
tice of  law  to  obtain  a  license.  They  may  also  be  usefully 
consulted  in  determining  what  should  be  inserted  in  any 
indictment  against  any  person  for  practicing  a  profession 
w^hether  legal  or  medical  without  a  compliance  with  the 
statute-law  placing  restraints  on  the  practice  of  such  profes- 
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sion  and  subjecting  to  indictment  parties  engaging  in  such 
professsion  in  violation  of  the  statute. 

The  following  additional  cases  may  be  referred  to  as  show- 
ing not  only  that  the  right  of  the  legislature  is  universally  rec- 
ognized to  restrain  persons  in  their  businessor  profession,  when 
the  public  security  or  prosperity  would  be  promoted  by  such 
restraints,  but  also  as  showing  what  should  be  alleged  in 
indictments  for  violations  of  statutes  imposing  such  re- 
straints: Goldihwaite  v.  Montgomeiy^  50  Ala.  486;  Cohm 
V.  Wright,  22  Ool.  322;  Yale  ex  parte,  24  Cal.  241;  Spencer 
ex  parte,  10  Nev.  323;  Pointer  ^  Co.  v.  State  58  Ala.  66; 
Antle  V.  State,  6  Tex.  App.  202 ;  State  v.  Goldmmi,  44  Tex. 
104;  Wheat  v.  State,  6  Mo.  455 ;  Schmidt  v.  State,  14  Mo.  137; 
State  v.  Hale,  15  Mo.  607;  State  v.  Jiicheson  et.  al,  45  Mo.  575; 
Ford  V.  Simmons,  13  La.  Am.  397;  Sheldon  v.  Clar/c,  1  Johns 
513;  Zimmerman  v.  Monison,  14  Johns.  369;  Thuson  v. 
Johnson,  9  Bosw.  (N.  Y.)  154 ;  Grreat  Western  li.  Ji.  Co.  v.  Bacon 
30  111.  347;    Gu7inur  ^  Son  v.  Sterling,  93  TU.  569. 

These  statutes  requiring  that  every  person,  who  under- 
takes to  practice  law  must  first  be  examined  by  judges  com- 
petent to  determine,  whether  he  had  the  requisite  qualifica- 
tions, are  based  upon  the  well  known  fact,  that  none  but 
those  who  have  been  specially  educated  with  reference 
to  practicing  law  can  do  so  without  great  injury  to  the 
community,  who  must  employ  lawyers  in  their  busi- 
ness, and  who  are  nessessarily  incompetent  to  a  considerable 
extent  to  judge  of  the  qualifications  of  a  lawyer,  and  are  thus 
subject  to  be  imposed  upon  by  pretenders  ignorant  of  their 
profession.  To  furnish  the  community  some  protection 
against  such  imposters  the  statute-law  in  perhaps  every  State 
in  the  Union  prohibits  any  one  from  practicing  law  till  he 
has  first  been  examined  by  a  competent  judge  or  by  a  com- 
petent body  of  men,  and  a  certificate  of  his  qualifications 
and  a  permission  to  practice  law  has  been  obtained. 

The  same  reasons  would  seem  to  require  that  no  one 
should  be  allowed  to  practice  medicine,  who  has  not  been 
first  examined  by  some  competent  person  or  body  of  men  as 
to  his  qualification  to  practice  medecine  and  has  not  obtain- 
ed permission  to  do  so;  for  it  is  obvious,  that  the  doctor 
equally  with  the  lawyer  requires  a  special  education  to  qual- 
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ify  him  to  practice  his  profession,  and  that  the  community 
is  no  more  competent  to  Judge  of  the  qualifications  of  a  doc- 
tor than  of  a  lawyer  and  is  liable  to  be  imposed  upon  by  im- 
posters  and  quacks  professing  to  practice  medicine.  Indeed 
the  liability  of  the  community  to  be  imposed  upon  by  quack 
doctors  would,  it  seems  to  me,  be  even  greater  than  their 
liability  to  be  imposed  upon  by  pretenders  in  the  profession 
of  the  law.  Yet  the  legislature  of  many  States  have  singu- 
larly neglected  to  protect  the  community  against  imposition 
by  quack  doctors,  and  have  left  the  community  to  only  such 
protection  against  them,  as  was  furnished  by  the  common 
law;  and  even  by  it  physicians  undertaking  to  practice  their 
profession  were  held  responsible  not  only  for  due  care  and 
diligence  but  also  for  that  degree  of  skill  and  capacity  which 
ordinarily  belongs  to  those  who  practice  medicine.  See 
Seare  v.  Preiiiicc,  8  East  348.  But  many  of  our  State  legis- 
latures have  by  statute-law  afforded  additional  protection 
against  the  humbuggery  of  quack  doctors.  Thus  at  a  very 
early  day  New  York  passed  statute-laws  intended  to  afford 
such  protection. 

The  supreme  court  of  Xew  York  as  early  as  1806  affirmed 
a  judgment  against  a  physician,  inflicting  a  fine  on  him  of 
$25  for  practicing  medicine  contrary  to  the  provisions  of  an 
act  of  the  legislature.  {Sheldon  v.  Clarky  1  Johns.  513).  There 
was  no  question  raised  in  this  case  a»  to  the  constitutional  right 
of  the  legislature  to  pass  such  an  act.  By  the  terms  of  this 
act  any  person  was  forbidden  to  practice  physic  or  surgery 
without  a  diploma;  and  if  he  did  so,  he  could  not  collect  his 
fees  as  a  physician  and  was  subject  to  be  fined  $25  for  prac- 
ticing without  a  license  with  certain  provisions  to  be  found 
in  Zimmerman  v.  Morrison^  14  Johns.  369.  The  constitu- 
tionality of  these  and  like  laws  have  never  been  questioned 
in  Xew  York.     See  Thompson  v.  Siaats^  15  Wend.  395. 

In  1817  the  legislature  of  Massachusetts  passed  an  act, 
whereby  it  was  provided,  that  no  person  shall  recover  his 
fees  for  medical  services,  who  shall  commence  practice 
after  July  15,  1818,  without  a  degree  or  license.  The  valid- 
ity of  this  and  like  acts  of  the  legislature  were  never 
questioned  in  Massachusetts  for  many  years.  (Spaulding 
v.   The  Inhabitants  of  Alfordy  1  Pick.  33).     But  an   amend- 
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ment  to  this  statute  made  in  1818,  whereby  it  was 
provided,  that  no  person  practicing  physic  or  surgery 
shall  be  entitled  to  the  benefit  of  law  for  the  recovery  of  any 
debt  or  fee  for  his  professional  services,  unless  he  shall  pre- 
viously to  rendering  such  services  have  been  licensed  by  the 
Medical  Society  or  been  graduated  a  doctor  in  medicine  at 
Harvard  University.  This  amendment,  it  was  claimed,  was 
unconstitutional,  not  because  it  required  a  license  of  a  physi- 
cian before  he  could  practice,  but  because  in  violation  of 
their  constitution  it  conferred  particular  privileges  on  the 
Medical  Society  and  on  Harvard  University.  But  the  court 
in  Heicitt  v.  Charir  (16  Pick.  356)  decided  that  this  act  was 
constitutional.  They  say  (page  356) :  "It  seems  to  us,  that 
the  leading  and  sole  purpose  of  this  act  was  to  guard  the 
public  against  ignorance,  negligence  and  carelessness  in  the 
members  of  one  of  the  most  useful  professions,"  and  this 
they  treated  as  legitimate  as  a  matter  of  course.  See  also 
Wright  V.  Lanchton,  19  Pick.  288. 

In  Maine  the  legislature  has  passed  the  following  act :  See 
R.  S.  1871  ch.  13  §  3:  "No  person  except  a  physician  or 
surgeon,  who  commenced  prior  to  Feb.  16,  1831,  or  has 
received  a  medical  degree  at  a  public  institution  in  the  United 
States,  or  a  license  from  the  Maine  Medical  Association  shall 
recover  any  compensation  for  medical  or  surgical  services, 
unless  previous  to  such  services  he  had  obtained  a  certifi- 
cate of  good  moral  character  from  municipal  oflicers  of  the 
town  where  he  then  resided."  In  Bibber  v.  Simpson^  59 
Me.  181,  it  w^as  decided  that  professional  services  of 
a  medical  clairvoyant  were  "medical  services"  within 
the  meaning  of  this  act  and  could  not  be  recovered  for  if 
the  clairvoyant  had  not  complied  with  the  act.  There  was 
no  question  or  suggestion  as  to  the  constitutionality  of  this  act. 

The  legislature  of  Texas  on  August  21,  1876  passed  an 
act  to  regulate  the  practice  of  medicine,  which  provided 
among  other  things,  that  no  one  should  practice  medicine 
without  having  a  certificate  from  some  authorized  board  of 
medical  advisers  as  provided  by  this  act,  and  subjecting  any 
one  who  did  to  be  fined.  In  Antle  v.  The  State^  6  Tex.  202,  the 
court  affirmed  a  judgment  inflicting  a  fine  of  $50  on  a  doctor, 
who  had  violated  this  law.  The  principal  question  discussed  was, 
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whether  the  information  was  properly  drawn.  The  constitu- 
tionality of  the  act  was  not  questioned.  The  provisions  ot 
this  act  may  be  found  in  State  v.  Goldman^  44  Tex.  104, 
where  its  constitutionality  was  again  assumed  to  be  indis- 
putable. 

On  May  5,  1868  the  legislature  of  Ohio  passed  "An  act 
to  protect  the  citizens  of  Ohio  from  empiricism  and  elevate 
the  standing  of  the  medical  profession."  It  provided  among 
other  things,  that  it  should  be  unlawfiil  for  any  person,  who 
had  not  attended  two  full  courses  of  instruction  and  gradu- 
ated at  some  school  of  medicine  either  of  the  United  States 
or  some  foreign  country,  or  who  could  not  produce  a  cer- 
tificate of  qualification  from  some  State  or  county  medical 
society,  and  is  not  a  person  of  good  moral  character,  to  prac- 
tice medicine  in  any  of  its  departments  for  compensation. 
This  act  was  assumed  as  a  matter  of  course  to  be  valid  in 
Wert  V.  Clatter,  37  Ohio  347. 

There  is  a  statute  of  the  same  general  character  in  Missouri, 
the  particular  provisions  of  which  I  do  not  know.  Under 
it  a  physician  was  convicted  for  practicing  medicine.  {State  v. 
Hale,  15  Mo.  407).  The  court  assumes  that  the  statute  is 
constitutional. 

The  legislature  of  Minnesota  in  1883,  (ch.  125  of  Acts  of 
1883)  passed  an  act,  which  among  other  things  created  a 
board  of  medical  examiners  and  required  all  persons,  except 
such  as  had  been  practicing  medicine  for  five  years  within 
the  State,  as  a  condition  of  their  right  to  practice,  to  obtain 
from  this  board  after  examination  its  certificate  of  their 
qualification,  unless  the  person  was  a  graduate  of  a  school 
or  medical  college  and  had  a  diploma  which  had  been  pre- 
sented to  this  board.  This  portion  of  this  act  was  held  to  be 
clearly  constitutional  by  the  Supreme  Court  of  Minnesota 
in  the  case  of  Minnesota  v.  Ihe  State  Medical  Examining 
Board,  32  Minn. 

In  theactsof  Nevada  (statute  of  1875, 467)  is  "An  act  to  pre- 
vent the  practice  of  medicine  by  unqualified  persons."  In 
Spiney  ex  p«We,  10  Nev.  328,  it  was  claimed,  that  this 
statute  was  unconstitutional,  because  "it  was  a  si)ecial  law 
in  a  case  where  a  general  law  was  applicable,  contrary  to 
their  constitution,  and  because  it  wiis  in  conflict  with  the 
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14th  Amendment  of  the  Constitution  of  the  United  States, 
which  declares  "that  no  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  the 
citizens  of  the  United  States,"  and  also  with  the  second  section 
of  Article  IV  of  the  Constitution  of  the  United  States,  which 
declares  that  "the  citizens  ot  each  State  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in  the  several 
States."  The  act,  to  which  these  objectionsjwere  urged,  pro- 
hibited all  persons  from  practicing  medicine  or  surgery  in 
the  State,  who  had  not  received  a  medical  education  and  a 
diploma  from  some  regularly  chartered  medical  school,  and 
imposed  a  penalty  of  fine  and  imprisonment  for  every  viola- 
lation  ot  these  provisions.  These  provisions  were  held  to  be 
constitutional  by  the  court ;  atid  in  fact  their  constitutionality 
was  not  even  disputed  by  counsel  in  argument.  But  there 
was  a  provision  in  this  act  that  "no  portion  of  this  act  should 
apply  to  those  who  have  practiced  medicine  or  surgery  in  the 
State  for  a  period  often  years  next  preceding  the  passage  of 
this  act."  This  provision  of  the  act,  it  was  deemed  by 
counsel,  "was  not  founded  upon  any  natural  fair  or  reasona- 
ble distinction  and  makes  the  law  special  within  the  meaning 
of  the  prohibition  of  their  constitution  against  special  laws, 
where  general  laws  can  be  made  applicable,  and  made 
it  a  discriminating  law  within  the  prohibition  of  the  Federal 
Constitution,  which  declares  that  no  state  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  See  Article  14  of  Amendments  of  the  Constitution, 
Section  10. 

Three  distinct  grounds  were  taken  by  counsel  to  sustain 
their  positions.  1 :  In  admitting  those  who  had  practiced 
ten  years  and  excluding  those  who  had  practiced  nine  years 
and  eleven  months.  2:  In  admitting  those  who  had  practiced 
the  requisite  period  in  the  State  and  excluding  those  who 
had  practiced  during  the  same  period  in  other  States.  3: 
In  making  a  distinction  between  those  who  have  practiced 
in  the  State  during  ten  years  next  preceding  the  passage  of 
the  act  and  those  who  had  practiced  just  as  long  or  longer 
in  this  State,  but  not  continuously  during  the  last  ten  years." 
These  provisions  it  was  insisted  were  arbitrary  and  uncon- 
stitutional.     The  first  ground  of  objection  was  overruled  by 
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the  court,  because  according  to  the  view  of  Judge  Beatty 
"it  was  clearly  within  the  province  of  the  legislature  to  de- 
clare what  is  the  minimum  amount  ot  experience  that  shall 
authorize  a  license  to  practice."  The  second  ground  was 
also  overruled  by  the  court,  because  according  to  the  views 
of  Judge  Beatty  the  mere  practitioner  for  ten  years  in  Louisiana 
and  Florida  might  acquire  sufficient  knowledge  to  practice 
in  the  diseases  incident  to  the  climate  in  these  States  and 
yet  be  unfit  safely  to  practice  in  the  diseases  incident  to 
the  climate  of  Nevada.  On  the  third  ground  there  was  some 
diversity  of  opinion.  Only  t\vo  judges  sat  in  this  case,  Chief 
Justice  Hawley  and  Beatty,  judge.  Judge  Beatty  was  of  the 
opinion  that  this  third  ground  of  objection  did  not  ren- 
der the  law  contrary  to  the  provisions  of  the  Nevada  con- 
stitution forbidding  special  legislation,  though  the  act  was 
entirely  without  reason  and  arbitrary,  so  tar  as  it  required 
ten  years  practice  in  the  State  preceding  the  passage  of  this 
act.  To  his  mind  no  reason  could  be  assigned,  why  ten 
years  practice  in  the  State  should  not  qualify  one  to  practice 
medicine  just  as  well  when  a  portion  of  the  ten  years  succeed 
the  passage  of  the  act,  as  when  the  whole  ten  years  preceded 
the  passage  of  the  act.  Nevertheless  he  could  not  hold,  that 
the  fact,  that  this  provision  of  the  law  was  thus  arbitrary 
and  unjust,  rendered  it  contrary  to  the  constitution  of  Nevada 
prohibiting  special  legislation.  But  he  did  regard  this  pro- 
vision as  contrary  to  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States,  which  forbids  any  State  "to  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws." 

Upon  this  subject  Judge  Beatty  says  (page  334):  "I  en- 
tertain no  doubt,  that  among  the  inherent  privileges  of  the 
citizens  of  a  free  country  is  the  right  to  pursue  a  lawful  call- 
ing in  a  lawful  manner,  that  is,  subject  to  such  restrictions, 
and  none  others,  as  may  be  deemed  necessary  for  the  public 
welfare.  What  restrictions  are  necessary  in  that  view,  it  is 
the  province  of  the  legislature  to  decide,  and  its  decision,  no 
matter  how  ill-advised  it  may  appear  to  be,  is  binding  on  the 
courts,  whenever  it  appears  to  have  been  based  upon 
motives  of  policy  or  general  expediency.  But  when  the  law 
excludes  a  class  of  citizens  from  the  pursuit  of  a  useful,  hon- 
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orable  and  profitable  avooation,  and  there  is  no  assignable 
motive  of  policy  or  expediency  to  justify  the  exclusion;  or 
in  other  words  when  it  is  apparent,  that  the  whole  scope 
and  object  of  the  law  is  to  make  a  forbidden  discrimination 
without  looking  to  the  attainment  of  any  public  benefit,  I 
think  a  court  should  not  hesitate  to  say  such  a  law  is  for- 
bidden by  the  14th  Amendment  of  the  Federal  Constitution. 
I  think  there  is  no  sort  of  reason  for  requiring  the 
practice  to  have  extended  over  the  particular  ten  years 
immedi/itcly  preceding  the  enactment  of  the  law,  and  to  this 
extent  I  am  prepared  to  hold  it  unconstitutional." 

Chief  Justice  Hawley  on  the  contrary  was  of  the  opinion 
that  the  law  was  in  all  respects  constitutional.     lie  says, 
(page  355):  "The  right  of  the  legislature  to  prescribe  quali- 
fications based  upon  professional  skill  or  knowledge,  so  as  to 
prevent  unqualified  persons  from  practicing  any  profession, 
has  been  time  and  again  recognized  in  the  various  courts  of  the 
several  states  and  in  the  Supreme  Court  of  the  United  States. 
The  recognition  of  this  power  necessarily  implies,  that  the 
legislature  is  the  sole  judge  of  the  qualifications,  and  that  the 
establishment  of  any  rule  would  to  some  extent  be  arbitrary 
and  an  imposition  of  some  restraint  upon  its  individual  exer- 
cise."    He  declined  to  consider  whether  the  law  was  in  any 
resiicct  unreasonable  and  unjust,  and  says  on  page  337 :  "In 
adopting  the  exception  to  the  requirement  that  the  person 
should  have  a  diploma,  that  this  should  not  be  required  of 
those  who  have  practised  medicine  or  surgery  in  the  state 
for  a  period   of  ten  yeara  next  preceding  the  passage  of  the 
act,  the  legislature  did  not  infringe  upon  any  provision  of 
our  State  or  Federal  Constitution,  and  we  are  not  therefore  re- 
quired to  state  what  in  our  opinion  may  have  been  the  mo- 
tive for  the  enactment  of  this  law.     The  reasons,  which  may 
have   induced  the  legislature  to  insert  the  exception,  may 
have  been  as  varied  as  the  different  minds  of  its  members. 
It  is  simply  the  question  of  power,  which  we  are  called  upon  to 
discuss  and  determine.  Whether  the  power  was  reasonably  or 
unreasonably  exercised,  whether  it  was  wise  or  unwise  expedi- 
ent or  inexpedient  to  enact  the  law,  are  questions  left  exclusive- 
ly toother  departments  of  our  state  government  to  decide;  and 
theirjudgment  must  necessarilybe  decisive  on  these  (questions." 
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In  the  case  of  Wert  v.  Clutter ,  37  Ohio  St.  847,  the  question  in 
controversy  was,  whether  the  Ohio  statute  by  its  exception 
in  favor  of  persons,  who  had  practiced  medicine  for  ten  years, 
was  to  be  construed  as  meaning  ten  years  prior  to  the  pass- 
age of  the  act,  or  whether  under  the  wordnig  the  statute 
only  required  ten  years  of  continuous  practice  embracing 
the  time  since  as  well  as  before  the  passage  of  the  act.  This 
last  construction  was  the  one  adopted  by  the  majority  of  the 
court  (three  out  of  five  judges),  while  two  of  the  judges  in- 
terpreted the  act  to  mean,  that  the  ten  years  of  continuous 
practice  must  precede  the  passage  of  the  act,  in  order  to  en- 
title one  to  practice  medicine  by  virtue  only  of  his  being  a 
practitioner.  But  none  of  the  judges,  who  constituted  the 
majority  or  minority  of  the  court,  intimated,  that  in  their 
opinion  the  interpretation  of  the  act,  which  would  require  the 
ten  years  continuous  practice  to  precede  the  passage  of  the 
act,  would  make  it  unconstitutional  or  a  violation  of  that 
portion  of  the  14th  Amendment  of  the  constitution  oi  the 
United  States,  which  forbids  any  state  to  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws. 
The  notion,  that  it  would  do  so,  seems  to  have  been  a  view 
peculiar  to  Judge  Beatty  of  Nevada;  and  it  seems  to  me 
that  his  reasoning  is  unsound,  and  if  adopted  by  the  courts, 
would  lead  to  much  mischief.  The  reasoning  of  Chief  Jus- 
tice Hawley  in  that  case  seems  to  me  much  more  sound  and 
was  doubtless  the  ground  on  which  all  of  the  judges  in  Wert 
V.  Clutter,  37  Ohio  St.  347,  acted,  when  they  tacitly  assume,  that 
under  any  construction  of  the  Ohio  act  it  would  not  violate 
the  constitution  of  the  United  States. 

It  seems  therefore  clear,  that  both  on  reason  and  authority 
we  can  not  do  otherwise  than  hold,  that  all  the  provisions  in 
sections  9  and  16  of  chapter  93  of  the  Acts  of  1882  are  con- 
stitutional and  valid  and  should  be  approved  by  the  courts. 
There  is  not  a  single  provision  in  either  of  these  sections  of 
this  chapter,  that  violates  any  provision  of  the  constitution 
of  the  United  States  or  of  the  constitution  of  this  state.  Acts 
very  similar  to  the  provisions  contained  in  these  sections 
have,  as  we  have  seen,  been  held  to  be  valid  by  the  courts 
in  many  of  the  States,  and  though  their  State  constitutions 
have  in  them  provisions  entirely  similar  to  most  of  the  provis- 


Digitized  by 


Google 


Nov.,  1884.]  State  v.  Dent.  19 

ions  of  our  State  constitution,  which,  it  is  insisted,  are 
violated  by  these  sections,  yet  in  a  great  majority  of  the 
cases,  which  we  have  cited,  their  courts  have  assumed  them  to 
be  valid  and  have  not  deemed  it  necessary  to  show  that  they 
were  not  inconsistent  with  any  provisions  of  their  State  con- 
stitutions. These  decisions  as  a  matter  of  course  neces- 
sarily held,  that  laws  of  the  character  of  those  under  consid- 
eration did  not  violate  any  provison  of  the  constitution  of 
the  United  States,  which  was  in  full  force  in  all  these  States. 

It  would  seem  therefore  useless  to  show  how  the  pro- 
visions of  sections  9  and  15  consist  with  all  the  provisions 
of  the  constitution  of  the  United  States.  It  is  only  necessary 
to  read  the  provisions  in  the  constitution  of  the  United 
States,  which  counsel  claims  conflict  with  these  sections  of 
our  law,  to  see  that  in  accordance  with  the  well  established 
modes  of  construing  constitutional  provisions  as. shown  in 
the  decisions  referred  to  they  can  not  be  construed 
as  in  conflict  with  the  sections  of  our  law  under  considera- 
tion. 

But  as  there  are  some  provisions  of  the  bill  of  rights,  which 
are  not  found  in  the  constitution  of  other  States,  I  will  refer 
to  the  one  of  those  provisions  of  our  constitution  supposed  to 
be  in  conflict  with  the  provisions  in  these  sections  and  show 
that  there  is  no  such  conflict : 

Article  VI,  section  1  of  our  constitution  Acts  of  1872-3,  p.  11, 
provides:  "The  legislative  power  shall  be  vested  in  a  Senate 
and  House  of  Delegates."  This  obviously  confers  on  them 
all  legislative  power  except  such  as  they  are  prohibited  by 
the  constitution  in  its  other  provisions  from  exercising.  That 
sections  9  and  15  of  chapter  93  of  Acts  ot  1882  are  legislative 
in  their  character  is  not  only  obvious  on  their  face  but  is,  if 
possible,  still  more  clear  from  the  fact  that,  as  we  have  seen, 
many  State  legislatures  have  passed  similar  acts.  Arc  they 
in  conflict  with  any  portion  of  our  constitution?  They  seem  to 
me  obviously  not  in  conflict  with  the  39th  section  of  article 
6  of  our  constitution  (p.  18-19  of  Acts  of  1872-3).  That  arti- 
cle provides,  that  **in  no  case  shall  a  special  act  be  passed, 
where  a  general  law  would  be  proper  andean  be  made  appli- 
cable to  the  case."  The  act  under  consideration  and  sections 
9  and  15  thereof  seem  to  me  so  obviously  not  special  acts. 
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that  it  surprised  rae  to  find,  that  such  a  law  had  ever  been 
deemed  to  be  a  special  act  and  in  violation  of  this  section ; 
but  it  seems  that  claim  has  been  made.  In  Spinney  ex  parte, 
10  Nev.  326,  such  a  law  as  this  was  decided  not  to  be  in  con- 
flict with  a  similar  provision  in  the  Nevada  constitution. 

Article  III  of  our  constitution,  our  bill  of  rights,  section 
1  (see  Acts  of  1872-3,  p.  5),  provides  that  "all  men  are  by  na- 
ture equally  free  and  independent  and  have  certain  inherent 
rights,  of  which,  when  they  enter  into  a  state  of  society, 
they  cannot  by  any  compact  deprive  or  divest  their  poster- 
ity, namely:  The  enjoyment  ol  life  and  liberty  with  the 
means  of  acquiring  and  possessing  property,  and  of  possess- 
ing and  obtaining  happiness  and  safety."  The  law  which 
we  are  considering  is  claimed  to  conflict  with  this  provision 
of  our  bill  of  rights.  Of  course  everj^  man  has  the  right  to 
use  the  means  of  acquiring  property;  but  the  means  which 
he  uses  must  be  lawful  means,  fie  can  not  acquire  prop- 
erty by  stealth  or  robbery.  In  so  doing  he  would  infringe 
on  the  rights  of  others,  on  their  right  (under  this  very  pro- 
vision of  our  bill  of  rights)  to  possess  property.  So  he  can 
not  have  a  right  to  acquire  property  by  the  practice  of  medi- 
cine, if  he  has  no  qualifications  to  practice  medicine,  and 
if  in  his  attempt  to  do  so  he  destroys  the  health  of  others  in 
violation  of  the  law  of  the  land.  Therefore  the  legislature 
has  a  right  by  law  to  declare,  that  he  shall  not  acquire  prop- 
erty by  the  practice  of  medicine,  unless  he  possesses  the 
requisite  qualifications,  and  there  can  be  given  to  the 
community  some  assurance  that  he  will  not  destroy  the 
health  of  others.  For  how  can  others  enjoy  their  life,  as 
provided  for  by  this  section  of  our  bill  of  rights,  if  any  quack 
has  the  absolute  right  to  destroy  life  by  his  attempt  to  prac- 
tice medicine?  The  legislature  therefore  in  declaring  what 
shall  be  the  qualifications  of  a  person,  before  he  shall  acquire 
property  by  practicing  medicine,  does  not  violate  this  pro- 
vision of  our  bill  of  rights. 

Of  course  the  courts  have  no  right  to  decide  or  consider, 
whether  the  legislature  has  acted  wisely  in  determining, 
what  are  the  requisite  qualifications,  which  one  must  pos- 
sess, before  he  can  practice  medicine,  or  whether  the  legisla- 
ture has  adopted  a  wise  mode  of  determining,  whether  such 
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qualifications  are  possessed  by  one  who  wishes  to  practice 
medicine.  This  is  obviously  a  purely  legislative  question. 
For  this  court  to  undertake  to  say,  that  the  legislative  act 
fixing  these  qualifications  and  declaring  how  they  are  to  be 
shown  to  exist  was  to  be  treated  as  a  nullity,  and  that  the 
courts  should,  as  insisted  by  counsel,  themselves  determine, 
whether  such  qualifications  existed  in  each  particular  case, 
would  be  a  bold  usurpation  of  authority  by  this  Court,  and 
would  directly  violate  Article  V.  of  our  constitution  (Acts 
of  1872-3,  page  11),  which  declares:  "The  legislative,  execu- 
tive and  judicial  departments  shall  be  separate  and  distinct, 
so  that  neither  shall  exercise  the  power  properly  belonging 
to  the  other." 

This  section  1  of  our  bill  of  rights  is  probably  the  only 
one  peculiar  to  this  state,  which  would  be  supposed  to  have 
any  eflfect  on  the  question,  whether  the  legishiture  had  a 
right  to  pass  sections  9  and  15  of  chapter  93  of  the 
Acts  of  1882.  The  truth  is,  that  this  and  other  general  dec- 
larations of  rights  relied  on  by  the  counsel  for  the  plaintiff  in 
error  as  well  as  numerous  general  declarations  of  rights  laid 
down  by  text-writere  and  relied  on  by  the  counsel  for  the 
plaintiff  in  error  have  really  no  bearing  on  the  question 
under  discussion.  If  this  Court  should  under  any  such  law 
and  general  declarations,  as  to  what  should  be  proper  func- 
tions of  government,  undertake  to  declare  void  an  act  of  the 
legislature,  which  according  to  our  notions  violated  these 
indefinite  fundamental  principles  of  government,  simply  be- 
cause we  deemed  the  legislative  action  though  within  the 
scope  of  their  authority  arbitrary,  unjust  or  oppressive,  w^e 
would  ourselves  be  clearly  usurping  authority ;  and  I  can  not 
see  that  the  situation  of  our  citizens  would  be  improved  by 
being  subject  to  the  arbitrary  and  unlimited  control  of  the 
courts.  On  the  contrary  it  seems  to  me,  that  this  would 
constitute  the  worst  of  all  tyrannies. 

It  is  complained  that  the  State  Board  of  Health  created  by 
chapter  93  of  Acts  of  1882,  and  by  this  section  9  are  made 
autocrats  with  arbitrary  and  tyrannical  powers  conferred  on 
them;  and  that  they  can  at  pleasure  decide  what  college  is  a 
reputable  college.  This  provision  of  the  law,  if  objectionable 
at  all,  can  only  be  found  fault  with,  because  what  constitutes 
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a  reputable  college  as  distinguished  from  a  di8reputal)le  one 
is  so  vague,  as  necessarily  to  leave  to  the  members  of  the 
Board  of  Health  a  rather  indefinite  discretion.  But  it  is  on 
this  account  not  more  objectionable  than  a  discretion  con- 
ferred on  medical  examiners  to  decide  whether  the  applicant 
possesses  a  moral  character,  and  yet  statute-laws  containing 
such  a  provision  have  been  sustained  as  valid.  (Thompson 
V.  Huger,  25  Me.  104,  and  Wert  v.  Clutter,  37  Ohio  St.  347.) 
This  objection  has  not,  however,  been  specially  argued  by 
the  counsel  for  the  plaintiff  in  error.  His  argument  has  been 
based  on  what  seems  to  me  to  be  a  total  misapprehension  of 
the  distinction,  which  must  always  be  respected  in  every 
republican  government,  between  questions,  which  are  legisla- 
tive, and  those  which  are  judicial.  His  arguments  based  on 
general  principles  laid  down  by  tex(>writers  as  to  the  legiti- 
mate functions  of  government  are  arguments,  which  should 
be  addressed  to  the  legislature  and  not  to  the  courts.  As  a 
specimen  of  them  I  will  quote  briefly  from  his  written  brief. 
He  charges,  that  the  powers  conferred  on  the  Board  of  Health 
are  arbitrary  and  tyrannical,  because,  to  use  his  language,  they 
are  authorized  "  to  decide  what  are  the  necessary  qualifica- 
tions in  each  individual  case,  and  admit  or  reject  the  applicant, 
as  they  see  fit.  They  may  admit  to  practice  an  applicant 
who  does  not  know  his  stomach  from  his  brains,  or  through 
ill-will,  party  influence  or  a  domineering  spirit  reject  an  ap- 
plicant, who  may  know  more  and  be  abetter  practitioner  than 
the  combined  board."  These  may  be  sound  reasons,  why  the 
legislature  should  have  guarded  as  far  as  possible  in  the  law 
against  such  evils,  but  they  are  very  poor  reasons,  why  no 
such  law  should  be  passed.  It  is  obvious  that  every  law,  no 
matter  how  necessary,  may  be  executed  by  those  entrusted 
with  carrying  it  out  in  an  unjust  and  oppressive  manner. 
The  legislature  in  this  case  seems  to  have  considered  well  the 
necessity  of  avoiding  the  unjust,  foolish  and  oppressive  execu- 
tion of  this  law,  as  far  as  it  could  be  done,  by  providing  that 
the  members  of  this  Board  of  Health  should  be  appointed  by 
the  Governor,  and  that  as  oflScers  of  the  State  they  should 
take  an  oath  to  faithfully  perform  their  duties,  and  that  they 
should  be  graduates  of  a  respectable  medical  college,  who 
had  practiced  medicine  continuously  for  not  less  than  twelve 
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years.  As  a  further  preventive  of  abuses  each  of  the  mem- 
bers of  this  board  is  removable  at  the  pleasure  of  the  Governor. 
If  these  provisions  should  prove  inadequate  to  prevent  the 
abuse  of  their  power,  the  legislature  must  be  applied  to  by 
those  who  are  injured  to  provide  other  precautions,  or,  if 
necessary,  to  repeal  the  law.  But  while  it  remains  a  law,  it 
must  be  enforced  b}'  the  courts. 

For  these  reasons  Lam  of  opinion  that  the  judgment 
of  the  circuit  court  of  April  12,  1883,  must  be  affirmed ; 
and  that  the  defendant  in  error  must  recover  of  the  plaintiff 
in  error  its  costs  in  this  Court  expended,  and  thirty  dollars 
damages. 

Affirmed. 


WHEELING. 


State  for  Use  &c.  v.  Kawson. 

Submitted  June  23,  1884.— Decided  Nov.  1,  1884. 

1.  Ad  award  of  arbitrators  was  returned  to  a  county  court  before  the 
adoption  of  the  amendment  of  our  constitution  taking  from  the 
county  court  the  right  to  try  civii  suits  and  transferring  suits  then 
pending  in  such  courts  to  the  circuit  courts  ;  and  the  county  court 
made  au  order  directing  the  parties  to  be  summoned  to  appear  be- 
fore the  court  at  its  next  trial-term  to  show  cause,  if  any  they  can, 
why  said  award  should  not  he  entered  up  as  the  judgment  of  the 
court ;  but  before  the  next  county  court  was  held,  this  amendment 
of  the  constitution  was  adopted,  and  the  clerk  of  the  circuit  court 
issued  the  summons,  which  the  county  court  had  ordered,  returna- 
ble to  the  first  day  of  the  next  circuit  court.  This  summons  was 
issued  prior  to  the  passage  of  any  statute-law  to  carry  into  effect 
this  amendment  of  the  constitution.  The  parties  appeared  in  an- 
swer to  the  summons,  and  exceptions  were  filed  to  the  award,  and 
the  case  was  heard  on  its  merits,  though  no  formal  entry  was  made 
docketing  the  case  in  the  circuit  court,  but  no  objections  were  made 
by  the  parties  to  the  Jurisdiction  of  the  court.  On  a  writ  of  error  to 
the  Judgment  of  the  circuit  court  held :  The  appellate  court  will  not 
reverse  the  Judgment  of  the  circuit  court,  on  the  ground  tliat  it 
had  not  jurisdiction  of  the  case. 
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2.  If  ail  order  be  entered  by  a  court  with  consent  of  parties  by  their 
counsel,  submitting  all  matters  of  difference  between  them  in  a  suit 
to  the  final  determination  of  two  arbitrators,  naming  them,  and  in 
case  they  disagree,  then  to  the  determination  of  some  other  person, 
whom  they  may  choose  for  umpire  ;  and  on  a  copy  of  this  order 
higned  by  the  counsel  of  the  parties  there  is  endorsed  at  the  time  of 
the  trial  of  the  ease  before  the  arbitrators  in  the  presence  of  the 
parties  and  with  their  assent  an  agreement  to  change  the  submis- 
sion by  adding  the  name  of  a  third  arbitrator,  the  decision  of  two 
arbitrators  to  be  final,  and  erasing  front  the  order  the  clause  in  re- 
gard to  an  umpire,  and  the  case  is  heard  before  these  three  arbi- 
crators,  and  an  award  returned.    Held  : 

The  award  is  binding  on  the  parties,  and  the  court  may  enter 
up  judgment  pursuant  thereto. 


Grebn,  Judge,  furnishes  the  tollovving  statement  of  the 
case  • 

This  was  an  action  of  debt  brought  in  the  county  court  of 
Pleasants  county,  on  June  10,  1879,  by  the  State  of  West 
Virginia,  successor  to  the  Commonwealth  of  Virginia,  su- 
ing for  the  use  of  Elizabeth  Rawson  against  Sarah  A.  Kawson, 
her  late  guardian,  and  Jesse  Pride,  the  security  in  her  guar- 
dian bond.  The  summons  was  served  on  Sarah  A.  Rawson, 
but  returned  not  found  as  to  Jesse  Pride,  and  he  did  not 
appear  in  the  suit.  On  May  12,  1880,  the  following  order 
wiis  made  in  the  case :  "This  day  came  the  parties  by  their 
attorneys  and  by  cross-suit  submit  all  matters  in  difference 
between  them  in  this  suit  to  the  final  determination  of  E.  B. 
Steere  and  Thornton  M.  Janes  and,  in  case  they  divsagree, 
then  to  the  determination  of  some  other  person  as  they  may- 
choose  for  umpire,  so  as  the  award  be  ready  to  be  delivered 
to  either  of  the  said  parties  in  writing  on  or  before  the  first 
day  of  the  next  trial-term  of  this  court,  and  which  award  or 
umpirage  the  parties  agree  shall  be  entered  up  at  the  next 
trial  term  as  the  judgment  of  the  court."  Tliis  order  of  the 
court  of  May  terra,  1880,  was  copied  out  and  signed  by  R. 
Patterson,  attorney  for  plaintiff,  and  Hall  &  Townsend, 
attorneys  for  defendants.  On  the  back  of  this  order  so  copied 
and  signed  on  the  31st  of  August,  1880,  there  was  written 
the  following  memorandum  signed  by  the  attorneys  for 
said  parties: 
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"August  31, 1880. 

"We,  the  undersigned,  hereby  change  the  within  submis- 
sion by  adding  the  name  of  V.  A.  Dunbar  as  an  additional 
arbitrator,  the  decision  of  any  two  of  whom  shall  be  final, 
erasing  the  clause  in  regard  to  the  umpire. 

"R.  Patterson, 

"Attorney  for  Plaintiff. 
"Hall  &  Townsbnd, 

"Attorneys for  Defendants." 

On  September  16,  1880,  the  arbitrators  returned  the 
following  award  to  the  court: 

"Whereas,  matters  in  controversy  between  Elizabeth  Raw- 
son  and  Sarah  A.  Rawson,  guardian,  pending  in  the  county 
court.  West  Virginia,  in  a  cause  entitled  "State  of  West  Vir- 
•  ginia,  for  the  use  of  Elizabeth  Rawson,  vs.  Sarah  A.  Rawson, 
guardian  and  others,''  at  the  May  term,  1880,  thereof,  were  by 
them  submitted  to  the  undersigned,  E.  B.  Steere  and 
Thornton  M.  Janes,  as  arbitrators,  as  by  their  submission  in 
writing  made  at  the  said  term  of  said  court,  a  copy  of  which  is 
hereto  annexed,  more  fully  appears ;  and  whereas,  the  parties  to 
Raid  suit,  afterwards,  to-wit,  on  the  31st  day  of  August,  1880, 
with  their  attorneys,  met  and  changed  said  submission  by 
actual  agreement,  by  adding  the  name  of  V.  A.  Dunbar  as  a 
third  arbitrator  and  erasing  the  clause  in  regard  to  the  um- 
pire, as  will  more  fully  appear  by  the  writing  endorsed  on 
the  cop3'  of  the  original  submission  aforesaid:  Now,  there- 
tore  we,  the  arbitrators  mentioned  in  the  said  submission, 
having  been  first  duly  sworn  according  to  law,  and  having 
lieanl  the  proofs  and  allegations  of  the  parties  and  argument 
of  counsel  on  both  sides,  and  having  examined  the  matters 
in  controversy  by  them  submitted,  do  make  this  award  in 
writing — that  is  to  say,  we  find  that  the  said  Sarah  A.  Raw- 
son,  guardian,  is  indebted  to  the  said  Elizabeth  Rawson 
over  and  above  all  set-offs  and  counter-charges  as  follows, 
to-wit: 
"For  her  share  of  the  bonus  money  received  under  the 

lease  to  John  Gilfillan,  with  tht>  interest  thereon  to 

Sept.  1,  1880  .  $619  78 

'*For  her  share  of  rent,  oil  sold  and  positively  proved, 

with  interest  thereon  up  to  Sept.  1,  1880 290  61 

"Total  iudebteduess     $910  39 
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"With  interest  thereon  from  the  first  day  of  September, 
1880,  until  paid,  together  with  all  costs  by  the  said  Elizabeth 
Rawson  in  her  behalf  in  this  cause  expended. 

"In  witness  whereof  we  have  subscribed  these  presents 
this  first  day  ot  September,  1880. 

"V.  A.  Dunbar, 

"T.  M.  Janes, 

"E.  B.  Steere,  Arbitrators.^' 

The  said  county  court  of  Pleasants  on  this  day,  September 
16,  1880,  ordered  that  the  said  parties  be  summoned  to  ap- 
pear before  that  court  on  the  first  day  of  the  next  trial-term 
to  show  cause,  if  any  they  could,  why  this  award  should  not 
be  entered  up  as  the  judgment  of  the  court. 

On  February  9,  1881,  the  clerk  of  the  circuit  court  of 
Pleasants  county  issued  a  summons  against  Elizabeth  Raw- 
son  and  Sarah  A.  Rawson,  late  guardian,  requiring  them  to 
appear  before  the  judge  of  the  circuit  court  of  Pleasants  at 
the  court-house  thereof  on  the  14th  day  of  March,  1881,  the 
first  day  of  the  next  term  of  said  court  to  show  cause,  if 
any  they  could,  why  the  award  as  made  by  said  arbitrators  in 
said  suit  in  the  late  county  court  should  not  be  entered  up 
as  the  judgment  of  the  circuit  court,  the  summons  reciting 
that  the  circuit  court  of  Pleasants  county  had  succeeded  to 
and  had  jurisdiction  of  all  suits  pending  and  undetermined  in 
the  late  county  court  of  Pleasants  county  by  the  adoption  of 
the  amendment  to  the  constitution  of  this  State  on  October 
12,  1881,  and  that  this  award  had  been  filed  in  said  county 
court  at  the  September  term,  1880.  This  summons  was 
duly  served  on  the  parties.  At  the  March  term  of  the  cir- 
cuit court  of  Pleasants  the  parties  to  said  suit  appeared  and 
Sarah  A.  Rawson  filed  the  following  exceptions  to  this 
award : 

"First  Exception. — The  award  is  not  within  the  submission. 

"Second  Exception. — The  arbitrators  changing  the  rule  of 
submission  by  not  referring  the  matters  in  difference  to 
an  umpire,  but  instead  changing  the  order  from  that  to  a 
third  arbitrator,  destroying  tfie  legal  effect  of  said  submis- 
sion thereunder. 

"Third  Exception. — For  that  the  said  award  was  improp- 
erly and  unlawfull}^  made,  for  the  reason  that  one  of  the  arbi- 
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iratore,  V.  A.  Dunbar,  was  an  important  witness  for  the 
plaintiff,  and  was  sworn  and  testified  in  favor  of  the  plain- 
tiff, and  rendered  a  decision  on  his  own  testimony  on  the 
hearing  of  the  said  matters  in  controversy,  and  which  fact 
was  not  known  to  the  said  defendants  at  the  time  of 
the  consent  given  to  allow  the  said  V.  A.  Dunbar  to  act  as 
arbitrator,  by  which  great  injustice  was  done  to  the  defend- 
ants. 

"Fourth  Exception. — ^For  that,  whereas,  the  said  award  was 
improperly  made,  for  the  reason  that  the  plaintiff  filed  no 
bill  of  account  (or  particulars),  giving  the  defendants  no  no- 
tice of  the  nature  of  the  plaintiff's  claim  against  the  said 
defendants,  by  which  great  injustice  was  done  to  the  defend- 
ants. 

"In  all  of  which  particulars  defendant  is  advised,  that 
the  award  is  contrary'  to  law,  and  prays  the  same  may  be  set 
aside  and  the  matters  in  controversy  referred  to  other  arbi- 
trators or  to  a  jury,  as  may  seem  proper  and  right." 

To  support  these  exceptions,  she  filed  the  following  affida- 
vit of  W.  W.  Hall : 
"  State  of  West  Virginia,  Pleasants  County,  to-wit  : 

"  This  day  personally  appeared  before  me,  J.  L.  Knight, 
clerk  of  the  circuit  court  of  Pleasants  county,  W.  W.  Hall, 
and  made  oath  that  at  the  time  of  the  agreement  made  and 
entered  into  to  change  the  order  made  by  the  county  court 
submitting  the  matters  in  controversy  in  the  above  entitled 
cause,  he  was  not  aware  that  the  said  V.  A.  Dunbar  was  an 
important  witness  lor  the  plaintiff*,  Elizabeth  Rawson,  and 
that  the  result  of  the  award  and  finding  of  the  arbitrators  was 
largely  due  to  the  testimony  given  by  said  V.  A.  Dunbar, 
who  was  sworn  and  testified  on  behalf  of  the  said  plaintiff"  as 
a  witness,  and  before  the  award  was  made.  And  said  affiant 
further  says  that  had  he  known  that  said  Dunbar  would  be 
used  as  a  witness  in  the  case,  the  said  consent  would  not  have 
been  given. 

"  Given  under  my  hand  this  17th  day  of  March,  1881. 

"  W.  W.  Hall. 

"  Subscribed  and  sworn  to  before  me  this  17th  day  of 
March,  1881. 

"J.  L.  Knight,  Clerk.'' 
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Thereupon  the  plaintiii  filed  the  following  affidavit  ot  V. 
A.  Dunbar : 
*'  State  OP  West  Virginia,  Pleasants  County,  to-wit: 

"  V.  A.  Dunbar  being  duly  sworn  says  that  he  has  no 
recollection  of  being  sworn  as  a  witness  in  a  certain  arbitra- 
tion held  by  E.  B.  Steere,  T.  M.  Janes  and  himself;  but  he 
does  remember  being  sworn  as  an  arbitrator.  When  he  was 
asked  by  Robert  Patterson,  Esq.,  whether  he  knew  anything 
in  relation  to  the  matters  submitted  to  said  arbitrators,  when 
it  was  discovered  that  what  he  did  know  about  the  business 
of  the  parties  to  the  cause  of  the  State  of  West  Virginia  for  use 
of  Elizabeth  Rawson  vs,  Sarah  A.  Rawson,  was  subsequent  and 
outside  of  the  matters  submitted  to  said  arbitrators,  and  was 
not  considered  in  the  award  made  by  them. 

"  And  further,  that  he  is  now  and  was  then  well  aware 
that  his  sitting  in  judgment  upon  his  own  evidence  would  be 
good  cajise  for  setting  aside  any  award  so  made,  and  that  if 
he  had  been  called  as  witness  in  said  matter,  ho  would  have 
relused  to  act  as  an  arbitrator  in  said  cause. 

"  V.  A.  Dunbar. 

**  Sul)scribed  and  sworn  to  before  me  this  16th  day  of 
March,  1881. 

"R.  Patterson,  Notary/  Public.'' 

On  March  18,  1881,  the  court  overruled  these  exceptions 
and  rendered  judgment  for  the  plaintiff* against  the  defendant, 
Sarah  A.  Rawson,  for  $910.39,  with  interest  from  September 
10,  1880,  till  paid,  and  costs.  Elizabeth  Rawson  subse- 
sequently  died ;  and  her  estate  was  committed  to  Wm.  E. 
Pride,  sheriff  of  Pleasants  county,  as  her  administrator. 

A  writ  of  error  and  supersedeas  was  awarded  Sarah  E. 
Rawson  on  this  judgment. 

Loo7)m  tf  Tanner^  for  plaintiff*  in  error. 
IL  Paitersony  for  defendant  in  error. 

Green,  Judge  : 

On  the  second  Tuesday  in  October,  1880,  an  amendment 
to  the  constitution  of  this  State  was  adopted  by  a  vote  of  the 
people.  Section  25,  article  VIII  in  this  amendment  provides, 
that   "all  actions,  suits   and   proceedings   not  embraced   in 
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the  next  preceding  sections  (which  include  the  pro- 
ceedings in  this  case)  pending  in  a  county  court,  when 
this  article  takes  effect,  together  with  the  records  and 
pai)ers  pertaining  thereto  shall  be  transmitted  to  and 
filed  with  the  clerk  ot  the  circuit  court  ot  the  county,  to 
which  office  all  process  outstanding  at  the  time  this  article 
goes  into  operation  shall  be  returned;  and  the  clerk  shall 
have  the  same  power  and  shall  perform  the  same  duties  in 
relation  to  the  said  records,  papers  and  proceedings,  as  were 
vested  in  and  required  of  the  clerk  of  the  county  court  on 
the  day  before  this  article  took  effect.  All  such  actions, 
suits  and  proceedings  so  pending  as  aforesaid  shall  be  dock- 
eted, proceeded  in,  tried,  heard  and  determined  in  all  respects 
by  the  circuit  court,  as  if  said  suits  and  proceedings  had  origi- 
nated in  said  court."  (Acts  of  1883,  p.  195.) 

This  suit  had  been  pending  in  the  county  court  ot  Pleas- 
ants from  June  16,  1879;  and  all  matters  of  difference  be- 
tween the  parties  had  been  submitted  to  the  finM  deter- 
mination of  arbitration.  On  September  10,  1880,  the 
arbitrators  presented  their  award  in  the  case;  and  the 
court  ordered  at  once  the  parties  to  the  suit  to  be  summoned 
to  appear  on  the  first  day  of  the  next  trial-term  of  said 
county  court  to  show  cause,  if  any  they  could,  why  this  award 
should  not  be  entered  up  as  the  judgment  of  that  court;  and 
the  case  was  continued.  Before  the  next  trial-term  T)f  said 
county  court  this  amendment  of  our  constitution  was 
adopted  and  this  25th  section  went  into  operation.  After 
it  went  into  operation,  on  Febuary  9,  1881,  the  clerk  of 
the  circuit  court  of  Pleasants  county  issued  the  summons  re- 
quired by  this  last  order  of  the  county  court  of  Pleasants 
county  making  it  returnable  to  the  first  day  of  the  next  term 
of  the  circuit  court  of  Pleasants  county.  This  summons  was 
duly  served  on  all  the  parties;  and  they  appeared,  neither  of 
them  making  any  objection  to  the  jurisdiction  ot  the  court,  to 
hear  and  determine  the  matters  in  controversy.        i 

The  legislature  of  West  Virginia  on  February  11,  1881, 
passed  an  act  concerning  the  county  courts  (chapter  5  of  Acts 
1881),  the  10th  section  of  which  was  in  almost  the  identical 
language  of  this  25th  section  of  article  VIII  of  the  amended 
constitution.      The  plaintiff  in  error  by  her  counsel  insists, 
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that  till  after  the  passage  of  this  act  the  clerk  of  the  circuit 
court  of  Pleasants  county  had  no  authority  to  issue  the  sum- 
mons, which  he  issued  on  February  9,  1881.  It  seems  to 
me  clear,  that  he  had  precisely  the  same  authority  to  issue 
this  summons  on  February  9,  1881,  that  he  had  to  issue  it 
after  February  11,  1881.  This  10th  section  of  the  Acts  ot 
of  February  11,  1881,  being  in  almost  the  identical  language 
as  the  25th  section  of  article  VIII  of  the  amendment  of  the 
constitution  could  confer  on  the  clerk  of  the  circuit  court 
no  other  or  different  powers  in  this  respect  than  had  already 
been  conferred  upon  him  by  this  amendment  of  the  consti- 
tution. But  even  if  it  were  otherwise,  the  fact  that  the  par- 
ties to  this  suit  appeared  in  pursuance  of  this  summons  and 
made  no  sort  of  objection  to  the  hearing  and  determining 
of  the  cause  by  the  circuit  court  of  Pleasants,  which  actu- 
ally did  hear  the  case  on  its  meritjs  after  the  introduction  ol 
new  evidence  touching  the  merits  of  the  matters  involved 
in  this  summons,  is,  it  seems  to  me,  a  waiver  of  all  objections 
to  the  jurisdiction  of  the  court,  and  no  such  objections  can 
now  be  urged  in  this  Court.  This  too  is  a  suflScient  answer 
to  the  objection,  that  no  formal  order  was  made  docketing 
this  casein  the  circuit  court  of  Pleasants,  even  if  such  a  for- 
mal order  would  otherwise  have  been  deemed  necessary, 
which  I  can  not  think  it  would. 

These  preliminary  questions  being  disposed  of,  let  us  now 
consider,  whether  the  circuit  court  erred  on  the  merits  of 
the  case.  And  first,  did  it  err  in  overruling  the  excep- 
tions of  the  defendant  below  to  the  award  ?  It  was  decided 
by  this  Court  that  "an  attorney  at  law,  as  such,  has  no 
authority  before  or  after  the  institution  of  a  suit  to  make 
an  agreement  in  pais  to  submit  his  client's  cause  to  arbi- 
trators, though  he  may,  if  his  client's  are  adults,  consent  in 
open  court  to  submit  their  cause  to  arbitration ;  and  if  they 
be  adults,  they  will  be  thereby  bound."  (In  Grrimesv.  Oirry^ 
13  W.  Va,  30,  syllabus  2).  Was  the  alteration  made  in  this 
case  on  August  31, 1880,  by  the  memorandum  signed  by  the 
counsel  of  the  parties  a  change  in  the  whole  tenor  of  the 
submission  made  solely  by  the  attorneys  of  the  parties  as 
such ;  and  did  they  in  so  doing  exceed  their  authority,  as 
they  would  have  done,  had  they  on  the  31st  of  Ausust,  1880, 
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agreed  to  a  submission  of  the  matters  in  controversy  with- 
out the  express  or  necessarily  implied  assent  of  their  respec- 
tive clients  resulting  from  their  conduct,  had  no  previous 
submission  been  made  in  open  court  on  May  12,  1880? 

There  are  two  Virginia  decisions  which  throw  light  on 
this  question.  The  oldest,  Shermer  v.  Beah^  1  Wash.  11, 
was  a  chancery  suit,  in  which  an  order  was  made  by  counsel 
referring  all  matters  in  difference  between  the  parties  to  the 
final  determination  of  two  arbitrators,  and  in  case  of  their 
disagreement  to  such  umpire  as  they  should  choose.  After- 
ward the  parties  signed  a  written  agreement  authorizing  the 
arbitrators  to  appoint  a  third  person  to  assist  them  in  form- 
ing and  making  up  the  award.  An  award  was  made  up  and 
signed  by  the  three.  The  Court  of  Appeals  decided  that  it 
was  proper  for  the  court,  unless  cause  could  be  shown  against 
it,  to  enter  up  a  decree  in  pursuance  of  this  award.  In 
Manloor  v.  Thrifty  5  Munf.  493,  which  was  a  common  law 
suit,  by  an  order  of  the  court  the  parties  referred  the  matter 
in  controversy  to  John  Pegram  and  Thomas  Thweatt, 
whose  award  was  to  be  made  the  judgment  of  the  court. 
The  parties  afterward  signed  an  agreement  substituting  as  an 
arbitrator  Edward  Pegram  in  lieu  of  Thomas  Thweatt,  who 
refused  to  serve,  agreeing  that  their  award  should  be  entered 
as  the  judgment  of  the  court.  Their  award,  which  set  out 
that  they  had  heard  the  parties,  was  returned  to  the  court. 
The  circuit  court  refused  to  enter  up  a  judgment  pursuant 
to  this  award.  The  court  ot  appeals  said  that  this  was 
clearly  an  error  on  the  principles  settled  in  Shermer  v.  Beule^ 
1  Wash.  11. 

In  Browning  v.  McMamis^  1  Whar.  Pa.,  an  arbitrator 
was  substituted  in  place  of  one  who  refused  to  serve.  In  the 
absence  of  all  contradiction  by  the  record  the  appellate  court 
presumed  that  the  defendant  was  present  in  person  or  by 
counsel  and  consented  to  the  substitution.  The  record  simply 
stated  that  one  of  the  referees  "being  unable  to  attend  on  ac- 
count of  indisposition,  another"  (naming  him)  "was  ap- 
pointed." 

The  case  of  Lattimore  v.  Martin^  Addison's  Eeports,  (cases 
in  county  courts  of  fifth  circuit  and  in  the  high  court  of 
error  and  appeals  of  Pa,,  in  year  1791)  is  very  similar  to 
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the  one  before  us.  The  case  was  referred  by  a  rule  of  court 
to  five  persons,  on  whose  award  or  the  award  of  a  majority 
of  them  judgment  was  to  be  entered.  The  report  returned  to 
the  court  showed  that  four  ot  the  referees  and  both  parties 
met,  and  the  parties  agreed  to  substitute  another  person  in 
lieu  of  an  absent  referee  named  in  the  rule.  This  agree- 
ment was  signed  by  the  parties  and  produced  in  court.  The 
award  was  signed  by  the  four  referees,  who  had  been  named 
in  the  rule,  and  by  the  substitute  referee.  The  court  was  of 
opinion,  that  this  award  was  good,  and  that  judgment  might 
be  rendered  upon  it.  The  president  said :  "There  is  a  ma^ 
jority  without  the  absent  referee;  that  is  enough.  The  award 
would  be  good  if  the  new  name  was  not  there.  Shall  its 
being  there  by  the  consent  of  the  parties  make  it  bad?  " 

So  in  Bemiis  v.  Clark^  29  Pa.,  the  court  speaking  of  the 
substitution  of  an  arbitrator  at  the  time  of  the  trial  of  the 
case  before  the  arbitrators  say :  "We  do  not  scan  the  re- 
port of  arbitrators  in  the  same  way  we  do  the  record  of 
the  proceedings  of  the  court;  for  the  law  does  not  require 
them  to  report  anything  but  their  decision ;  and  they  are  a 
mere  transient  tribunal,  not  expected  to  be  skilled  in  the 
strictness  of  forms.  We  presume  everything  to  have  been 
regularly  done  by  them,  wheii  it  does  not  appear  to  be  irregu- 
lar; and  even  if  it  appear  irregular,  we  presume  the  consent 
of  parties  if  they  were  present. 

It  is  true  that  it  was  held  in  Woodbury  v.  Proctor^  9  Gray 
18,  that  "Upon  a  reference  by  rule  of  court  the  award  must 
be  made  bythe  arbitrators  named  in  the  rule;  and  even  if  the 
parties  by  writing  endorsed  on  the  rule  substitute  an  arbitra- 
tor in  the  place  of  one  of  those  named,  and  waive  all  excep- 
tions, no  judgment  can  be  rendered  on  the  award."  See 
also  Layetlv.  Houghton^  32  Vt.  579.  There  is  however  an  ap- 
parent difference  between  the  Virginia  case  and  the  Pennsyl- 
vania case  and  the  case  now  before  us  in  this :  that  in  the  Vir- 
ginia and  the  first  Pennsylvania  case  the  i)arties  themselves 
signed  the  written  agreement,  whereby  another  arbitrator  was 
added  to  those  named  in  the  rule,  while  in  the  case  before 
us  this  addition  was  made  by  a  written  agreement  signed 
only  by  the '  counsel  of  the  parties.  But  this  difference  is 
more  apparent  than  real.     For  the  answer,  which  was  re- 
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turned  to  the  court,  was  signed  by  the  original  arbi- 
trators named  in  the  rule,  and  on  its  face  stated,  that 
"the  parties  to  said  suit  afterwards,  to-wit,  on  the  31st  day 
of  August,  1881,  met  with  their  attorneys  and  changed  said 
submission  by  actual  agreement  by  adding  the  name  of  V. 
A.  Dunbar  as  a  third  arbitrator."  So  that  though  the  memo- 
randum of  this  agreement  was  signed  only  by  the  counsel 
of  the  parties,  yet  the  agreement  itself  was  made  by  the  par- 
ties, though  they  did  not  sign  the  memorandum  in  writing 
of  this  their  oral  agreement.  Now  the  original  submission 
in  the  case  before  us,  which  was  made  by  a  rule,  was  a  sub- 
mission made  by  the  parties  orally  and  by  no  bond  or 
agreement  made  or  signed  by  them,  the  only  memorandum 
of  it  being  signed  by  their  counsel  and  not  referred  to  in  the 
order  of  reference.  This  being  the  case,  if  it  could  be  al- 
tered by  an  agreement  signed  by  the  parties  adding  a 
third  arbitrator,  as  it  could  by  the  Virginia  cases,  then 
surely  it  might  be  altered  by  an  agreement  made  by  the  parties 
in  the  same  manner  with  the  original  agreement,  that  is,  by 
an  oral  agreement  of  the  parties  and  a  memorandum  of  it 
made  and  signed  by  their  counsel.  See  as  supporting  this 
position  EvUeth  v.  Ckan  et  al,  17  Mass.  460.  As  a  still 
stronger  case  showing  the  liberality  of  the  courts  in  enforc- 
ing awards,  which  have  been  rendered  by  arbitrators,  one  of 
whom  has  been  added  by  the  oral  agreement  of  parties  at  the 
time  of  trial,  though  the  original  agreement  was  in  writing 
and  signed  by  the  parties,  I  may  refer  to  Bkinclmrd  v.  Mur- 
ray, 15  Vt.  548.  The  syllabus  of  this  case  is :  "In  the  case 
of  a  written  submission  to  three,  and  in  case  one  of  them 
could  not  be  procured,  to  a  fourth — held  that  an  award  made 
by  the  four  in  pursuance  of  an  agreement  of  parties  on  the 
day  of  trial  was  good." 

The  case  shows  that  this  addition  of  the  fourth  arbitrator 
on  the  day  of  trial  was  made  by  an  oral  agreement.  But  I 
will  say,  that  where  in  other  cases,  as  is  claimed,  the  case 
has  been  submitted  to  arbitrators  by  an  order  of  the  court 
made  by  consent  of  counsel  only,  it  seems  to  me  the 
counsel  by  a  written  agreement  at  the  time  of  the  trial  would 
have  a  right  to  add  another  arbitrator.  For  though  counsel 
cannot  as  such  without   special  authority  submit  a  case  to 
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arbitration  in  pais,  yet  they  can  do  it  in  court ;  and  if  once 
done,  they  have  at  least  as  much  discretion  at  the  trial  of 
the  case  as  counsel  to  make  arrangements  about  the  trial,  as 
they  would  have  on  a  trial  before  a  jury  in  court;  and  they 
can  by  consent  try  a  case  before  less  than  twelve  jurors. 
There  seems  to  me  a  marked  difference  l)etween  holding  that 
counsel  as  such  without  the  consent  of  their  client  can  sub- 
mit a  case  before  suit  brought  or  after  suit  brought  by  an 
agreement  in  pais,  and  holding  that,  the  case  having  been 
regularly  and  properly  submitted  to  ^arbitrators  by  an  order 
of  the  court,  on  the  trial  of  it  before  arbitrators  the  counsel 
as  such  may  make  an  agreement  to  add  to  or  subtract  from 
the  number  of  arbitrators,  who  are  to  try  the  case. 

There  is  still  another  ground,  which,  it  seems  to  me,  ought 
to  have  weight  in  reaching  a  conclusion  in  this  case.  The 
case  was  submitted  by  the  order  of  the  court  to  two  named 
arbitrators,  and  in  case  they  should  disagree,  then  to  the  de- 
termination of  some  other  person  whom  they  may  choose, 
as  umpire.  It  has  been  decided  in  Reson  v.  Berry,  4  Rand, 
275,  that  where  a  submission  is  made  of  all  matters  in  differ- 
ence between  two  parties  in  a  pending  suit  to  two  arbitrators 
and  such  umpire  as  they  may  choose,  their  award  to  be  made 
the  judgment  of  the  court;  and  the  arbitrators  and  umpire 
act  together  and  make  a  joint  award,  such  award  will  be 
good.  This  being  law,  as  V.  B.  Dunbar  could  have  been 
chosen  as  an  umpire  by  the  other  arbitrators  named  in  the 
rule,  and  could  have  set  with  them,  as  he  did,  and  signed  the 
reports  jointly  with  them,  and  in  short  could  have  done  ex- 
actly what  he  did  do,  are  the  actions  of  those  arbitrators  and 
umpire  to  be  treated  as  a  nullity,  because  counsel  in  their 
agreement  choose  to  call  Dunbar  a  third  arbitrator  instead 
of  an  umpire,  and  he  chooses  to  sign  his  name  as  an  arbitra- 
tor and  not  as  an  umpire?  It  does  seem  to  me,  that  this 
would  be  applying  to  arbitrators  a  degree  of  technicality  not 
justified  by  the  liberal  spirit  now  shown  to  them. 

For  these  reasons  I  think  the  circuit  court  should  have  en- 
tered up  a  judgment  on  the  award  in  this  case,  as  it  did,  un- 
less the  third  and  fourth  exceptions  to  the  award  can  be 
sustained.  The  first  of  these  is,  that  V.  A.  Dunbar  was  an 
important  witness  for  the  plaintiff  below  and   testified  in 
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favor  of  the  plaintiff  below  and  then  rendered  a  decision  on 
his  own  testimony,  and  the  fact  that  he  was  such  a  witness 
was  unknown,  when  the  consent  was  given  to  his  sitting  as 
an  arbitrator.  Whereof  the  counsel  for  the  defendant  below 
makes  affidavit,  that  when  he  consented  that  Dunbar  should 
be  added  as  an  arbitrator,  he  was  not  aware  that  he  was  an 
important  witness  for  the  plaintiff,  and  that  the  award  was 
largely  due  to  his  testimony.  But  before  this  affidavit  had 
been  made,  Dunbar  had  made  an  affidavit,  that  when  he  was 
being  sworn  as  an  arbitrator  by  the  justice,  he  was  asked  by 
him,  whether  he  knew^  any  thing  about  the  matter  submitted 
to  the  arbitrators,  and  his  answer  thereto  showed  that  he  did 
not,  and  all  he  did  know  about  the  business  of  the  parties 
was  subsequent  to  and  outside  of  the  matters  in  controversy 
in  this  suit,  and  they  were  not  considered  in  making  up  the 
award.  He  has  no  recollection  of  being  sworn  as  a  witness 
before  the  arbitrators.  From  this  evidence  it  seems  to  me 
there  was  no  improper  behavior  by  Dunbar  as  an  arbitrator. 
In  reaching  this  conclusion  I  have  taken  his  affidavit  as  stat- 
ing the  facts  rather  than  that  of  the  defendant's  counsel.  It 
Dunbar  did  give  any  important  testimony  before  the  arbi- 
trators, which  materially  affected  their  award,  he  should  have 
been  proven  to  have  done  so  by  them,  and  in  the  absence 
of  any  statement  from  them  we  can  not  set  aside  their  award 
because  of  any  supposed  misconduct  on  the  part  of  the  arbi- 
trator, Dunbar.  If  he  was  guilty  of  any  misconduct,  the  plain- 
tiff in  error  has  failed  to  prove  it  by  any  satisfactory  evidence. 

There  is  nothing  in  the  exception  to  the  award,  that 
the  record  does  not  show  that  a  bill  of  particulars  was  filed 
with  the  declaration.  The  declaration  may  have  set  out 
the  plaintiff's  claim  in  such  detail  as  to  render  a  bill  of  partic- 
ulars entirely  unnecessary.  This  declaration  is  not  copied 
in  the  record,  it  having  been  lost,  or  it  may  be,  that,  as  I 
suppose  was  the  case,  all  the  particulars  of  the  plaintiff's  claim 
were  produced  before  the  arbitrators.  The  award  on  its 
face  refers  to  the  particulars  of  the  plaintiff's  claim. 

The  judgment  of  the  circuit  court  must  be  affirmed;  and 
the  defendant  in  error  must  recover  of  the  plaintiff  in  error 
his  costs  in  this  Court  expended  and  damages  according  to  law. 

Affirmed. 
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WHEELING. 

Reilly  v.  Oglebay. 
Submitted  June  5, 1884— Decided.  Nov.  16,  1884. 

1.  What  purported  to  be  a  notice.calling  a  meeting  of  the  stocl^holders 

of  a  corporation  held  to  be  insufficient;  and  all  the  proceedings 
had  at  the  meeting  thus  called  declared  invalid. 

2.  No  authority  existing  in  a  number  of  persons,  such  as  the  stock- 

holders of  a  corporation,  can  be  rightfully  exercised,  in  the  absence 
of  any  member  of  such  body,  unless  all  have  had  reasonable 
notice  and  an  opportunity  to  be  present. 

3.  A  party  holding  a  fiduciary  relation  to  trust-property  cannot  be- 

come the  purchaser  of  such  property,  either  directly  or  indirectly; 
and  if  he  does  the  sale  is  voidable  and  may  be  set  aside  at  the 
mere  pleasure  of  the  beneficiaries,  although  the  price  may  have 
been  adequate  and  the  purchaser  gained  no  advantage. 

4.  Under  the  circumstances  presonted  by  this  cause,  this  rule  is  held 

to  apply  to  a  purchase  of  corporate  property  by  or  for  the  benefit 
of  stockholders  of  a  corporation,  of  which  there  was  no  board  of 
directors  and  the  sale  was  ordered  by  the  stockholders  In  general 
meeting. 

Snyder,  Judge,  furnishes  the  following  statement  of  the 
case: 

The  Northwestern  Virginia  Agricultural  Society  became  a 
corporation  of  this  State  by  act  of  the  legielature  in  1866, 
and  in  1871,  it  was  and  still  is  the  owner  of  about  twenty- 
five  acres  ot  land,  known  as  the  "Fair-Grounds,"  on  Wheeling 
Island  in  the  city  of  Wheeling,  Ohio  county.  The  second 
section  of  the  charter  declares  that,  "The  only  purpose  and 
object  of  said  corporation  shall  be  to  advance  and  improve 
the  condition  of  agriculture,  horticulture,  floriculture,  stock 
and  domestic  animals,  and  the  manufacturing,  mechanical 
and  mining  arts,  with  such  additional  and  other  objects  as 
may  be  advantageously  connected  therewith." — ^Acts  1866, 
ch.  94. 

The  said  land  was  for  several  years  used  by  the  corpora- 
tion as  a  place  for  holding  annual  fairs  and  carr3nng  on  the 
business  provided  for  in  the  charter,  but  for  a  number  ot 
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years  next  preceding  the  year  1880,  and  since  then,  no  fairs 
have  been  held  there  and  the  whole  purpose  and  object  of  the 
corporation  seems  to  have  been  abandoned  and  the  land  has 
been  occasionally  rented  for  holding  pic-nics,  and  exhibitions 
by  traveling  shows,  &c.,  whereby  certain  profits  have  been 
derived  from  which  small  dividends  have  been  declared  and 
paid  to  the  stockholders.  The  purpose  of  the  corporation 
having  thus  been  virtually  abandoned  in  the  early  part  of 
1880,  the  stockholders  concluded  to  sell  and  dispose  of  said 
laud,  being  the  only  property  owned  by  it,  and  dissolve  the 
corporation.  To  this  action  there  seemed  to  be  no  objection 
by  any  of  the  stockholders.  The  capital  stock  at  this  time 
consisted  of  173  shares  of  the  par  value  of  $100  each,  but 
the  market  price  was  greatly  in  excess  of  the  par  value. 
Of  the  stock  more  than  two-thirds  of  the  shares  were  held 
by  Jacob  Hornbrook,  S.  J.  Boyd  and  Oglebay  Bros.,  of 
whom  Earl  W.  Oglebay  was  one,  and  the  other  shares  were 
held  by  a  number  of  persons,  none  holding  more  than  three 
shares  each  and  the  large  majority  but  one  share  each. 

Accordingly,  to  effect  what  seemed  to  be  the  wish  of  all 
the  stockholders,  a  meeting  of  the  stockholders,  (there  being 
no  board  of  directors,)  was  held  March  6,  1880,  and  a  com- 
mittee, consisting  of  said  S.  J.  Boyd,  Earl  W.  Oglebay  and 
Michael  Reilly,  was  appointed  to  sell  and  dispose  of  said  land 
"for  the  best  interest  of  the  stockholders,  for  not  less,  as  a 
whole,  than  $25,000  dollars,  and  on  such  terms  as  to  payment 
as  said  committee  may  deem  best.  Pursuant  to  said  order 
the  committee  made  sale  of  the  land  at  public  auction,  and 
W.  V.  Hoge,  on  behalf  of  Jacob  Hornbrook,  S.  J.  Boyd 
and  Oglebay  Bros.,  became  the  purchaser  at  the  price  ot 
$25,400.  After  the  sale,  and  after  it  had  become  known  that 
said  Boyd  and  Oglebay,  two  of  the  committee  of  sale,  were 
interested  in  the  purchase,  some  of  the  stocholders  objected 
to  the  sale  as  illegal,  and  therefore  another  meeting  was  held 
and  said  sale  set  aside  as  voidable. 

Subsequently,  on  June  21,  1881,  Earl  W.  Oglebay  caused 
to  be  published  in  the  Wheeling  Inteiligencer  the  foUlowing 
notice  : 

"  stockholders'  meeting. 

"  A  meeting  of  the  stockholders  of  the  Northwestern  Vir- 
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ginia  Agricultural  Society  will  be  held  at  the  office  of  the 
Fire  and  Marine  Insurance  Company,  on  Saturday,  July  9, 
1881,  at  2  o'clock,  p.  m. 

**  E.  W.  Oglebay,  Secjrtarj/" 

Pursuant  to  this  notice  a  meeting  was  held  July  9,  1881, 
at  which  one  hundred  and  twenty-eight  shares  of  stock  were 
represented  and  of  these  said  Jacob  Hornbrook,  S.  J.  Boyd 
and  Earl  W.  Oglebay  owned  or  controlled  125  shares,  being 
all  that  was  present  except  seven  shares,  and  the  other  forty- 
five  shares  were  not  represented  at  all.  At  this  meeting  the 
following  resolution  was  adopted : 

"  Resolved^  That  R.  G.  Barr  be  appointed  to  sell  and  dis- 
pose of,  at  public  auction,  on  August  20,  1881,  at  the  front 
door  oi  the  Ohio  county  court  house,  to  the  highest  and 
best  bidder,  all  the  real  estate  and  appurtenances  owned  by 
the  Northwestern  Virginia  Agricultural  Society,  and  located 
on  Wheeling  Island.  Terms  of  sale :  One-third  cash,  balance 
in  six  and  twelve  months,  in  equal  amounts,  with  interest  at 
six  per  cen.t  If  purchaser  so  elects  can  pay  part  or  all  cash. 
Title  to  be  retained  until  purchase  money  is  fully  paid." 

An  amendment  was  offered  to  this  resolution  providing  for 
the  sale  and  division  of  said  land  into  building  lots  and 
streets,  and  then  first  oftering  the  lots  at  private  sale  and 
ofterwards,  if  found  necessary,  at  public  sale.  This  amend- 
ment was  rejected  and  the  resolution  adopted  by  a  stock  vote 
of  one  hundred  and  twenty-one  to  seven  shares,  the  former 
being  the  shares  of  stock  owned  and  controlled  by  the  said 
Jacob  Hornbrook,  S.  J.  Boyd  and  Earl  W.  Oglebay.  There- 
upon, Alonzo  Loring  and  tour  others,  being  the  owners  of 
the  said  seven  shares  of  stock  thus  voted  in  the  minority,  en- 
tered on  the  minutes  of  the  meeting  their  protest  against  the 
action  of  the  majority  in  ordering  the  sale  of  said  land  as  a 
whole  instead  of  dividing  the  same  and  selling  it  in  lots. 

In  pursuance  of  said  resolution  R.  G.  Barr,  on  July  12, 
1881,  advertised  said  land  to  be  sold  on  the  20th  day  of  Au- 
gust, 1881,  and  thereupon  the  said  Alanzo  Loring,  Michael 
Reilly  and  eight  others,  stockholders  and  owners  of  founteen 
shares  of  stock,  presented  their  bill  to  the  judge  of  the  mu- 
nicipal court  of  Wheeling,  against  the  said  R.  G.  Barr  and 
Earl  W.  Oglebay  and  all  the  other  stockholders  of  said  cor- 
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poration,  praying  "that  the  said  Barr,  his  agents  and  ser- 
vants, and  the  defendants,  and  each  of  them,  may  be  enjoined 
from  selling  said  property  until  the  further  order  of  this  court, 
and  that  at  the  final  hearing  of  this  cause  the  said  injunction 
may  be  made  perpetual."  On  August  19,  1881,  said  judge 
granted  the  injunction  "as  prayed  for"  in  the  bill,  and  pro- 
cess was  issued  thereon. 

The  plaintiffs,  afler  stating  in  their  bill  the  foregoing  facts, 
aver  that  the  notice,  announcing  the  meeting  of  the  stock- 
holders for  July  9,  1881,  was  unauthorized,  because  the  said 
Oglebay  as  secretary  had  no  authority  to  call  the  same  and 
because  it  failed  to  allege  the  authority,  if  any,  by  which  the 
meeting  was  called ;  and  that  all  action  taken  at  said  meet- 
ing of  July  9,  1881,  is  null  and  void. 

They  also  aver,  that  the  said  Oglebay,  Boyd  and  Horn- 
brook,  at  the  said  meeting  voted  down  the  amendment 
providing  for  a  division  of  said  land  with  the  intention  of 
purchasing  the  same  as  a  whole  tor  a  smaller  sum  than  it 
was  worth  and  to  shut  out  competition  against  themselves 
at  the  sale,  and  thereby  they  endeavored  to  defraud  the 
plaintiffs  and  all  the  other  stockholders  than  themselves  out 
of  their  property.  The  plaintiffs  insist  that  said  property 
should,  in  justice  and  good  faith,  be  divided  and  sold  in  lots, 
so  as  to  increase  the  number  ot  bidders  and  get  what  the 
same  is  really  worth. 

The  defendants,  Earl  W.  Oglebay,  S.  J.  Boyd  and  Jacob 
Horubrook,  demurred  to  and  answered  the  bill.  By  their  an- 
swer they  admit  the  facts  hereinbefore  stated,  but  deny  that 
the  proceedings  had  at  the  meeting  of  July  9,  1881,  are  void. 
They  say,  while  said  Oglebay  w^as  not  authorized  by  the 
board  of  directors  to  call  said  meeting,  he  was  authorized  to 
do  so  by  respondents,  who  were  the  owners  of  more  than 
one  halt  the  stock  of  the  corporation;  and  they  deny  that 
said  notice  ought  to  have  alleged  the  authority  by  which  it 
was  given.  They  deny  that  they  voted  down  the  proposition 
to  divide  and  sell  the  said  land  in  lots  with  the  intention  of 
acquiring  the  same  at  less  than  its  value,  or  that  they  in- 
tended by  the  resolution  adopted  to  shut  out  competition,  or 
that  by  the  whole  facts  stated  they  alone  or  with  any  other 
person  or  persons,  intended  to  defraud  the  other  stockholders 
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or  to  obtain  the  said  property  at  less  than  it  was  worth. 
They  "aver  that  the  only  difterence  between  complainants 
and  these  respondents,  is  simply  a  matter  of  opinion,  and  in 
view  of  the  fact  that  respondents  own  a  majority  of  the  stock 
of  said  corporation,  they  have  a  right  to  control  the  same  as 
long  as  such  control  is  honestly  exercised,  and  having  exer- 
cised their  judgment  honestly  and  fairly,  however  in  fact  the 
same  may  be  mistaken,  they  in  law  are  entitled  to  the  con- 
trol thereof." 

A  large  volume  of  depositions  was  taken  for  the  purpose 
of  showing  on  the  part  of  the  plaintiffs,  that  the  more  advan- 
tageous mode  of  selling  said  land  would  be  by  dividing  and 
selling  it  in  building  lots  and  on  the  part  of  said  Oglebay, 
Boyd  and  Hornbrook,  that  the  only  practicable  mode  is  to 
sell  it  as  a  whole. 

The  court  overruled  the  demurrer  and  on  August  28, 
1883,  entered  a  decree  that  the  injunction  awarded  the  plain- 
tiflts  be  made  perpetual.  From  this  decree  the  said  Oglebay, 
Boyd  and  Hornbrook  obtained  this  appeal. 

Daniel  Tjumb  and  R,  G.  Barr^  for  appellants. 
Caklwell  ^  Galdiaell,  for  appellees. 

Snyder,  Judge  : 

The  record  does  not  show  the  grounds  on  which  the  mu- 
nicipal court  founded  its  decrees.  The  counsel  for  the 
appellants,  however,  state  that  it  decided  that  no  proper 
notice  for  the  stockholders'  meeting  of  July  9,  1881,  had  been 
given,  and,  therefore,  what  was  done  at  said  meeting  was 
not  binding  and  on  that  account  perpetuated  the  injuntion. 
The  first  question  then  to  be  decided  is  the  sufficiency  of 
this  notice. 

In  the  absence  of  any  by-law  on  the  subject,  the  mode  of 
calling  a  meeting  of  the  stockholders  of  a  corporation  is 
prescribed  by  statutes  as  follows :  "A  general  meeting  of 
the  stockholders  may  be  called  at  any  time  by  the  board  of 
directors,  or  by  any  number  of  stockholders,  holding  to- 
gether at  least  one-tenth  of  the  capital."  Code,  ch.  68,  § 
41.     In  this  instance  it  is  admitted  that  the  meeting  was  not 
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culled  by  the  board  of  directors  and  the  law  does  not  author- 
ize the  secretary  as  such  to  call  it.  It  is,  however,  shown 
that  Oglebay  had  authority  from  stockholders  holding  more 
than  one-tenth  of  the  capital  and  that  he  called  the  meeting 
by  virtue  ot  that  authority.  But  the  statute  declares  that 
the  meeting  shall  be  called  by  the  stockholders  and  not  by  the 
secretary  by  authority  from  the  stockholders.  It  is  admitted 
that  there  was  no  board  of  *  directors  for  this  corporation. 
This  was  necessarily  known  to  the  stockholders.  There 
being  no  board  of  directors  there  could  be  no  secretarj'  ot  such 
board.  The  fact,  then,  that  Earl  W.  Oglebay  signed  the 
notice  as  secretary  could  not  imply  that  he  did  so  as  secre- 
tary of  the  corporation.  He  did  not  sign  it  as  a  stockholder 
or  state  that  it  was  given  by  any  authority  of  any  stock- 
holder. The  notice,  therefore,  in  my  judgment,  was  not  such 
as  the  statute  plainly  requires  and  it  simply  amounted  to  no 
notice.  Any  other  person,  not  a  stockholder,  might  have 
given  such  a  notice  and  it  would  have  been  just  as  obligatory 
on  the  stockholders  as  this  notice  which  showed  on  its  face 
no  pretense  of  authority.  No  stockholder  would  be  under 
any  legal  duty  to  regard  the  one  more  than  the  other.  80 
tar  as  appears  Oglebay  may  have  been  secretary  of  the  insur- 
ance company  at  whose  office  the  meeting  was  called.  He 
was  certainly  not  the  legal  secretary  of  the  corporation  in 
question,  because  there  could  in  law  be  no  such  secretary  in 
the  absence  of  a  board  of  directors.  I  hold,  therefore,  that 
said  alleged  notice  was  insufficient.  And  such  being  the 
fact  all  the  proceedings  had  at  the  said  meeting  of  July  9, 
1881,  are  invalid.  It  is  the  plain  dictate  of  reason  that  no 
function  existing  in  a  number  of  persons  can  be  rightfully 
exercised,  in  the  absence  of  any  of  the  members  composing 
such  body,  unless  they  have  had  reasonable  notice  and  an 
opportunity  to  be  present.  Field  on  Corp.  §  227;  People  v. 
Batchehr,  22  K  Y.  128. 

The  court  did  not,  therefore,  err  in  holding  that  said 
notice  was  insufficient,  and  that  the  sale  about  to  be  made  by 
the  said  Barr  should  be  enjoined.  Nor  did  it  err  in  over- 
ruling the  demurrer  to  the  plaintiff's  bill. 

It  is  further  claimed  by  the  appellants,  that  conceding  the 
correctness  of  the  conclusion  thus  announced,  the  decree  of 
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the  court  is  still  erroneous,  because  by  that  decree  the  court 
perpetually  enjoined  the  defendants  to  the  bill  from  selling 
the  property  of  the  corporation. 

The  plaintiffs  in  the  cause  hold,  in  all,  fourteen  shares  of  the 
stock  of  the  corporation,  and  the  deiendants  hold  the  balance, 
159  shares.  From  this,  it  is  argued  that  the  plaintifts, 
being  the  holders  of  less  than  one-tenth  of  the  capital,  could 
not  call  a  meeting  ot  the  corporation  for  any  purpose,  and 
all  the  other  stockholders  being  perpetually  enjoined  from 
selling  the  property,  no  meeting  could  be  called  by  them  for 
that  purpose;  and,  consequently,  this  corporation  which  has 
abandoned  the  object  of  its  creation,  is  forever  deprived  of 
the  power  to  sell  its  property  and  wind  up  its  aftairs. 

Technically,  this  conclusion  may  be  legitimate  upon  a  lit- 
eral interpretation  of  the  decree,  but  it  is  evident  that  such 
was  not  the  intention  of  the  court.  If  attention  had  been 
called  to  it  the  decree  would,  no  doubt,  have  been  modified 
and  the  injunction  confined  to  the  prohibition  of  any  sale 
under  or  by  virtue  of  the  pretended  authority  of  the  resolu- 
tion adopted  at  the  meeting  of  July  9,  1881.  The  omission 
to  qualify  the  injunction  was,  I  have  no  doubt,  simply  an  in- 
advertence and  oversight  which  the  court  would  not  have 
made  if  a  modification  had  been  requested. 

The  appellees,  the  plaintiffs  below,  claim  that  the  record 
establishes,  that  the  appellants  have  entered  into  a  fraudulent 
scheme  to  force  a  disadvantageous  sale  of  the  property  so  that 
they  may  become  the  purchasers  at  a  price  below  its  value 
and  thus  defraud  the  other  stockholders.  And,  assuming 
this  to  be  the  fact,  they  insist  that  this  (^ourt  should  not 
merely  affirm  the  decree  of  the  court  below,  but  that  it  should 
pass  upon  the  question  of  fraud  and  thus  prevent  the  appel- 
lants from  carrying  out  their  scheme  by  calling  a  new  meet- 
ing and  ordering  a  sale  of  the  same  character  attempted  at 
the  meeting  of  July  9,  1881. 

Whether  this  enquiry  could  be  material  in  any  event  de- 
pends upon  the  fact  whether  or  not  the  appellants  could  in 
the  case  assumed  legally  become  purchasers  of  the  corporate 
property.  It  is  a  well  settled  principle  of  equity  jurispru- 
dence that  a  party  holding  a  fiduciary  relation  to  trust-prop- 
erty cannot  become  the  purchaser  of  such  property  either 
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directly  or  indirectly ;  and  if  he  does,  the  sale  is  voidable  and 
will  be  set  aside  at  the  mere  pleasure  of  the  beneficiaries,  al- 
though such  fiduciary  may  have  paid  a  lull  price  and  gained 
no  advantage.  (Newcomb  v.  Brooks^  16  W.  Va.,  32,  59  and 
cases  there  cited.) 

This  rule  is  not  confined  to  trustees  and  fiduciaries  in  the 
technical  sense  of  those  terms,  but  it  extends  to  every  person 
coming  within  the  reason  of  the  rule.  It  embraces  trustees, 
guardians,  executors,  administrators,  agents,  cashiers  of 
banks,  factors,  auctioneers,  sheriiFs,  commissioners  in  bank- 
ruptcy and  their  solicitors,  assignees  of  bankrupts,  attorneys 
at  law,  directors  of  corporations  and  parties  bearing  many 
other  relations  to  each  other  which  may  not  well  be  clas- 
ified. — 16  W.  Va.  63,  and  cases  cited. 

In  Abbott  V.  American  Hard  Rubber  Co.^  33  Barb.  578,  a 
sale  of  the  corporate  property  was  set  aside  because  directors 
of  the  company  were  interested  in  the  jyirchase.  In  that 
ease  the  court  held :  "A  person  having  a  duty  to  perform 
for  others  can  not  act  in  the  same  matter  for  his  own  benefit. 
Hence,  a  trustee  cannot,  directly  or  indirectly,  by  himself  or 
through  the  agency  of  another,  become  the  purchaser  of  the 
trust  estate.  Neither  can  he  purchase  an  interest  in  property 
and  hold  it  for  his  own  benefit,  when  in  respect  to  such 
property  he  has  a  duty  to  perform  inconsistent  with  the 
character  of  a  purchaser  on  his  own  account."  The  same 
rule  as  to  purchasers  of  corporate  property  by  directors  has 
been  applied  in  many  cases.  Cumberland  Coal  Co.  v.  Sherman^ 
30  Barb.  553;  Banks  v.  Jxiduh^  8  Conn.  145;  Hoffman  Steam 
Coal  Co,  V.  Cumberland  Coal  ^  Iron  Co.  16  Md.  456. 

The  same  rule  does  not  generally  apply  to  the  stockholders 
of  a  corporation  which  is  managed  by  a  board  of  directors. 
WTiether  it  does  or  not  must  depend  upon  the  special  facts  of 
the  particular  case,  the  general  rule  being  that  a  stockholder 
of  such  corporation  may  purchase.      Banks  v.  Jwluh^  swpra. 

In  the  case  before  us,  there  being  no  board  of  directors, 
the  stockholders  assumed  and  preformed  the  duties  which 
ordinarily  belong  to  a  board  of  directors.  The  resolution 
passed  at  the  alleged  meeting  of  July  9,  1881,  not  only  di- 
rects the  sale  of  the  corporate  property,  but  it  appoints  the 
agent  who  is  to  make  the  sale,  fixes  the  time,  place,  terms 
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and  manner  of  sale,  and  leaves  nothing  to  the  discretion  of 
the  agent  unless  it  be  the  mode  of  giving  the  notice  of  sale. 
This  is  as  specific  as  it  could  have  been  made  by  a  board  of 
directors  and  it  is  well  settled  that  no  member  of  such  board 
could  be  the  purchaser  of  the  property  thus  directed  to  be 
sold  by  such  board.  Do  not  the  stockholders  in  this  case 
occupy  a  similar  position  ?  By  the  act  of  incorporation  a 
majority  of  the  stockholders  have  the  power  to  act  for  the. 
whole.  They  become  therefore,  the  agents  for  the  whole. 
When  they  vote  as  a  corporation  to  sell  the  cor[)orate  prop- 
erty, they  do  so  for  all  the  stockholders  and  not  tor  the 
majority  alone.  (Moore  v.  Schoppert,  22  W.  Va.  282).  Here  a 
majority  of  the  stockholders,  by  their  agent,  resolve  to  sell 
the  corporate  property  and,  if  the  assumption  of  the  appel- 
lants is  true,  they  at  the  same  time  have  determined  to  buy 
it  either  directly  or  indirectly  for  their  own  benefit.  They 
are  then  in  fact  ^oth  seller  and  purchaser.  This,  of  course, 
would  not  be  permitted  without  the  consent  and  approval 
of  every  stockholder  of  the  corporation.  It  follows,  then, 
that  it  is  immaterial,  whether  or  not,  the  appellants  intended 
by  the  resolution  of  July  9,  1881,  to  sacrifice  the  property 
in  order  that  they  might  become  the  purchasers,  or  that 
they  intend  at  a  future  meeting  to  do  so.  For,  a  purchase 
by  or  for  them  at  a  sale  ordered  by  them,  acting  in  the 
capacity  of  directors,  as  we  have  seen,  would  be  voidable 
and  would  be  set  aside  at  the  mere  pleasure  of  any  stock- 
holder. I,  therefore,  regard  it  as  wholly  unnecessary  to  de- 
termine whether  or  not  the  record  establishes  any  fraudulent 
intent  on  the  part  of  the  appellants,  because  such  intent,  if 
it  existed,  could  in  no  respect  injure  the  other  stockholders. 

In  what  has  been  said  it  is  not  intened  to  intimate  that 
any  such  fraudulent  intent  has  been  shown.  I  have  not  ex- 
amined the  proofs  on  that  (|uestion  except  in  a  very  casual 
manner  and  from  that  examination  it  does  not  appear  that 
any  actual  fraud  was  intended. 

For  the  foregoing  reasons,  I  am  of  opinion  that  the  decree 
of  August  28,  1883,  should  be  reversed  and  the  decree  of 
September  1,  1883,  be  affirmed  with  costs  to  the  appellees, 
the  plaintifls  below,  they  being  the  parties  substantially  pre- 
vailing, and  instead  of  said  decree  of  August  28,  1883,  it  is 
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ordered  that  a  decree  be  here  entered  perpetuating  the  in- 
junction with  the  modification  hereinbefore  indicated. 

Reversed  in  part — Affirmed  in  part. 


WHEELING. 

Leonard  v.  County  Court  of  Jackson  County.  1 42  isi 

Submitted  June  25,  1884.— Decided  Nov.  16, 1884. 
♦(Johnson,  P.,  absent.) 

1-  The  liability  of  a  surety  is  not  to  be  extended  by  implication  be- 
yond the  terms  of  his  contract.  To  the  extent,  and  in  the 
manner,  and  under  the  circumstances,  pointed  out  in  his  obliga- 
tion, lie  is  bound  and  no  farther.  It  is  not  sufficient  that  he  may 
sustain  no  injury  by  a  change  in  the  contract,  or  that  it  may  even 
be  for  his  benefit.  He  has  a  right  to  stand  upon  the  very  terms  of 
his  contract.  If  the  contract  has  been  alt^ed  in  the  slightest 
particular,  without  his  assent,  he  may  say,  **  Non  in  hcBc  fcedera 
venV 

2.  Commissioners  on  behalf  of  the  supervisors  of  a  county  contract 
with  a  bridge-builder  to  build  a  bridge  for  the  county,  reciting 
that  the  contractor  is  a  bridge  builder  by  trade  and  that  the  com- 
missioners know  but  little  about  bridges,  and  providing  that  the 
contractor  shall  furnish  all  the  materials  and  complete  the  bridge 
in  a  durable  and  substantial  manner  so  that  it  shall  stand  the  test 
of  time  and  flood  and  be  finished  and  delivered  for  use  on  or  be- 
fore December  1,  1868  ;  the  bridge  to  be  paid  for  in  installments, 
but  the  last  installment,  which  is  to  i)e  paid  by  certiflcates  of  in- 
debtedness out  of  the  county  levy  of  1869,  is  not  to  be  paid  until 
the  whole  work  is  completed  and  received.  For  the  faithful  per- 
formance of  this  contract  the  contractor  executed  bond  with 
securities.  Upon  the  report  of  the  commissioners  that  the  bridge 
had  been  completed  so  far  as  they  can  see  except  one  of  the  abut- 
ments which  seems  to  them  to  be  cracking  and  settling,  the 
supervisors  on  Nov.  16,  1868,  issued  certificates  for  the  last  instal- 
ment to  be  paid  out  of  the  levy  of  1869  and  delivered  them  to  the 
contractor.  Within  two  years  thereafter,  a  part  of  the  bridge 
fell  down  and  the  county  brought  an  action  at  law  on  the  bond 
against  the  sureties  therein.     They  filed  their  bill   in    equity, 

H;oaiuel  below. 
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alleging  the  foregoing  facts  and  claiming  that  the  supervisors,  by 
receiving  the  bridge  in  the  condition  it  was  and  making  the  last 
payment  as  they  did,  varied  and  changed  the  obligation  of  their 
undertaking  and  thereby  released  them  from  liability  on  their 
bond,  and  asking  a  perpetual  injuction  against  the  prosecution  of 
said  action  at  law  against  them.    Held: 

That  facts  alleged  in  the  bill  did  not  show  that  the  obligation  of 
the  plaintiffs  had  been  varied  or  changed  by  the  action  of  the 
supervisors,  and  that  they  were,  consequently  not  discharged, 
and  that  the  bill  should  be  dismissed  on  demurrer. 

Snyder,  Judge,  furnishes  the  following  statement  ot  the 
case : 

The  board  of  supervisors  of  Jackson  county,  by  orders  made 
and  entered  of  record  September  2, 1867,  and  October  7, 1867, 
appointed  R.  S.  Brown  and  others  commissioners  to  contract 
for  the  building  of  a  bridge  across  Big  Sandy  creek  near 
Ravenswood,  in  said  county,  in  the  manner  and  upon  the 
terms  and  conditions  specified  therein.  Pursuant  to  the  au- 
thority thus  vested  in  them,  the  commissioners,  on  October 
29, 1867,  made  a  contract  with  George  K.  Leonard,  by  which 
the  latter  agreed  to  build  said  bridge  according  to  the  plan 
and  specifications  therein  set  forth  ;  and  among  other  stipu- 
lations therein  contained,  are  the  following : 

"And  further,  it  is  the  express  understanding  and  agreement 
that  said  party  of  the  first  part  is  to  furnish  all  the  material 
of  whatsoever  kind,  and  to  build,  erect  and  complete  the  said 
bridge  in  all  respects  of  stone,  iron  and  wood,  in  the  best  and 
most  substantial  and  approved  workmanlike  manner  as  fully 
and  particularly  as  if  each  item  was  herein  specially  men- 
tioned and  described,  it  being  known  and  understood  that 
the  party  of  the  first  part  is  a  bridge  builder  by  trade,  and 
the  parties  of  the  second  part  know  but  little  about  bridges, 
so  the  party  of  the  first  part  is  to  build,  erect  and  complete 
in  manner  aforesaid,  the  said  bridge  in  a  substantial  and  dur- 
able manner,  so  tLatthe  same  shall  stand  the  test  of  time  and 
flood,  and  to  have  the  whole  structure  finished  and  delivered 
to  the  public  for  use  on  or  before  the  first  day  of  December, 
1868. 

"And  it  is  further  agreed  that  in  consideration  ot  the  prem- 
ises aforesaid,  the  said  parties  of  the  second  part,  for  and  on 
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behalf  of  the  said  board  ol  supervisors  of  Jackson  county ,  are 
to  cause  to  be  paid  to  the  said  party  of  the  first  part  for  the 
said  bridge  the  sum  of  one  thousand  dollars  on  the  execution 
of  these  presents,  and  the  bond  being  given  for  the  faithful 
execution  of  said  work  hereto  annexed,  and  the  residue  of 

the  money  now  being,  to-wit,  the  sum  of  % ,  on  the  15th 

day  of  December,  1867,  and  the  residue  of  $9,000,  (nine  thou- 
sand dollars)  the  whole  contract  price  to  be  paid  as  follows, 
to-wit :  $3,500  (three  thousand  five  hundred  dollars)  out  of 
the  levy  of  1868,  to  be  paid  by  certificates  of  indebtedness  to 
be  issued  by  said  board  of  supervisors  from  time  to  time  as 
the  work  progresses,  or  in  cash  if  in  the  county  treasury  ap- 
plicable thereto,  and  the  residue,  to-wit,  the  sum  of  $3,500 
(three  thousand  five  hundred  dollars)  out  of  the  county  levy 
of  1869,  which  last  payment  shall  be  by  certificate  of  indebt- 
edness drawn  by  said  board  of  supervisors,  and  to  bear  interest 
from  the  time  when  said  bridge  shall  be  completed  and  re- 
ceived. Said  work  to  be  begun  at  once  and  prosecuted 
diligently  as  the  weather  may  permit  until  completed ;  and 
said  commissioners  may  estimate  the  work  done  and  materials 
for  the  same  on  the  ground  at  the  end  of  each  month,  and 
certify  the  same  to  said  board ;  and  upon  such  certificate  the 
said  board  are  to  pay  the  installments  aforesaid,  as  the  work 
progresses  as  aforesaid,  from  time  to  time  as  aforesaid,  except 
said  last  installment  which  is  not  to  be  paid  until  the  whole 
work  is  completed  and  received  as  aforesaid." 

At  the  same  time,  to-wit,  Oct.  29,  1867,  the  said  George 
K-  Leonard  and  A.  G.  Leonard,  Thompson  Leach,  W.  B. 
Caswell  and  Alfred  Foster  as  his  sureties  executed  to  said 
commissioners  their  joint  and  several  bond  in  the  penalty  of 
110,000  with  the  following  condition  thereto: 

"The  condition  of  the  above  obligation  is  such  that  whereas, 
the  above  bound  George  K.  Leonard  did,  on  the  29th  day  of 
October,  1867,  make  and  enter  into  a  contract  with  R.  S. 
Brown,  Charles  Harpold,  John  Rawling,  Deming  Wagner 
and  Isiah  Morgan,  commissioners  acting  for  and  on  behalf  of 
said  board  of  supervisors,  whereby  the  said  Leonard  agreed 
to  build,  erect  and  complete  a  good  and  substantial  bridge, 
with  solid  stone  abutments  and  good  and  durable  super- 
structure, to  be  in  all  respects  erected,  built  and  completed 
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according  to  said  contract  in  writing  to  be  attached  to  these 
presents,  and  reference  is  here  given  thereto  for  more  tull 
particulars  of  the  way  and  manner  said  bridge  is  to  be  com- 
pleted :  Now,  if  the  said  George  K.  Leonard  shall  erect  and 
complete  the  said  bridge  at  the  place  within  the  time  and  in 
manner  prescribed  in  the  said  contract  hereunto  annexed  as 
aforesaid,  and  shall  in  all  respects  comply  with  the  said  con- 
tract on  his  part,  then  this  obligation  to  be  void,  else  to  re- 
main in  tull  torce  and  virtue." 

Subsequently,  the  commissioners  made  their  report  to  the 
board  of  supervisors  in  these  words: 

"The  undersigned  commissioners  appointed  by  the  board 
of  supervisors  of  Jackson  county,  West  Virginia,  to  contract 
for  and  superintend  the  building  of  a  bridge  over  Big  Sandy 
creek  near  Ravenswood  in  said  county,  do  hereby  certify  that 
said  contract  was  made  with  G.  K.  Leonard,  of  Parkersburg, 
and  that  he  has  built  and  completed  said  bridge  in  accord 
ance  to  the  contract  so  far  as  we  can  see  and  to  our  satisfaction, 
except  the  north  abutment,  which  seems  to  us  to  be  crack- 
ing and  settling,  and  within  the  time  specified,  but  we  do 
hereby  recommend  and  direct  that  the  president  and  clerk 
of  the  board  of  supervisors  do  issue  to  the  said  Leonard  the 
county  certificates  of  indebtedness  for  $3,500,  payable  out  of 
the  county  levey  ot  1869,  with  interest  from  date,  as  specified 
in  the  contract,  which  amount  is  the  balance  in  full  of  the 
contract  price  for  said  work,  but  we  do  not  intend  to  release 
said  contractor  from  any  warranty  expressed  or  implied,  in 
said  contract. 

"Given  under  our  hands  this  10th  day  of  November,  1868." 

On  November  16,  1868,  the  board  of  supervisors  entered 
this  report  on  their  order-book  and  made  and  entered  there- 
under this  order : 

"The  board  of  supervisors  of  Jackson  county  do  hereby 
receieve  the  Sandy  creek  bridge  near  Ravenswood  in  this 
county  from  G.  K.  Leonard,  contractors,  as  recommended 
by  the  commissioners,  and  order  that  he  receive  certificates 
of  indebtedness,  $3,500,  in  denominations  as  follows: 

(1)  one  thousand  certificate $1,000 

(4)  four  five  hundred      **        2,000 

(2)  two  two  hundred  and  twenty-five  certificates 460 
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(1)  fifty certificate, 60 

Aggregate $3,500." 

Afterward,  on  July  24,  1871,  the  supervisors  instituted  an 
action  of  covenant  in  the  circuit  court  of  Wood  county 
against  said  George  K.  Leonard  and  his  sureties  on  said  bond 
of  Oct.  29,  1867  for  an  alleged  breach  of  the  condition 
thereof  by  the  said  George  K.  Leonard.  The  declaration  in 
this  action,  after  averring  generally  the  breaches  complained 
of,  states  that  the  said  George  K.  Leonard  failed  to  build 
said  bridge  in  the  manner  and  of  the  material  specified  in 
the  said  contract  and  that  by  reason  of  such  failure,  "in  a 
very  short  time  after  the  bridge  was  put  up  both  of  the 
abutments  and  all  of  the  wing-walls  gave  way,  and  the 
whole  structure  from  these  causes  and  by  reason  of  many 
other  breaches  in  said  contract,  gave  way  and  settled  in  such  a 
manner  that  it  had  to  be  propped  up,  and  the  plaintiff  was 
put  to  great  trouble  and  expense,  to-wit,  to  the  expense  of 
$3,000  in  repairing  the  said  bridge  so  as  to  make  it  at  all 
safe  for  the  public  to  pass  over  it."  The  damages  claimed 
are  $10,000.  For  the  full  text  of  this  declaration  as  originally 
filed  see  Supn^cisors  v.  Leovard,  16  W.  Va.,472.  This  action, 
afler  sundry  proceedings  had  in  it,  was  finally  removed  to 
the  circuit  court  of  Jackson  county  where  it  is  still  pending 
and  undetermined. 

On  August  15,  1883,  the  county  court  of  Jackson,  suc- 
cessor of  the  supervisors  of  said  county,  brought  an  action 
of  debt  in  the  circuit  court  of  said  county  on  said  bond  ot 
October  29,  1869,  against  A.  G.  Leonard,  Thompson  Leach 
and  W.  B.  Caswell,  surviving  obligora  therein,  the  said  co- 
obligore,  George  K.  Leonard  and  All  red  Foster,  being  then 
dead.  The  plaintiffs  alleging  as  a  breach  ot  the  condition 
of  said  bond,  that  the  said  George  K.  Leonard,  in  his  life- 
time, failed  to  build  and  construct  said  bridge  in  the  manner 
and  of  the  materials  specified  in  said  contract  and  that  by 
reason  of  such  failure,  "in  a  very  short  time  after  the  said 
bridge  was  put  up,  to-wit,  after  the  24th  day  of  July,  1871,  to- 
wit,  on  the day  of  January,  1880,  the  wing  walls  of  the 

abutment  of  said  bridge  on  the  north  side  of  said  creek  gave 
way,  and  the  said  wing  walls  and  abutments  of  the  said  bridge, 
built,  erected  and  constructed   by  said  George  K.  Leonard, 
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on  the  north  side  of  said  creek,  fell  down,  and  the  whole 
superstructure,  from  these  and  by  reason  of  many  other 
breaches  in  said  contract,  gave  way  and  became  and  was  for 
a  long  space  of  time,  to-wit,  from  the  day  and  year  last  afore- 
said until  the  date  of  the  institution  of  this  suit,  impassable 
and  unsafe  for  the  ordinary  public  use  and  travel,  and  the 
plaintiff  was  thereby  put  to  great  trouble  and  expense,  to-wit, 
to  the  expense  of  $2,500,  in  rebuilding  the  said  abutment 
and  wing  walls  and  a  pier  for  said  bridge  on  the  north  side 
of  the  said  creek,  and  in  putting  in  braces  in  said  bridge  and 
repairing  the  floor  thereof  and  making  other  necessary  repairs 
therein  so  as  to  make  said  bridge  at  all  safe  for  the  public  to 
travel  and  pass  over  it." 

This  action  is,  also,  pending  and  undetermined  in  the  said 
court. 

On  the  first  day  of  November,  1883,  the  said  A.  6.  Leonard, 
Thompson  Leach  and  W.  B.  Caswell  exhibited  their  bill  in 
the  circuit  court  of  Jackson  county  against  the  county  court 
of  said  county  and  the  administrator  of  George  K.  Leonard 
deceased,  in  which  the  plaintiffs  after  setting  forth,  in  sub- 
stance, the  orders,  contract,  bond,  the  pending  of  the  actions 
at  law  and  the  declarations  filed  therein,  which  are  herein- 
before set  forth,  aver  that  the  said  supervisors  of  Jackson 
county  did  in  fact  receive  said  bridge  from  the  said  George 
K.  Leonard,  and  without  their  consent  did  issue  and  deliver 
to  him  certificates  for  the  total  amount  of  $3,500,  in  full  or 
the  balance  of  the  contract  price  of  the  bridge,  which  have 
been  paid  off;  and  they  insist  that  the  supervisors,  by  paying 
the  said  sum  to  said  Leonard  or  by  delivering  to  him  said 
certificates  with  full  notice  of  the  premises  and  the  condition 
of  said  bridge  without  their  consent,  did  thereby  materially 
change  the  said  contract,  which  provided  that  the  said  last 
installment  was  not  due  nor  to  be  paid  to  said  Leonard  until 
the  whole  work  of  building  said  bridge  was  completed  and 
received  by  said  supervisors,  and  the  said  supervisors  thereby 
did,  without  their  consent,  surrender  to  said  Leonard  the 
fund  which  was  to  remain  in  their  hands  for  the  completion 
of  said  bridge  it  it  was  not  completed,  and  they  did  thereby 
deprive  the  plaintiffs,  as  sureties  of  siiid  Leonard,  of  the  said 
$3,500   which  was  to  protect   and   save  them   as  well    as 
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said  supervisors  harmless  against  any  failure  or  default  of 
said  Leonard  in  building  and  completing  said  bridge  accord- 
ing to  said  contract ;  and  that  by  said  payment  in  the  manner 
and  at  the  time  aforesaid,  the  said  supervisors  changed  the 
said  contract  as  well  as  their  relation  to  the  said  Leonard 
from  that  of  debtor  to  that  of  creditor,  and  they  thereby  did 
release  and  have  discharged  the  plaintiffs,  as  sureties,  from 
all  liability  by  reason  of  the  obligation  of  said  bond.  The 
plaintifis,  thereupon,  pray  that  said  county  court  may  be  per- 
petually enjoined  from  prosecuting  said  actions  at  law  or 
any  others  against  them  as  sureties  upon  said  bond,  &c. 

The  injunction,  as  prayed  for,  was  granted  September  21, 
1883,  the  defendant,  the  county  court,  appeared  and  denmrred 
to  and  answered  the  bill,  and  gave  notice  of  a  motion  to  dis- 
solve the  injunction.  The  said  answer  does  not  deny  the 
material  averments  of  the  bill,  but  does  deny  the  legal  con- 
elusions  asserted  by  the  plaintiffs,  or  that  said  defendant  has 
done  anything  to  change  the  liability  of,  or  to  release,  the 
plaintifts  in  any  manner  or  respect. 

There  was  a  general  replication  to  the  answer,  and  the 
cause  having  been  set  for  hearing,  the  court,  on  November 
9,  1883,  entered  a  decree  sustaining  the  defendant's  motion 
to  dissolve  the  injunction  and  without  passing,  in  terms,  up- 
on the  demurrer,  dissolved  the  injunction  and  dismissed  the 
bill  with  costs.  From  this  decree  the  plaintifts  have  obtained 
the  appeal  to  this  Court. 

J.  A.  Hutchinson^  for  appellant. 
R.  S.  ^  C.  L.  Brawny  for  appellee. 

Snyder,  Judge  : 

The  counsel  lor  the  appellants,  to  sustain  this  appeal,  has 
referred  to  and  relies  upon  the  following  legal  propositions: 

The  contract  of  suretyship  imports  entire  good  faith  and 
confidence  between  the  parties  in  regard  to  the  whole  trans- 
action. The  creditor  is  bound  to  observe  good  faith  with  the 
surety.  He  must  withhold  nothing,  conceal  nothing,  release 
nothing  which  may  possibly  benefit  the  surety.  If  any  stip- 
ulations, therefore,  are  made  between  the  creditor  and  the 
debtor,  which  are  not  communicated  to  the  surety,  and  are 
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inconsistent  with  the  terms  ot  his  contract  or  are  prejudicial 
to  his  interests  therein,  they  will  operate  as  a  virtual  discharge 
of  the  surety  from  tlie  obiigation  of  the  contract.  1  Story's 
Kq.  Jur.  §  324. 

If  a  creditor  does  any  act  injurious  to  the  surety,  or  incon- 
sistent with  his  rights,  or  if  he  omits  to  do  any  act,  when  re- 
quired by  the  surety,  which  his  duty  enjoins  him  to  do,  and 
the  omission  proves  injurious  to  the  surety,  in  all  such  cases 
the  latter  will  be  discharged,  and  he  may  set  up  such  contract 
as  a  defense  to  any  suit  brought  against  him,  if  not  at  law, 
at  all  events  in  equity.     Id,  §  325. 

The  liability  of  a  surety  is  not  to  be  extended  by  implica- 
tion, beyond  the  terms  of  his  contract.  To  the  extent,  and 
in  the  manner,  and  under  the  circumstances  pointed  out  in 
his  obligation,  he  is  bound,  and  no  farther.  It  is  not  sufficient 
that  he  may  sustain  no  injury  by  a  change  in  the  contract,  or 
that  it  may  even  be  for  his  benefit.  lie  has  a  right  to  stand 
upon  the  very  terms  of  his  contract.  If  the  contract  has  been 
altered  in  the  slightest  particular  without  his  assent,  he  may 
say,  "  Non  in  ha:c  fa^d^^a  vciii,"  Miller  v.  Stuart,  9  Wheat 
680 ;  Bonar  v.  Macdonald,  1  Eng.  L.  &  Ch.  1 ;  Holme  v. 
Brimskill,  28  Eng.  Hep.  401. 

A  surety  is  discharged  by  any  dealing  by  the  creditor 
with  the  principal  which  amounts  to  a  departure  from  the 
terms  and  conditions  of  the  contract.  Thus,  when  the  con- 
tract is  for  a  work  or  improvement  to  be  paid  for  by  install- 
ments, if  the  principal  is  paid  faster  than  the  contact  pro- 
vides, the  surety  will  be  discharged.  Mayhew  v.  Boyd,  5  Md. 
102 ;   Gcnend  S.  Nar.  Ok  v.  Bolt,  95  Eng.  Com.  L.  550. 

These  general  principles  of  equity  are  not  only  based  upon 
reason  and  justice,  butthey  are  fully  sustained  bytheEnglish 
and  American  adjudications  on  the  subject.  It  is  not  in- 
tended by  anything  that  may  be  said  or  determined  in  this 
cause  to  question  or  qualify  these  fundamental  equity  rules. 

All  the  material  facts  in  this  cause  being  matters  of  record 
and  fully  set  out  in  the  bill  and  the  answer  being  simply  a 
denial  of  the  legal  conclusions  drawn  by  the  bill  from  those 
facts,  it  seems  to  me,  that  a  decision  ot  the  questions  pre- 
sented by  the  demurrer  to  the  bill  will  dispose  of  the  cause. 

In  view  of  the  averments  of  the  bill,  the  counsel  for  the 
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appellants  claims,  that  the  supervisors,  being  aware  of  the 
condition  ol  the  bridge  at  the  time  they  received  it  from 
George  K.  Leonard,  the  contractor,  and  seeing  that  it  was 
defective  and  the  north  abutment  "seemed  to  be  cracking 
and  settling,"  by  receiving  the  bridge  in  that  condition  and 
then  paying  the  last  installment  of  the  contract  price  for  the 
bridge,  thereby  changed  the  contract  and  released  the  ai)pel- 
lants  as  the  sureties  of  said  contractor.  This  position 
assumes  that  the  supervisors  received  the  bridge  from  the 
contractor  and  paid  liim  the  last  instalment  for  its  construc- 
tion before  the  bridge  was  completed  according  to  the  terms 
of  the  contract  and,  consequently,  before  said  instalment  had 
become  due.  The  question  thus  presented,  then  is  rather 
one  of  fact  than  of  law.  The  im[)ortant  enquiry  is,  did  the 
supervisors  receive  the  bridge  and  pay  said  last  instalment 
before  the  time  contemplated  by  the  contract?  The  answer 
to  this  enquiry  must  be  drawn  from  the  true  interpretation  of 
the  contract  and  the  conseipient  action  of  the  supervisors  in 
reference  thereto. 

By  the  contract  the  contractor  bound  himself  to  furnish 
all  the  materials  and  build  and  com[>lete  "the  bridge  in  a 
substantial  and  durable  manner,  so  that  the  same  shall  stand 
the  test  of  time  and  flood,  and  to  have  the  whole  structure 
finished  and  delivered  to  the  public  for  use  on  or  before  the  first 
day  of  December,  18G8."  It  was  also  expressly  stated  in 
the  contract  that  the  contractor  was  "a  bridge  builder  by 
trade"  and  that  the  commissioners  "knew  but  little  about 
bridges."  This  stipulation  was  a  material  representation  and 
was  manifestly  intended  by  the  parties  to  operate  as  a 
guaranty  on  the  part  of  the  contractor  that  he  would  build  a 
bridge  of  the  character  described  and  deliver  it  to  the  public 
and  that  the  commissioners  having  but  little  knowledge  of 
bridges,  their  judgment  was  not  to  be  relied  on  by  the  con- 
tractor, but  that  he  being  a  bridge  builder  by  trade  was  to 
guarantee  his  work  and  complete  and  deliver  it  on  or  before 
the  time  designated.  The  plain  meaning  and  efl:ect  of  this 
provision  is  that  the  contractor  and  not  the  commissioners 
was  to  be  the  judge  of  the  character  of  the  bridge  and  to 
decide  when  it  was  completed  according  to  the  terms  of  the 
contract  and  he  was  then  to  deliver  it  to  the  public  for  use. 
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There  is  not  a  word  in  the  contract  that  the  commissioners 
or  the  supervisors  were  to  be  the  judges  of  the  sufficiency  of 
the  bridge  or  that  they  had  any  legal  right  to  refuse  to  re- 
ceive it  when  delivered  to  them  by  the  contractor.  They 
did  not  reserve  to  themselves  the  right  to  decide  when  the 
bridge  should  be  regarded  by  them  as  completed.  They  ex- 
pressly stated  that  they  knew  but  little  about  such  matters 
and  must  necessarily  have  relied  wholh-  upon  the  good  faith 
and  judgment  of  the  contractor  to  complete  and  deliver  the 
bridge,  and  in  the  event  he  should  fail  to  do  so  or  de- 
ceive them,  then  he  and  his  sureties  were  to  be  liable  on 
their  bond.  It  would  have  been  rather  singular  for  the  commis- 
sioners to  have  contended,  in  the  face  of  the  contract  in  which 
they  had  said  that  they  were  ignorant  and  that  the  contractor 
was  an  expert  in  such  matters,  that  the  bridge  was  not  com- 
pleted when  the  contractor  decided  and  insisted  that  it  was 
completed  according  to  the  contract.  By  the  very  terms  of 
the  contract  they  admitted  that  their  judgment  was  of  no 
value  while  that  of  the  contractor  was  of  the  highest  value. 
It  is  not  at  all  remarkable,  then,  that  when  the  contractor 
informed  them  that  the  bridge  was  completed  and  delivered 
it  to  them  as  completed,  they  should  have  accjuiesced 
in  his  decision  even  though  the  north  al)utment  ^Kscemed 
to  them  to  be  cracking  and  settling"  and  that  they, 
taking  the  judgment  of  the  contractor  in  preference  to- 
their  own,  should  have  recommanded  the  issuing  of  the  cer- 
tificates for  the  last  payment  on  the  bridge  to  be  made  "pay- 
able out  of  the  county  levy  of  1869  as  specified  in  the  con- 
tract." And  to  show  more  fully  that  such  was  the  fact  and 
the  construction  given  by  them  and  the  contractor  to  the 
contract  they  further  expressly  state  in  their  report  that  they 
"do  not  intend  to  release  said  contractor  from  any  warranty, 
expressed  or  implied,  in  said  contract."  Of  course,  if  this 
reservation  had  not  been  implied  in  the  contract  itself,  the 
insertion  of  it  in  this  report  would  not  bind  the  appellants, 
but  inasmuch  as  it  is  justified  by  a  reasonable  construction 
of  the  contract,  the  appellants  are  bound  by  it  as  a  part  of 
the  agreement  entered  into  by  them  as  the  sureties  of  the 
contractor.  I  do  not,  therefore,  think  there  was  any  varia- 
tions or  change  of  the  obligation  of  the  appellants  by  reason 
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of  the  acceptance  of  the  bridge  by  the  supervisors  under  the 
circumstances  and  in  the  manner  they  did,  and  that  the 
appellants  are  not  on  that  account  discharged  from  the  lia- 
bility. 

The  next  question  is  did  the  supervisors  anticipate  the 
paj-ment  of  the  last  installment  of  the  price  of  the  bridge? 
The  contract,  after  fixing  the  time  for  the  payment  of  the 
first  $2,000  provides,  that  "the  residue  of  $9,000,  the  whole 
contract  price,  shall  be  paid  as  follows,  to-wit:  $3,500  out 
of  the  levy  of  1868,  to  be  paid  by  certificates  of  indebtedness 
to  be  issued  by  said  board  of  supervisors  from  time  to  time 
as  the  work  progresses,  or  in  cash  ii  in  the  county  treasury 
applicable  thereto,  and  the  residue,  to-wit,  the  sum  of  $8,500 
out  of  the  county  levy  of  1869,  which  last  payment  shall  be 
by  certificates  of  indebtedness  drawn  by  said  board  of 
supervisors,  and  to  bear  interest  from  the  time  when  said 
bridge  shall  be  completed  and  received."  After  stating  that 
said  board  shall,  upon  the  estimates  of  the  commissioners  pay 
the  installments  aforesaid  as  the  work  progresses,  the  contract 
concludes,  "except  said  last  installment  which  is  not  to  be  paid 
until  the  whole  work  is  completed  and  received  as  aforesaid." 

By  their  report  dated  November  10,  1868,  the  commis- 
sioners recommended  and  directed  the  president  and  clerk  of 
the  board  of  supervisors  to  issue  to  the  contractor  "  the 
county  certificates  of  indebtedness  for  $3,500,  payable  out  of 
the  count}'  leey  of  1869,  with  interest  from  date  as  s^pecijied 
in  the  contract.'^  In  accordance  with  this  recommendation 
the  board  of  Supervisors  ordered  that  that  the  contractor 
"  receive  certificates  of  indebtedness  for  $3,500,  in  denomi- 
nations as  follows,"  then  the  number  and  amounts  of  the 
certificates,  aggregating  $3,500,  are  given.  This  order  is 
dated  November  16,  1868. 

There  is  no  averment  in  the  bill  when  these  certificates 
were  issued,  but  assuming  that  they  were  in  fact  issued  on 
the  day  the  order  for  their  issuance  was  made,  it  does  not 
appear  that  they  were  issued  before  the  time  the  contract 
provided  that  they  should  be  issued.  It  is  not  pretended 
that  they  were  made  payable  otherwise  than  out  of  the  levy 
of  1869,  and  the  contract  provided  that  the  bridge  should  be 
completed  on  or  before  December  1,  1868,  and  that  the  last 
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installment  should  "not  be  paid  until  the  whole  work  is 
completed  and  received."  There  is  no  averment  when  these 
certificates  were  paid,  and  as  they  were  payable  out  of  the  levy 
of  1869,  the  legal  presumption  is  that  that  they  were  not  paid 
until  the  latter  part  of  the  year  1869.  The  bridge  having 
been,  in  fact,  as  we  have  seen,  proi)crly  received  on  the  16th 
day  of  November,  1868,  the  last  installment  could  have  been 
paid  on  that  day  without  any  variation  of  the  contract,  be- 
cause it  did  not  proliibit  such  payment  after  the  bridge  had 
been  completed  and  received.  It,  therefore,  seems  to  me, 
clear  that  there  was  no  variation  or  change  in  the  contract 
by  the  supervisors  or  the  commissioners,  either  in  accepting 
the  bridge  in  the  manner  and  at  the  time  they  did,  or  in 
making  the  order  for  the  issuing  of  the  county  certificates 
for  the  last  payment  on  the  bridge  at  the  time  they  did  so. 
From  this  conclusion,  it  necessarily  follows  that  the  allega- 
tions of  the  bill  show  no  ground  for  the  discharge  of  the  ap- 
pellants from  liability,  and  that  the  demurrer  thereto  should 
have  been  sustained. 

For  the  reasons  aforesaid,  I  am  of  opinion  that  the  decree 
of  the  circuit  court  should  be  affirmed. 

Affirmed. 


WHEELING. 
Peterson  v   Ankrom. 

Submitted  Sept.  10,  1884.— Decided  Nov,  15,  1884. 

1.  In  1802,  the  county  court  of  Ohio  county  made  this  order :  "  Deed 
from  James  Caldwell  to  John  Young  was  proven  in  court  to  be  the 
act  and  deed  of  said  James  Caldwell,  who  hath  acknowledged 
the  same  in  the  presence  of  Samuel  Wharton  and  William 
Adcock,  justices  of  the  court  of  common  pleas,  and  ordered  to  be 
recorded  in  perpettiam  rei  menioriam."  The  said  deed  was 
thereupon  recorded  in  said  county  by  the  clerk  who  omitted  to 
record  said  order,  but  added  to  said  record  the  following  certifi- 
cate :  '*  A  copy  from  the  original  which  was  proven  in  court  at 
January  term,  1802,  by  a  certificate  from  under  the  hand  and  seal 
of  office  of  Mathew  Clarkson,  mayor  of  the  city  of  Philadelphia, 
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and  ordered  to  be  recorded  "  He  also  recorded  with  the  deed  a 
certificate  of  said  Wharton  and  Adcock,  that  the  deed  had  been 
acknowledged  before  them  in  Philadelphia,  but  no  certificate  of 
Clarkson,  mayor,  &c.    Held  : 

The  said  deed  was  a  recorded  instrument  and  a  copy  therefrom 
admissable  in  evidenoe  in  this  State,    (p.  59.) 

2.  An  afladavit,  made  in  the  city  of  Philadelphia  in  1834  to  the  effect 
that  affiant  was  well  acquainted  with  a  deceased  person  and  his 
family,  wi\s  offered  in  evidence  in  an  action  in  this  State  in  1882, 
to  prove  that  such  deceased  person  died  intestate  and  left  but  one 
child.  In  the  absence  of  any  proof  showing  that  the  person  who 
made  said  affidavit  was  dead,  and  that  there  were  no  persons 
living  whose  testimony  could  be  obtained  to  prove  the  facts  stated 
in  the  affidavit,  the  court  did  not  err  in  refusing  to  admit  the 
affidavit  as  evidence,    (p.  61.) 

The  opinion  of  the  Court  contains  a  statement  of  the  case. 

Ewhuj^  Mfilvin  tj'  Bilcy^  lor  plaintift  in  error. 

W.  L  Boreman,  for  defendant  in  error. 

Snyder,  Judge  : 

Writ  of  error  to  a  judgment  of  the  circuit  court  of  Tyler 
county,  rendered  in  an  action  of  ejectment  hrought  in  July, 
1868,  by  Sarah  G.  Peterson  against  Arthur  Ankrom  and 
others  to  recover  the  possession  of  a  tract  of  1,000  acres  of 
land  lying  on  the  waters  of  Point  Pleasant  creek,  in  said 
county.  A  trial  was  had  before  a  jury  in  August,  1882,  and 
a  verdict  found  and  j  udgment  given  for  the  defendant.  Upon 
the  trial  the  plaintift',  afler  having  read  in  evidence  a  copy 
of  the  grant  for  said  land  from  the  Commonwealth  of  Vir- 
ginia to  James  Caldwell,  dated  October  25,  1774,  oftered  in 
evidence  to  the  jury  a  certified  copy  from  the  records  of  deeds 
of  Ohio  county,  of  what  purports  to  be  a  deed,  dated  January 
12,  1785,  for  same  land  from  said  Caldwell  to  John  Young, 
with  the  following  certificates  thereon : 

"  The  15th  day  of  January,  1785,  before  us,  the  subscribers, 
two  of  the  justices  of  the  court  of  common  pleas  of  and  for 
the  city  and  county  of  Philadelphia,  came  the  above  named 
James  Caldwell,  in  due  form  of  law,  acknowledged  the  above 
written  indenture  to  be  his  act  and  deed,  and  desired  the  same 
may  be  recorded  as  such  according  to  the  laws  of  Virginia. 
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"  Witness  our  hands  and  seals  the  day  and  year  aforesaid. 

"  Samuel  Warton.     [Seal.] 
"  Will  Adcock.         [Seal.] 

"  Pennsylvania,  ss. : 
"  The  Supreme  Executive  Council  of  the  Commonwealth  of 

Pennsylvania  :  * 

"  To  all  to  whom  these  presents  shall  come^  greeting  : 

"  Knew  ye,  that  William  Adcock  and  Samuel  Warton, 
Esquires,  whose  names  are  subscribed  to  the  instrument  of 
writing  hereto  annexed,  were  at  the  time  of  subscribing  the 
same,  justices  of  the  court  of  common  pleas,  in  the  county 
of  Philadelphia,  in  the  said  Commonwealth,  duly  appointed 
and  commissioned,  and  full  faith  and  credit  is  and  ought  to 
be  given  to  them  as  such. 

"  Given  in  council  under  the  hand  of  Ilis  Excellency, 
Benjamin  Franklin,  Esquire,  president,  and  the  seal  of  the 
State  at  Philadelphia,  this  twenty-seventh  day  of  January  in 
the  year  of  our  Lord,  one  thousand  seven  hundre<l  and 
eighty-six. 

"Attest:  B.  Franklin,  PremUnt, 

**  James  Trumble, 
"  For  John  Armstrong^  Jr.,  Serretarg.'' 

"  Recorded  in  the  office  for  recording  of  deeds  for  the  city 
and  county,  &c.,  of  Philadelphia,  in  deed  book  No.  43,  p.  310. 

"  Witness  my  hand  and  seal  of  office  the  10th  day  of 
March,  1795. 

"  Mathew  Irwin,  lieconlcr,     [Seal.] 

"  A  copy  from  the  original  which  was  proven  in  court  at 
the  January  term,  1802,  by  a  certificate  from  under  the  hand 
and  seal  of  office  of  Mathew  Clarkson,  mayor  ot  the  city  of 
Philadelphia,  and  ordered  to  be  recorded. 

Teste :  Moses  Chapline,  C.  O.  C." 

The  plaintiff*  also  offered  in  evidence  with  said  copy  and 
certificates  a  certified  copy  of  the  following  order  from  the 
records  of  the  county  court  of  Ohio  county  : 

"  At  a  court  held  for  Ohio  county,  on  Mondy,  the  4th  day 
of  January,  1802,  present,  Archibald  Woods,  John  McCol- 
loch,  George  Knox  and  John  Bukey,  gentlemen  : 

"  On  page  82  of  order  book  No.  8  of  said  court,  appears 
this  record :  Deed  from  James  Caldwell  to  John  Young  was 
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proven  in  court  to  be  the  act  and  deefl  of  said  James,  who 
hath  acknowledged  the  same  in  the  presence  of  Samuel 
Warton  and  William  Adcock,  justices  of  the  court  of  common 
pleas,  and  ordered  to  be  recorded  in  perpetuam  ret  memoriamy 

The  copy  of  said  deed,  on  objection  by  the  defendants,  Avas 
excluded  by  the  court  from  the  jury;  and  this  action  of  the 
court  presents  the  first  question  raised  in  this  Court  by  the 
plaintiff  in  error. 

There  is  no  question  that  the  land  conveyed  by  said  deed 
was  at  the  date  of  the  deed  in  Ohio  county,  but  by  the  sub- 
sequent formation  ot  new  counties  it  was  cut  off  and  now  lies 
in  Tyler  county ;  consequently,  Ohio  was  the  proper  county 
for  its  recordation.  The  only  question  then  to  be  de- 
termined is,  was  the  deed  so  recorded  in  that  county  as  to 
make  a  copy  therefrom  evidence  in  this  action? 

A  deed  admitted  to  record  by  the  county  court  of  Ifar- 
rison,  in  1804,  on  the  certificate  of  two  justices  "in  and  for 
the  city  and  county  of  Philadelphia,"  certified  by  a  pro- 
thonotory  of  the  court  of  common  pleas  of  said  county,  was 
held  by  the  court  to  be  properly  recorded  in  Harrison  county 
and  a  copy  therefrom  admitted  in  evidence  in  the  case  of 
Campbell  V.  Hughes,  12  W.  Va,  183,  194.  The  Court  in  that 
case  held  that,  under  the  provisions  of  chapter  16  ot  the  Acts 
of  1776,  a  deed  acknowledged  in  Philadelphia  before  two 
justices  and  properly  certified,  might  be  legally  recorded  in 
this  State  on  such  acknowledgement  and  certificates.  I 
think  this  was  a  mistaken  view  of  the  statute.  In  the  first 
place,  it  provides  that,  deeds  made  by  persons  residing  out- 
side of  this  State,  for  the  conveyance  of  lands  in  this  State 
shall  be  acknowledged  or  proven  "before  the  mayor  or  other 
chief  magistrates  of  the  city,  town  or  corporation,  wherein 
or  near  to  which"  they  shall  reside;  and  then  it  further  pro- 
vides that,  "where  the  parties  making  such  deeds  shall  reside 
in  any  of  the  States  of  America,  and  there  shall  happen  to 
be  no  city,  town  or  corporation,  within  the  county  wherein 
they  shall  dwell,"  the  deed  may  be  acknowledged  or  proven 
before  two  justices  ot  the  county,  &c.    9  Hen.  Stat.  207. 

This  language,  it  seems  to  me,  does  not  authorize  the 
acknowledgment  of  a  deed  before  two  justices,  unless  and 
except  in  counties  in  which  there  is  no  city,  town  or  corpora- 
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tion  ;  aiid  as  it  appeared  on  the  tace  of  the  certificates,  and 
was  judicially  known  to  the  court,  that  there  was  such  city  in 
the  county  of  Philadelphia,  the  acknowledgment  belore 
justices  in  that  case  was  not  sufficient  to  authorized  the  deed 
to  be  admitted  to  record  in  this  State  so  that  a  copy  there- 
from could  be  received  in  evidence. 

But  in  my  view  ot  the  case  at  bar,  it  is  not  necessary  to 
approve  or  disapprove  the  ruling  in  that  case,  nor  is  it  neces- 
sary to  consider  any  of  the  certificates  endorsed  on  the  deed 
now  in  question  except  that  signed  by  Moses  Chaplinc  and 
the  order  of  the  county  court  ot  Ohio  county  made  January 
4,  1802. 

The  certificate  of  said  Chapline  entered  on  the  deed  book 
under  said  deed,  if  it  answered  no  other  purpose,  was 
sufficient  to  direct  attention  to  the  records  of  the  county 
court  of  Ohio  county  at  the  January  term  of  1802;  for  it 
expressly  states  the  deed  "was  proven  in  court"  at  that  term. 
This  entry  on  the  deed  book,  being  thus  sufficient  to  direct 
any  one  examining  the  deed  as  recorded  to  the  records  of 
the  county  court,  would  give  the  said  order  the  same  effect 
as  it  it  had  also  been  recorded  with  the  deed;  because  the 
record  is  notice  not  only  of  every  fact  there  disclosed,  but  of 
every  fact  of  which  it  gives  sufficient  notice  to  put  the  person 
examining  it  on  the  enquiry  of  and  which  if  diligently  pursued 
will  give  the  notice. 

Treating  said  order  as  a  part  of  the  record  and  as  the 
evidence  on  which  the  clerk  admitted  the  deed  to  record, 
does  it  show  that  the  deed  was  a  recordable  instrument? 
For,  if  it  was,  then,  as  we  have  seen,  it  was  properly  recorded 
and  the  copy  offered  in  evidence  should  have  been  admitted. 

The  order  says :  "  Deed  from  James  Caldwell  to  John 
Young  was  proven  in  court  to  be  the  act  and  deed  of  said 
James.''  The  reference  here  is  necessarily  to  the  original  2i\\A 
not  a  copj'  of  the  deed,  and  if  the  order  had  ended  here  there 
could  be  no  doubt  or  question  that  the  original  deed  had  been 
proved  in  the  county  court  of  Ohio  county  to  be  the  act  and 
deed  of  the  said  James  Caldwell.  The  words  which  follow 
do  not,  in  my  judgment,  qualify  or  restrict  the  former  part  of 
the  order.  It  is  certain  that  they  do  not  necessarily  do  so. 
They  may  have  been  added  simply  to  identify  the  deed  as 
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the  one  proveo  ;  that  is,  to  show  that  the  deed  proven  was 
the  same  that  had  been  acknowledged  by  the  said  James  '*in 
the  presence  of  Samuel  Wharton,"  Ac. 

Even  admitting  that  the  order  is  capable  ot  the  two  inter- 
pretations— the  one  that  the  words  following  "  James,"  were 
intended  to  show  how  and  in  what  manner  the  deed  was 
proven,  and  the  other  that  said  words  were  added  simply  to 
identify  and  describe  the  deed  which  had  been  proven — the 
court  would  in  such  ease,  either  interpretation  being  equally 
admissable,  resolve  in  favor  of  that  which  would  give  validity 
to  the  order.  It  is  not  to  be  presumed  that  a  court  would  do 
either  a  vain  or  an  unauthorized  thing.  The  presumption  is 
exactly  the  reverse;  and  consequently,  when  an  act  of  a 
CTiurt  is  equally  susceptible  ot  two  constructions,  one  of  which 
renders  it  nugatory  and  the  other  gives  it  validity  and  eftect, 
the  latter  will  always  be  regarded  as  the  true  construction. 
For  these  reasons  I  think  the  trial-court  erred  in  excluding 
the  copy  of  said  deed  from  the  jury. 

The  next  error  assigned  is,  tliat  the  court  refused  to  admit 

in  evidence  the  affidavits  of  David  Lewis  and  John  Miller, 

made  and  sworn  to  in  Philadelphia,  June  23,  1834.     Before 

oflering  the  affidavits  the  plaintiff  read  to  the  jury  a  deed, 

dated  August  7,  1794,  from  John  Young  to  John  Phillips 

for  the  land  described  in  the  declaration,  and  proved  by  W. 

F.  Peterson,  a  son  of  plaintiff's  devisor,  that  said  affidavits 

were  found  among  his  father's  papers  at  his  death,  and  that 

he  had  known  them  to  be  in  his  father's  possession  more 

than  thirty  yerrs.     The  affidavits  state  and  affiants  depose 

"  that  they  were  intimately  acquainted  with  John  Phillips, 

late  of  said  city,  (Philadelphia,)  and  his  family,  and  that  he 

departed  this  life  intestate,  leaving  a  widow  since  deceased, 

aiid  issue  only  one  child,  namely  William  Phillips,  now  of 

said  city,  his  sole  heir-at-law." 

Pedigree,  of  necessity  and  from  the  nature  of  things,  is 
open  to  proof  by  heresay,  in  respect  to  all  family  incidents  as 
to  which  no  living  witness  can  be  found.  If  what  has  been 
handed  down  in  families  cannot  be  in  this  way  proved,  pedi- 
gree could  not  in  most  cases  be  proved  at  all.  1  Whart. 
Ev.  §  201.  Pedigree,  in  the  sense  used  with  respect  to  this 
kind  of  evidence,  includes  not  merely  the  relationship  of  a 
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family,  but  the  dates  of  births,  deaths  and  marriages  of  its 
members,  where  the  object  of  such  evidence  is  to  trace  rela- 
tionship. IcL  §  208.  Facts  of  this  character  may  be  proved 
by  general  reputation  in  the  family  by  the  testimony  of  wit- 
nesses whose  knowledge  of  that  repute  and  of  the  conduct  of 
members  toward  each  other,  is  that  which  usually  exists 
among  intimate  acquaintances.  Eaton  v.  Tallmadge,  24  Wis. 
222.  "Oral  declarations  are  equally  primary  as  family  records 
or  other  documents  of  the  nature  of  hearsay,  but  the  compe- 
tency of  each  depends  not,  indeed,  on  entire  absence  of  more 
satisfactory  evidence,  but  on  the  death  of  the  declarant ;  and 
it  he  is  alive  and  present  or  within  reach  ot  process,  the  dec- 
laration, whether  oral  or  written,  is  incompetent.  Abb.  Tv. 
Ev.  ch.  5,  §  42,  p.  96 ;  Lic/(/eit  v.  Boyd,  3  Wend.  376. 

The  relaxation  of  the  general  rules  of  evidence  in  eases  of 
pedigree  refers  to  the  nature  of  the  evidence.  Reputation, 
hearsay  and  family  records  are  admissable  from  necessity  ; 
but  the  proof  of  these  by  other  tlian  legal  evidence  is  not 
required  by  necessity.  They  must  be  proved,  as  all  other 
facts  are  proved.  It  is  stated  in  Keller  v.  Nuiz,  5  Serg.  &  R. 
251,  that,  "  ex  parte  affidavits  proved  to  have  been  made  are 
stronger  evidence  than  what  one  man  heard  from  another ; 
but  where  the  witness  is  living,  and  within  the  process  of  the 
court,  the  matter  to  be  proved  by  him  must  be  proved  as  all 
other  facts  are."  In  that  case  the  court  waived  the  decision 
of  the  question  whether  ex  parte  affidavits  taken  beyond  the 
sea,  or  in  any  of  the  United  States,  could  be  received  as  evi- 
dence of  pedigree,  the  witnesses  being  alive.  Winder  v.  Little, 
1.  Yeates  152. 

In  the  case  before  us  it  is  not  shown  that  the  persons  who 
made  the  affidavits  offered  in  evidence  are  dead,  or  that  they 
were,  at  the  time  of  the  trial,  beyond  the  process  of  the  court. 
It  is  true  the  affidavits  were  made  in  Philadelphia  in  1834, 
and  that  the  affiants  then  resided  there,  and  it  is  insisted 
these /facts  make  the  affidavits  evidence,  because  from  the 
great  lapse  of  time  the  court  should  presume  the  death  of  the 
affiants.     Colvert  v.  Milstead,  5  Leigh,  88,  96. 

It  must  be  remembered  that  the  admission  of  irregular  or 
hearsay  evidence  in  cases  of  this  kind  is  founded  on  necessity, 
and  in  order  to  make  it  admissable,  the  necessity  should  be 
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shown.  Even  it  the  persons  who  made  these  affidavits  are 
presumed  to  be  now  dead,  the  presumption  could  not  be  ex- 
tended to  all  persons  having  knowledge  of  the  same  facts.  It 
is  almost  certain  that  many  persons  now  living  can  be  found 
who  arc  fully  cognizant  of  the  facts  set  forth  in  these  affida- 
vits. The  depositions  of  such  persons  can  be  taken  and  that 
would  be  better  evidence  than  these  affidavits.  I  do  not, 
therefore,  feel  called  upon  to  decide  whether  or  not  these  affida- 
vits could  be  admitted  if  it  had  been  shown  that  there  were 
no  persons  now  living  whose  evidence  could  be  obtained  to 
prove  the  facts  stated  in  these  affidavits.  In  the  absence  of 
any  proof  on  the  subject,  I  think,  the  presumption  is  that 
such  persons  are  living  and  their  evidence  obtainable;  and, 
consequently,  the  said  affidavits  are  not  such  evidence  as  the 
law  requires,  under  the  particular  facts,  even  in  cases  of  this 
kind,  and  that  the  court  did  not  err  in  rejecting  them. 

After  the  plaintiff  had  read  to  the  jury  the  will  of  William 
Phillips,  probated  in  1845,  in  which  the  testator  authorized 
his  executors  to  sell  and  convey  his  lands  including  his  title 
to  the  land  in  controversy  and  a  deed  from  said  executors  to 
W.  F.  Peterson  for  said  land,  dated  October  14,  1863,  and  also 
the  will  of  said  Peterson,  probated  in  1866,  devising  all  his 
real  estate  to  the  plaintiff,  she,  as  the  bill  of  exceptions  states, 
"offered  to  prove  occupancy  for  more  than  ten  years  before 
the  bringing  of  this  suit  of  a  part  of  the  1,000  acres  claimed 
by  the  plaintiff,  but  not  of  any  part  of  the  1,000  acres  involved 
in  this  issue  of  the  present  suit;  on  objection  by  defendants 
this  ofler  was  rejected  and  the  plaintiff  excepted." 

It  is  very  probable  this  ruling  of  the  court  was  erroneous, 
but  the  exception  is  so  indefinite  and  apparently  contradic- 
tory that  it  is  impossible  to  determine  its  true  character  and 
effect.  It  is  certain  that,  if  the  plaintiff  had  been  in  the 
actual  posession  of  any  part  of  the  land  described  in  her 
declaration  for  more  than  ten  years  under  a  color  or  claim  of  title 
adverse  to  that  of  the  defendants,  she  was  entitled  to  prove  the 
fact,  although  the  defendants  may  have  disclaimed  title  to 
such  part  and  set  up  no  claim  to  it,  unless  the  defendants 
had  the  better  title  and  were  also  in  the  actual  possession  of 
some  part  of  their  tract  which  covered  the  land  in  contro- 
versy.    Gore  V.  Fawpel^  24  W.  Va;  238  Taylor  v.  BumsideSy  1 
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Grat.  165.  As  the  case  must  be  remanded  to  the  circuit 
court  for  a  new  trial,  I  consider  it  unnecessary  to  say  more 
on  this  point,  or  on  the  propriety  of  the  action  of  the  court 
in  excluding  from  the  jury,  on  the  motion  of  the  defendants, 
all  the  evidence  adduced  by  the  plaintiff  in  support  of  Iht 
claim  to  the  land  in  controversy. 

For  the  error  hereinbefore  pointed  out  I  am  of  opinion 
that  the  judgment  of  the  circuit  court  should  be  reversed, 
the  verdict  ot  the  jury  set  Jiside  and  a  new  trial  awarded. 

Reversed.     Remanded. 


WHEELING. 


Sterling  Organ  Co.  r.  IFouse. 

SubmittedJune  6,  1884— Decided  November  15,  1884. 

A.,  a  manufacturer  of  organs,  enters  into  an  agreement  with  B., 
whereby  B.  is  to  engage  in  the  busineHs  of  Belling  organs  manufac- 
tured by  A.  and  is  to  introduce  them  into  use  in  a  given  territory, 
and  A.  is  to  furnish  him,  whenever  he  may  need  organs  for 
i*e-8ale  in  this  territory,  witli  all  the  organs  he  may  need  for 
this  purpose,  selling  them  tohim  at  reasonable  nites,  this  arrange- 
ment to  continue  so  long  as  either  party  choose  and  till  the  party 
desiring  to  put  an  end  to  this  arningement  shall  give  to 
the  other  reasonable  notice  of  his  purpose  of  terminating 
such  ^arrangement.  A.,  the  manufacturer,  violates  this  agree- 
ment by  refusing  to  furnish  B.  with  organs  that  he  needed 
for  re-sale  in  this  territory,  without  having  first  given  to  B. 
reasonable  notice  of  his  purpose  to  terminate  the  arrangement, 
whereby  B.  suffered  damages.  A.,  the  manufacturer,  then  sues 
B.  for  the  price  of  certain  organs  which  he  had  purchased  of  A. 
under  this  arrangement,  and  which  B.  had  not  paid  for.  The 
action  brought  was  an  action  of  asaumpsit.    Held  : 

I.  The   defendant  could  not,  under  section  5  of  chapter  126  of 

Code  of  W,  Va.  file  a  special  plea  alleging  any  failure 
in  the  consideration  of  the  contract  sued  upon,  as  the  con- 
tracts sued  upon  were  those  made  in  the  purchase  of  the 
several  organs,  which  had  not  been  paid  for. 

II.  The  defendant  could  not,  independent  of  this  statute,  file  at 

common  law  a  special  plea  to  have  the  damages,  which  he 
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sustained  by  the  breach  of  this  agreement,  recouped  sgBiiiBt 
the  amount  due  to  the  plaintiff^  on  the  organs  purchased. 

III.  The  defendant  had  a  right  to  have  the  damages  he  thus 
sustained  recouped  against  the  plaintifTs  claim  on  the 
trial  of  the  general  issue  of  non  assumpmt^  provided  he  filed 
with  his  plea  of  non  assumprnt  a  notice,  that  on  the  trial  of 
the  case  he  would  claim  to  have  the  damages,  which  he  had 
sustained  by  the  plaintiffs'  breach  of  the  agreement,  re- 
couped,   (p.  79.) 

2.  8uch  an  agreement  is  a  valid  one,  though  but  verbal,  as  it  does 

not  come  within  the  statute  of  frauds  requiring  an  agreement) 
which  is  not  to  be  performed  within  a  year,  to  be  in  writing,  (p.  97. ) 

3.  In  the  case  stated  in  syllabus  1  the  agreement  is  violated  by  the  re- 

fusal of  the  manufacturer  A.  to  sell  and  deliver  to  B.  certain  organs 
which  B.  wanted  for  the  purpose  of  resale  in  the  specified  territory, 
A.,  not  having  given  to  B.  the  reasonable  notice  required  by  the 
agreement  before  he  put  an  end  to  their  arrangement.  When 
the  agreement  was  thus  violated,  B.  asked  A.  to  sell  and  deliver 
to  him  ten  organs  at  once  for  his  immediate  need.  A.  without 
in  any  way  replying  to  this  request  sent  pursuant  to  this  order 
of  B  three  of  the  ten  organs,  which  B.  had  so  ordered,  and  B. 
supposing  that  the  other  seven  organs  would  speedily  arrive, 
continued  the  men  and  wagons  and  horses,  which  he  had  em- 
ployed in  selling  and  delivering  organs,  in  his  employment  for  a 
week  at  his  own  expeuRe,  these  men  and  wagons  and  horses  being 
idle  during  this  week.  In  the  recoupment  of  damages  for  this 
breach  of  his  agreement  by  the  plaintiff,  if  the  jury  believe  from 
the  evidence,  that,  had  these  seven  organs  been  sold  and  delivered 
promptly  by  the  plaintiff,  A.  to  the  defendant,  B.,  they  would  all 
have  been  sold  and  delivered  to  persons  B.  or  his  agents  had  seen 
and  had  a  prospect  of  selling  to  before  B.  ordered  them,  during  the 
week  that  his  men  and  wagons  were  idle  and  without  any  addi- 
tional expense  beyond  what  he,  B.,  actually  incurred,  the  true 
measure  of  the  defendant,  B's.  damages  to  be  recouped  is  the 
diflFerence  between  the  cost  of  these  seven  organs,  had  they  been 
sold  and  delivered  promptly  by  A.,  and  the  price,  which  B.  would 
have  recovered  for  them,  if  he  had  delivered  them  to  the  pur- 
chasers from  him.    (p.  91.) 

4.  In  order  that  a  contract  may  be  regarded  as  having  been  made 

with  reference  to  a  usage  of  trade,  such  usage  must  be  certain, 
genera],  known,  reasonable  and  not  repugnant  to  the  contract 
or  the  rules  of  law;  and  if  such  a  usage  is  proposed  to  be  proven,  and 
it  appears  to  the  court  that  it  is  unreasonable  or  repugnant  to  the 
contract  or  to  the  rules  of  law,  the  court  may  properly  exclude 
such  proof  from  going  to  the  jury.     (p.  96  ) 

5.  A  rule  of  a  circuit  court  **that  instructions  to  a  jury  will  not  be 
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entertained  or  considered,  unless  submitted  before  the  conclusion 
of  the  argument  of  the  case,''  is  a  reasonable  rule  and  tends  to  the 
promotion  of  justice  and  should  be  enforced,  unless  in  a  particular 
case  there  exist  peculiar  circumstances,  which  would  render  the 
enforcement  of  this  rule  unjust  to  one  of  the  parties,  and  in  such 
a  case  the  court  ought  to  disregard  the  rule  and  grant  or  refuse 
instructions,  though  aaked  too  late  under  the  rule     (p.  97.) 

Green,  Judge,  furniBlies  the  following  Btatement  of  the 
case  : 

On  Xovembcr  24,  1882,  the  Sterling  Organ  Company,  a 
corporation  of  the  State  of  Connecticut,  brought  an  action  of 
assumpsit  in  the  circuit  court  ot  Ohio  county,  West  Virginia, 
against  C.  A.  House.  The  declaration  contained  the  common 
counts  only  for  work  and  labor,  for  goods  sold  and  delivered, 
for  monies  lent  and  advanced  to  and  paid,  laid  out  and  ex- 
pended for  the  defendant,  for  monies  had  and  received  by  the 
defendant  for  the  use  of  the  plaintiff ,  and  a  general  wdebitattts 
assumpsit  count.  It  was  in  the  usual  form  of  such  a  declara- 
tion, and  with  it  was  filed  the  following  bill  of  particulars : 

"  Seventeen  organs  bought  by  the  defendant  ot  the  plain- 
tiff* between  March  6,  1882,  and  April  21,  1882,  at  prices 
ranging  from  $43.00  to  $93.00,  and  aggregating  $1,110.50,  sub- 
ject to  a  credit  of  $500.00  paid  April  21,  1882,  leaving  due 
$610.50  with  interest  from  April  21,  1882." 

The  defendant  pleaded  7ion  assumpsit,  and  issue  was  joined. 
He  also  tendered  two  special  pleas  and  asked  leave  to  file  a 
notice  of  recoupment,  which  though  objected  to  was  allowed 
to  be  filed.     The  first  special  plea  was  in  the  following  words : 

"  And  the  defendant,  C.  A.  House,  by  his  attorney,  comes 
and  defends  the  wrong  and  injury,  &c.,  and  for  further  plea 
says  that  the  said  plaintiff' ought  not  to  have  or  maintain  its 
aforesaid  action  against  the  defendant,  because,  he  says,  that 
heretofore,  to-wit :  On  the  24th  day  of  July,  1880,  plaintift 
was  a  manufacturer  of  organs,  and  an  agreement  was  then 
entered  into  between  said  plaintiff*  and  defendant  whereby, 
in  consideration  of  defendant  becoming  the  agent  of  the 
plaintiff*  and  undertaking  to  buy  from  it  organs  for  re-sale,  as 
hereinafter  set  forth,  and  to  introduce  the  said  organs,  manu- 
factured by  the  plaintiff',  in  the  territory  hereinafter  m  en 
tioned,  the  said  defendant  was,  by  the  plaintiff,  constituted 
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the  exclusive  agent  of  the  plaintiff  for  the  sale  of  its  organs 
wnthin  certain  territory,  that  is  to  say,  that  part  of  the  State 
of  West  Virginia,  north  of  the  Baltiraore  and  Ohio  railroad, 
and  including  the  counties  through  whicli  it  runs,  up  to  the 
Maryland  line,  together  with  the  counties  of  Washington  and 
C^reene,  in  the  state  of  Peniisylvania,  and  by  the  said  agree- 
ment, and  for  the  consideration  aforesaid,  the  plaintiff  under- 
took and  promised  the  said  defendant  to  sell  and  deliver  at 
certain  fixed  prices  to  defendant  for  re-sale  by  him  within  the 
territory  aforesaid,  so  many  of  the  organs  made  by  plaintiff 
as  defendant  should  need  for  the  purpose  of  re-sale  within 
said  territory,  for  so  long  a  time  as  said  defendant  should  be 
successful  in  the  business  of  dealing  in  said  organs.  Defend- 
ant further  says,  that  after  the  making  of  the  said  agreement, 
said  defendant,  in  consideration  of  said  agreement,  and  in  com- 
pliance with  the  terms  thereof,  bought  from  said  plaintiff  a 
large  number  of  the  organs  so  manufactured  by  them,  and 
among  such  organs,  certain  organs  which  are  the  same  goods 
and  merchandise  in  the  plaintift^'s  declaration  mentioned  as 
sold  and  delivered  to  defendant,  and  which  goods  and  mer- 
chandise defendant  says  were  purchased  by  him  in  consider- 
ation ot  the  aforesaid  promise  and  agreement  of  the  plaintiff 
Defendant  further  says  that  he  afterwards,  to-wit :  On  the 
said  24th  day  of  July,  1880,  and  during  a  long  period  there- 
after, relying  on  said  promise  and  undertaking  of  the  plain- 
tiff, went  to  great  labor,  trouble  and  expense  in  introducing 
and  making  known  the  organs  of  plaintiff's  manufacture 
to  purchasers  and  others  in  the  territory  aforesaid,  by  means 
of  the  labor,  exertions  and  services  of  the  defendant  himself, 
and  of  men  and  teams  employed  by  him,  and  other  means,  at 
an  expense  to  defendant  for  a  large  sum  of  money,  that  is  to 
Bay,  the  sum  of  $1 ,000.00 ;  and  that  at  the  time  of  the  breach  by 
the  plaintiff*,  as  hereinafter  set  forth,  of  its  said  promise  and 
agreement,  said  defendant  had  ready  in  said  territory  men 
and  teams  employed  by  him  at  great  expense  to  aid  in  the 
further  introduction  of  said  organs  in  said  territory. 

**  Defendant  says  that  from  the  time  of  the  making  of  said 
agreement  until  the  breach  thereof  on  the  part  of  the  i)laintifl^, 
as  hereinafter  stated,  he  was  successful  in  the  business  of 
dealing  in  said  organs,  and  in  all  things  fulfilled  and  per- 
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formed  on  his  part  said  agreement,  and  but  for  the  said  breach 
on  the  part  ot  the  plaintiff,  would  have  been  from  that  time 
hitherto  successful  in  the  business  ot  dealing  in  said  organs. 

'-  Defendant  further  says,  that  said  plaintiff,  disregarding 
its  said  promise  and  undertaking  aforesaid,  to-wit :  On  the 
22nd  day  of  April,  1882,  refused  to  permit  defendant  to  act 
longer  as  the  agent  ot  plaintiff'  in  said  territory  and  consti- 
tuted another  person,  to-wit :  one  Hamilton,  its  agent,  and 
sold,  shipped  and  delivered  to  said  Hamilton  organs  of  plain- 
tiffs manufacture  for  sale  in  said  territory,  and  refused  and 
failed  to  sell  and  deliver  to  defendant  any  of  the  organs  manu- 
factured by  plaintiff  And  defendant  further  says,  that  by 
reason  of  such  refusal  of  the  plaintiff,  the  labor  and  services 
ot  defendant  and  his  salesmen  and  teams  theretofore  rendered, 
and  the  other  expenses  theretofore  incurred  by  defendant  in 
the  introduction  ot  said  organs  as  aforesaid,  became  and  were 
wholly  lost  and  useless  to  defendant,  and  he  was  damaged 
thereby  in  the  sum  of  $700.00  and  the  other  salesmen  and  teams 
of  defendant  then  ready  for  further  service  in  introducing 
said  organs  of  plaintiff  in  said  territory  were  compelled  to 
remain  idle  for  a  long  time,  that  is  to  say,  for  one  week,  at  a 
further  expense  and  loss  to  defendant  of  $121.00. 

"  And  said  defendant  says,  that  by  reason  of  the  promises 
aforesaid,  the  said  defendant  has  sustained  damages  amount- 
ing in  the  whole  to  a  large  sum  ot  money,  to-wit :  the  sum 
of  $821.00,  which  is  still  due  and  unpaid  and  owing  from  the 
plaintiff  in  this  action  to  this  defendant,  and  which  is  here 
pleaded  as  a  set-off  against  the  plaintiff  And  this  defendant 
is  ready  to  verify." 

The  second  special  plea  was  the  same  as  the  first,  except 
that  the  date  of  the  agreement  between  the  plaintiff  and  the 
defendant  instead  of  being  alleged  to  be  on  the  24th  of  July, 
1880  is  alleged  to  be  on  the  13th  day  of  March,  1882.  The 
consideration  for  the  promise  of  the  plaintiff  to  the  defendant 
is  stated  as  in  the  first  plea,  except  that  the  number  of  organs 
the  plaintiff  agreed  te  sell  to  the  defendant  instead  of  being 
as  stated  in  the  first  speacial  plea  "so  many  organs  of  the 
plaintiffs'  manufacture  as  the  defendant  should  need  for  the 
purpose  of  sale  within  the  territory  aforesaid  for  so  long  a 
time,  i\&  said  defendant  should  be  successful  in  the  business 
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of  dealing  in  said  organs"  was  "so  many  organs  of  tlie 
plaintiffs  manufacture  as  the  defendant  should  need  for  the 
purposes  of  re-sale  in  said  territory  during  the  season  then 
ensuing,  that  is  to  say  from  the  day  and  year  last  aforesaid 
till  the  first  day  of  January,  1883."  The  breach  of  the  agree- 
nient  is  there  set  out  substantially  as  in  the  first  special  plea, 
and  the  damages  are  laid  in  the  aggregate  at  $221.00  instead  or 
at  $821.00,  as  in  the  first  special  plea.  Both  these  special  pleas 
were  sworn  to  by  the  defendant.  The  filing  of  these  two 
special  pleas  were  objected  to  by  the  plaintiff';  but  on  May 
4,  1883,  the  court  overruled  these  objections  and  permitted 
these  two  special  pleas  to  be  filed,  to  which  rulings  the 
plaintiff  excepted ;  and  thereupon  the  i)laintiff  replied  gen- 
erally to  each  of  the  pleas,  that  it  was  not  true.  The  notice 
of  recoupment  filed  was  in  the  following  words: 

"The  i>laintift  will  take  notice  that  uiK>n  the  trial  of  this 
action  the  defendant  will  seek  to  recoup  damages  to  the 
amount  of  the  plaintiff's  claim,  by  reason  of  the  plaintiff's 
brcmch  of  the  contract,  under  which  plaintiff's  claim  arises. 
Such  breach  being  a  failure  on  the  part  of  the  plaintiff  to 
furnish  and  sell  to  the  defendant  sucli  organs  of  its  maimfac- 
ture  as  the  defendant  needed,  while  engaged  in  selling  and 
introducing  the  organs  of  plaintiflt's  manufacture,  and  while 
the  defendant  was  successful  in  such  business,  such  damages 
including  amounts  expended  by  the  defendant  in  the  intro- 
duction of  such  organs,  and  amounts  expended  l)y  defendant 
in  paying  and  maintaining  salesmen  and  teams,  who  were 
idle  by  reason  of  such  failure  on  the  part  of  the  plaintiff." 

On  September  18,  1883,  the  issues  were  tried  by  a  jury,  ^vho 
on  the  next  day  found  a  verdict  for  the  plaintiff  and  assessed  its 
damages  at  $540.25.  The  plaintiff  and  defendant  each 
moved  the  court  to  set  aside  this  verdict;  but  subsecjuently 
the  defendant  withdrew  his  motion  and  objected  to  the 
granting  of  the  plaintiff's  motion  ;  and  it  being  argued  and 
maturely  considered  by  the  court  on  January  30, 1884  the  court 
refused  to  grant  a  new  trial  on  the  plaintiff's  motion  and  ren- 
dered a  judgment  for  the  plaintiff  against  the  defendant  for 
$340.25  with  interest  thereon  from  September  19, 1883  till  paid 
and  its  costs.  The  plaintiff  excepted  to  the  action  of  the  court 
in  overruling  its  motion  for  a  new  trial;  and  in  the  bill  of 
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exceptions  all  the  evidence  and  proceedings  given  or  arising 
during  the  trial  are  set  out  at  length  occupying  114  manu- 
script pages. 

If  we  look  only  at  the  parol  evidence  of  the  plaintitt,  the 
case  proven  is  substantially  this.  It  was  admitted  by  the  de- 
fendant that  the  seventeen  organs  named  in  the  bill  of  particu- 
lars were  purchased  at  the  dates  set  out  in  that  bill  and  at  the 
prices  therein  named ;  and  that  the  aggregate  price  of  them 
was  ?il,110.50,  on  which  nothing  had  been  paid  except  $500,00 
on  April  21,  1882,  leaving  then  due  $610.50  as  stated  in  bill 
of  particulars.  The  contract  between  the  parties  referred  to 
in  the  special  plea  was  not  a  formal  contract  but  one  to  be 
deduced  from  a  conversation  between  an  agent  of  the  plaintiff 
and  the  defendant,  which  took  place  at  the  residence  of  the 
defendant  in  Wheeling  some  time  in  the  year  1880.  The 
defendant  was  a  dealer  in  organs  and  prior  thereto,  in  the 
year  1879,  had  purchased  from  time  to  time  a  few  organs  of 
the  plaintiff,  a  manufacture  of  organs  in  (Connecticut.  Some 
time  in  1880  an  agent  of  the  plaintift  was  in  Wheeling  and 
called  on  the  defendant  and  liad  a  conversation  of  considera- 
ble length  with  him.  No  one  was  present  but  these  two 
parties."  The  defendant,  while  he  does  not  state  that  any 
formal  contract  was  made,  says  that  he  understood  from  this 
conversation,  that  the  plaintift  was  desirous,  that  the  defendant 
should  deal  more  largely  in  the  organs  of  the  plaintift  than 
he  had  theretofore  done,  and  to  induce  him  to  do  so,  pro- 
posed to  give  him  an  exclusive  right  to  sell  the  organs  of  the 
plaintift  in  the  territory  in  West  Virginia  si)ecified  in  the 
special  pleas  and  also  the  privilege  but  not  the  exclusive  priv- 
iledo-e  of  selling  in  certain  counties  in  Tennsylvania.  The 
defendant  agreed  to  engage  in  the  business  of  selling  the 
organs  of  the  plaintift's  manufacture  in  this  territory,  if  the 
agency  was  made  permanent ; '  and  the  agent  of  the  plaintift 
agreed  that  it  should  continue  so  long  as  the  defendant 
should  be  successful  in  the  business. 

This  agent  of  the  plaintift  on  the  other  hand  denies,  that 
the  plaintift  through  him  ever  agreed  to  give  any  territory 
to  the  defendant  to  be  his  for  the  exclusive  sale  of  the  organs  of 
the  plaintift's  manufacture,  or  that  any  time  was  agreed  upon, 
durino-  which  the  plaintiff  was  to  furnish  the  defendant  with 
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organs  for  re-sale.  Neither  party  susserts,  tliat  any  fixed 
price  was  agreed  upon  as  the  price  to  be  paid  for  the  organs, 
which  were  to  be  sold  by  the  plaintiff*  to  the  defendant  from 
time  to  time.  In  addition  to  this  oral  testimony  the  written 
correspondence  between  the  plaintiff  and  defendant  to  the 
extent  of  twenty-seven  letters  were  produced  at  the  trial ;  and 
they  show  to  a  considerable  extent  the  true  understanding  of  the 
parties.  A  number  of  these  letters  are  here  given — being 
those  which  throw  light  on  the  character  of  the  contract  or 
understanding: 

"Oct.  8,  1880. 
"  C.  A.  Home: 

**  Dear  Sir  : — We  beg  to  notify  you  that  in  accordance  with 
intimation  given  you  by  Mr.  Blake  we  have  assigned  Wash- 
ington and  Greene  counties  in  the  State  of  Pennsylvania  to 
you.     Trusting  to  receive  your  fuilher  orders, 

"We  remain  yours, 

"Sterling  Organ  Co." 

"AiJENOY  AT  Wheeling,  Oct.  12,  1880. 
'•^'tSterling  Organ  Co: 

"Gentlemen: — ^Your  favor  of  Oct.  8,  notifying  me  of  the 
tninsfer  of  Washington  and  Green  counties,  I^ennsylvania,  to 
my  territory  received.  Thanks.  Now,  if  you  will  keep 
your  organs  up  to  its  present  standard,  or  improve  a  little,  I 
will  endeavor  to  make  this  transfer  operate  to  your  advan- 
tage as  well  as  my  own.  Enclosed  please  find  my  check  for 
nine  style  40  organs  at  ($47)  as  per  agreement  with  Mr. 
Blake  when  here  ($423.00.) 

"I  will  also  order  five  (5)  organs,  style  (40).  Mr.  I51ake 
spoke  of  sending  me  one  of  the  new  style.  Please  do  so  at 
your  convenience. 

"Very  respectfully, 
"Aus'd  14.     E.  14  C.  A.  House." 

"Derby,  Conn.,  U.  S.  A.,  March.  13, 1882. 
"C  A.  House: 

"Dear  Sir  : — With  reference  to  terms  for  the  ensuing  sea- 
son would  say  that  we  will  make  price  for  style  40,  $46.00 
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cash  or  $48 — 4  months  time — ^jou  in  the  latter  case  to  give 
118  bankable  paper. 

"Awaiting  your  reply, 

"We  are  yours,  &c., 

"Sterling  Organ  Co." 

"  Derby,  Conn.,  March.  18,  1882. 
'' a  A.  House: 

"Dear  Sir: — ^Replying  to  your  favor,  would  say  that  we 
can  not  aftbrd  to  give  ten  months  time.  We  thought  that  four 
months,  with  occasional  renewal,  if  it  would  be  convenient 
tor  you,  would  surely  suffice.  We  have  no  objections  to 
your  selling  in  Fayette  county  now  or  for  the  present — the 
ground  belongs  to  another  agency,  but  we  think  is  not  worked 
very  much. 

"Our  bill  clerk  sent  you  corrected  bills  for  the  two  in- 
voices rendered,  in  to-day's  mail,  lie  did  not  know  ot  our 
correspondence. 

"Yours,  &c., 

"Sterling  Organ  Co." 

"Derby,  Conn.,  April  21,  1882. 
"C.  A.  House: 

"Dear  Sir: — We  take  this  opportunity  to  state  that  we 
are  ncgbtiating  for  the  transfer  ot  our  Pittsburg  agency  Irom 
Mellor,  Iloene  k  Hendricks,  to  S.  Hamilton,  and  should  the 
arrangement  be  carried  into  effect,  Mr.  Hamilton  will  handle 
our  goods  very  largely  and  control  a  considerable  extent  of 
territory,  in  which  we  shall  be  obliged  to  includes  the  Wheel- 
ing agency  and  about  all  the  territory  covered  by  it.  We 
regret  the  necessity  of  this  announcement,  as  our  business 
relations  have  been  always  satisfactory,  but  in  order  to  secure 
the  thorough  working  of  a  large  rennsylvania  territory  the 
absorption  of  the  Wheeling  section  was  unavoidable. 
"Very  truly  yours, 

"Sterling  Organ  Co., 

'0.  E.  Hawkimr 

"Agency  at  Wheeling,  W.  Va.,  April  19,  1882. 
^^ Sterling  Organ  Co: 

"Gentlemen: — ^I  have  been  and  am  still  sick,  unable  to 
leave  my  room. 
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"I  sent  two  teams  to-day  to  Clarksburg,  W.  Va.  I  would 
like  to  have  you  ship  twenty  (20)  style  40  organs  to  that 
point  at  once,  marked  to  rae.  Also  please  ship  ten  style 
40  to  Wheeling. 

"Enclosed  please  find  my  check  for  $500.  As  soon  as  I 
can  get  out  I  will  remit  again. 

"If  you  can  not  send  all  at  once  hurry  up  a  part. 
"Very  respectfully, 

"C.  A.  House.'' 

"Derby,  Conn.,  April  22,  1882. 
"C.  A.  Bouse: 

"Dear  Sir  : — Since  our  letter  of  yesterday's  date  we  are 
in  receipt  of  your  favor  of  19th  covering  order  for  twenty  (20) 
style  40  to  Clarksburg  and  ten  (10)  style  40  to  Wheeling. 
The  negotiations  intimated  iti  our  late  letter  are  [jractically 
concluded,  and  invoices  of  our  goods  tor  Mr.  Hamilton  are 
made  out.  Karly  in  May  he  will  be  prepared  to  place  per- 
manent orders  with  us  and  work  the  entire  territory.  We 
don't  wish  to  shove  a  lot  of  instruments  on  you,  should  you 
prefer  not  to  continue  the  agency  through  him,  and  are  at 
the  same  time  anxious  to  do  the  fair  thing  and  not  cut  you  oil 
without  giving  you  a  chance  to  make  other  arrangements 
and  keep  your  men  at  work.  If  you  want  some  stock  to 
keep  you  going  till  you  can  iix  up  with  him  or  elsewhere 
telegraph  us,  on  receipt  of  this,  and  we  will  endeavor  to 
supply  your  wants. 

"Very  respectfully  yours, 

"Sterling  Organ  Co., 
"Check  for  $500  placed  to  your  credit  with  thanks. 

"O.  E.  Hawkins." 

The  followuig  telegram  was  sent  Ai)ril  27,  1882,  to  the 
plaintiff  by  the  defendant: 

"April  27,  1882. 
"  To  Sterling  Organ  Co,,  Derby  Q,: 

"Ship  ten,  style  40  organs  to  Clarksburg,  W.  Va.,  at  once. 
Cancel  all  other  orders. 

"C.  A.  House." 

"Agency  at  Wheeling,  VV.  Va.,  June  4, 1884. 
^^Sterling  Organ  Co: 

"Gentlemen: — ^Your  statement  received.     I  wish  to  call 

10 


Digitized  by 


Google 


74  Sterling  Organ  Co.  r.  Housk.  [Sup.  Ct. 

your  attention  to  several  lettei^'vou  wrote  nie  in  March  and 
April.  In  your  letter  ot  March  13  (in  answer  to  one  of  mine 
of  a  previous  date)  j'ou  assure  me  that  you  will  furnish  me 
organs  at  a  certain  price  during  the  present  season.  On  the 
strength  of  this  assurance  I  put  men  in  the  field  and  com- 
menced ordering  organs  for  them.  The  first  you  filled,  but 
on  the  19th  of  April  I  ordered  thirty  organs;  on  the  2l8t  you 
notified  me  that  you  were  negotiating  w^ith  Hamilton,  of 
Pittsburg,  for  this  territory. 

"I  wrote  you  the  condition  I  was  in — men  and  teams  out 
and  nothing  to  do,  on  expense  for  want  of  organs.  You  then 
wrote  me  you  would  send  me  some  for  the  present  emer- 
gency if  I  would  dispatch  for  them.  I  immediately  dis- 
patched for  ten.  I  believe  after  some  delay  you  sent  me  three 
The  rest  were  expected.  We  waited  for  them,  but  they  did 
not  come.  We  were  opening  up  a  comparatively  new  terri- 
tory. I  had  a  good  man  down  there  two  months  during  the 
winter  laying  the  foundation  for  a  summer  campaign  and 
our  prospects  wrere  good  when  yours  of  the21st  was  received. 
Now,  gentlemen,  I  would  like  to  know  if  you  are  willing  to 
allow  me  a  reasonable  amount  for  the  damages  I  have  sus- 
tained. 

"Yours  truly, 

"C.  A.  IIOUSK." 

*'Derby,  Conn.,  July  27,  1882. 
"C.  A.  House: 

"Dear  Sir: — Replying  to  your  favor  would  say  that  as 
you  were  at  the  same  time  handling  another  instrument  wo 
had  reason  t()  think  you  could  turn  yourself  to  much  better 
advantage  than  if  you  were  running  one  organ  alone.  We 
were  desirous  of  assisting  you  all  we  could;  and  sent  what 
we  could  spare  to  Clarksburg.  You  must  have  had  some 
stock  at  Wheeling,  as  we  heard  of  you  offering  some. 

"Kindly  favor  us  with  an  early  reply,  as  we  are  desirous 
of  settling  up  all  open  accounts  as  early  as  practicable  after 
July  1st. 

"You  will  note  also  that  you  have  had  about  sixty  days' 
time  on  the  bill  at  cash  prices. 

"Yours,  &c., 

"Sterling  Organ  Co." 
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The  defendant  also  proved  by  witnesses,  tliat  he  had  two 
jiereons  in  Clarksburg  and  its  neighborhood  during  the 
months  of  January  and  February,  1882,  whom  he  hired  to 
go  through  the  adjoining  country  visiting  the  rural  districts 
and  preparing  the  people  for  purchasing  organs  of  the 
plaintiff's  manufacture  in  the  coming  spring;  that  they  saw  a 
large  number  of  persons  in  Harrison  county,  to  whom  they 
showed  recommendations  of  the  organs  of  the  plaintiff's 
manufacture  from  persons  known  in  that  community;  and 
that  by  so  doing  they  had  made  a  preparation,  w^hich  would 
enable  the  defendant  to  sell  organs  of  the  plaintiff's  manu- 
facture rapidly  in  that  section.  On  April  19  four  men,  who 
had  been  employed  by  the  defendant,  went  from  Wheeling 
to  Clarksburg  with  two  wagons  and  four  horses  to  sell  and 
deliver  organs  of  plaintiff's  manufacture  in  that  section  for 
the  defendant.  Wlien  they  started  the  defendant  wrote  to 
the  plaintiff  the  above  letter  dated  April  19, 1882,  informing 
it,  that  he  had  started  these  two  teams  to  Clarksburg,  and 
directing  the  plaintiff  to  send  twenty  organs  at  once  to 
Clarksburg  directed  to  the  defendant  and  also  ten  organs  to 
him  at  Wheeling.  Three  days  afterwards  the  plaintiff  wrote 
the  letter  dated  April  22,  1882,  stating  that  the  plaintiff  had 
concluded  arrangements  with  one  Hamilton,  who  was  to 
take  the  defendant's  place  as  agent  in  the  territory  whi(jh 
the  defendant  had  occupied.  In  this  letter  the  plaintiff  said 
he  did  not  under  these  circumstances  wish  to  shove  these 
thirty  organs  on  the  defendant  but  was  "anxious  to  do  the 
fair  thing  and  not  cut  him  oft  without  giving  him  a  chance 
ti>  make  other  arrangements  and  keep  his  men  at  work,"  and 
the  plaintiff  concluded  this  letter  by  saying:  "If  you  want 
some  stock  to  keep  you  going  till  you  can  fix  up  with  him 
(Hamilton)  or  elsewliere,  telegraph  us  on  rcceii)t  of  this,  and  we 
will  endeavor  to  8ui)ply  your  wants."  The  defendant  did  ac- 
cordingly send  the  telegram  of  April  27,  1882,  directing  ten 
organs  to  be  sent  to  Clarksburg  at  once  and  cancelling  all 
other  orders.  The  plaintiff  on  the  receipt  of  this  telegram 
sent  three  of  the  ten  organs  to  Clarksburg  as  directed  but 
never  sent  the  other  seven  and  never  WTote  nor  telegraphed 
to  the  defendant  that  he  did  not  intend  sending  them.  The 
defendant  expected  them  all  to  be  sent  and  kept  his  two 
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wao:oii8,  four  men  and  four  horses  on  expenses  at  Clarksburg 
for  seven  or  eight  days  doing  nothing,  they  expecting  these 
organs  daily.  The  expenses  including  the  wages  of  these 
men,  while  they  were  thus  idle,  amounted  to  $121.00.  The 
plaintiff's  only  excuse  for  not  sending  these  organs  was  that 
to  send  them  would  be  unjust  to  its  other  customers.  The 
defendant  during  the  year  1881  sold  in  this  territory  named 
in  the  special  plea  141  organs  which  he  had  purchased.  Of 
these  twelve  were  organs  not  of  the  plaintiffs  manufacture ; 
all  the  rest  were  of  the  plaintift''s  manufacture,  as  he  had 
made  the  plaintiff's  organs  a  specialty  according  to  his  promise. 
His  profit  on  the  sale  of  an  organ  after  deducting  all  ex- 
penses was  about  $20.00,  and  the  price  at  which  he  sold  each  of 
the  plaintiff's  organs,  over  what  it  cost  him,  averaged  about 
$50.  The  item  of  $700.00  damages  claimed  by  the  defendant 
in  the  first  s[)ecial  pleu  was  made  up,  he  stated  in  answer  to 
a  question  propounded  by  the  plaintiff's  counsel,  as  follows  : 

"My  method  of  figuring  that  up  would  be  the  number  of 
sales  I  would  loose  that  I  would  otherwise  have  had  if  I  had 
kept  the  agency  and  they  had  supplied  me,  owing  to  their 
refusal  to  supply  me.  I  estimate  my  sales  in  this  way.  An 
advantage  of  an  organ  already  established  I  estimate  in  this 
way.  We  calculate  that  one-third  of  our  sales  comes  directly 
or  indirectly  through  parties  we  have  already  sold  to.  A 
party  we  can  sell  to  in  that  way  costs  us  but  little  to  sell  it, 
because  we  ship  it  direct  to  the  party  and  the  expencc  is  only 
in  the  delivery  of  the  instrument.  Say  one-third  of  140  sales 
comes  to  us  in  that  way ;  estimate  the  net  proceeds  of  an 
organ  to  be  $20.00  that  would  be  $900.00." 

This  testimony  the  plaintiff*  asked  the  court  to  exclude  from 
the  jury,  on  the  ground  that  this  $700.00  was  entirely  prospec- 
tive damages.  The  plaintiff  also  asked  that  all  the  parol 
testimony  of  the  alleged  contract  between  the  plaintiff'  and 
defendant  be  excluded.  The  court  refused  to  grant  either 
of  these  requests.  The  plaintiff'  offered  to  introduce 
witnesses  to  give  evidence  to  the  effect  that  there  was  a  usage 
prevailing  between  manufacturers  of  organs  and  their  agents, 
such  as  the  defendant,  whereby  agencies  could  be  discon- 
tinued or  terminated  at  the  pleasure  of  either  party,  unless 
otherwise   expressly  agreed,  and  also  offered   to   read  two 
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depositions  given  by  two  parties,  who  testified,  that  they 
knew  ot  the  existence  of  such  a  usage  or  custom  between  the 
manufacturers  of  organs  and  their  agents,  such  as  the  de- 
fendant. But  the  court  refused  to  permit  tlie  evidence  to  be 
given  or  their  depositions  to  be  read;  and  the  plaintiff  ex- 
cepted to  this  ruling  of  the  court  and  took  a  separate  bill  of 
exceptions.  Other  evidence  was  allowed  to  go  to  the  jury, 
which  was  objected  to  by  the  plaintiff,  but  it  was  not  of  much 
importance,  and  no  separate  bill  of  exceptions  was  taken; 
and  I  deem  it  unnecessary  to  state  these  general  objections. 
Atter  the  evidence  was  completed,  which  was  substantially 
as  above  stated,  and  atter  the  argument  of  counsel  was  ended, 
the  plaintift  asked  the  court  to  give  the  following  instructions 
to  the  jury : 

"The  jury  are  instructed  that  if  they  believe  from  the  evi- 
dence that  defendant  on  the  27th  day  of  April,  1882,  cancel- 
ed all  tormer  orders  to  plaintiff  for  organs  and  then  gave  a 
new  order  for  ten  organs,  that  he  is  not  entitled  to  recover 
any  damages  except  as  to  the  ten  organs  then  ordered,  and 
that  he  is  not  entitled  to  recover  any  damages  on  account  of 
said  order  for  ten  unless  the  jury  further  find  that  plaintiff 
agreed  to  fill  said  order  and  failed  to  do  so  in  whole  or  in 
part.  And  that  in  the  event  they  find  plaintift  accepted 
said  order,  then  the  measure  of  damages  would  be  the 
difterence  between  the  contract  price  for  so  many  ot  said  ten 
organs  as  plaintift'  failed  to  deliver  and  the  market  price  at 
the  nearest  and  most  suitable  place  where  said  organs  could 
be  obtained. 

"The  jury  are  further  instructed  that  the  defendant  is  not 
entitled  to  any  damages  by  way  of  set-off  unless  he  proves 
by  a  preponderance  of  testimony  that  he  had  a  special  cou- 
tract  with  the  plaintift  whereby  he  was  to  act  as  its  agent 
so  long  as  he  should  be  successful  in  the  sale  of  its  organs. 

"The  jury  are  instruced  that  if  they  find  from  the  evidence 
that  the  organs  bought  by  the  defendant  of  the  plaintiff  dur- 
ing their  dealings  with  each  other,  including  the  organs  to 
recover  the  price  of  which  the  suit  was  brought,  were  pur- 
chased by  the  defendant  tor  the  purpose  of  re-sale  by  him, 
then  that  all  the  costs  and  expenses  incurred  by  the  defend- 
ant in  introducing  and  re-selling  the  same  must  be  borne 
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by  him,  unless  they  further  find  that  there  was  a  con- 
tract on  the  part  of  the  plaintift'  with  the  defendant  to  bear 
a  part  or  all  ot  such  costs  and  expenses  of  such  introduction 
and  re-sale. 

"The  jury  are  further  instructed  that  if  they  believe  from 
the  evidence  that  at  the  time  of  the  cessation  of  dealings 
between  the  plaintiff  and  defendant  in  April,  1882,  there 
was  no  contract  between  the  plaintiff  and  defendant  at  tliat 
time  whereby  the  defendant  was  bound  to  continue  in  the 
future  to  act  as  its  agent  and  buy  from  it  organs  for  the 
purpose  of  re-sale,  then  that  the  defendant  under  the 
pleas  and  notice  of  recouj)ment  in  this  case  is  not  en- 
titled to  recover  any  damage  as  a  set-oft  against  the  plaintiff's 
claim. 

"The  jury  are  further  instructed,  that  if  they  find  from  the 
evidence,  that  on  the  2l8t  day  of  April,  1882,  when  the 
plaintiff  notified  the  defendant  of  the  transfer  of  the  territory 
he  had  been  working,  to  another  man,  there  was  no  contract 
whereby  the  plaintiff  was  bound  to  supply,  or  the  defendant 
was  bound  to  purchase,  organs  of  the  plaintiff's  manufacture, 
then  they  will  not  allow  defendant  any  damages  as  a  set-oft 
against  plaintiff's  claim." 

But  the  court  refused  to  receive,  consider  or  give  said  in- 
structions, or  either  of  them,  to  which  refusal  of  the  court  the 
plaintiff*  excepted. 

The  court's  refusal  to  receive  and  consider  said  instructions, 
was  based  on  the  following,  adopted  and  entered  as  a  rule 
of  the  circuit  court  of  Ohio  county  on  the  19th  day  of  May, 
1877,  and  which,  until  and  at  the  trial  of  this  case,  had 
always  been  observed,  and  had  remained  unrevoked  by  any 
order  of  the  court,  said  rule  being  in  the  words  following: 

"11. — Instructions  to  a  jury  will  not  be  entertained  or  con- 
sidered unless  submitted  before  the  conclusion  of  the  argu- 
ment of  the  cause." 

To  the  judgment  of  the  circuit  court  of  January  30, 1884, 
the  plaintiff' obtained  on  March  29,  1884,  a  writ  of  error  and 
supersedeas  from  this  Court. 

T,  J.  Iluffiis,  for  plaintiff  in  error. 

W,  P.  Hubbard,  tor  defendant  in  error. 
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Green,  Judge: 

The  first  question  presented  by  this  record  is:  Did  the 
circuit  court  err  in  permitting  the  defendant  to  file  the  two 
special  plojis  against  the  objection  of  the  plaintiff?  TJiey 
were  drawn  under  section  5  of  chapter  126  of  the  Code  of 
West  Virginia  which  is  in  these  words: 

"In  any  action  on  a  contract,  the  defendant  may  file  a 
plea  alleging  any  such  failure  in  the  consideration  of  the 
contract,  or  fraud  in  its  procurement,  or  any  such  breach  ot 
any  warranty  to  him  of  the  title  to  real  property  or  of  the 
title  or  soundness  of  personal  property,  for  the  price  or  value 
whereof  he  entered  into  the  contract,  as  would  entitle  him 
either  to  recover  damages  at  law  from  the  plaintiff,  or  the 
person  under  whom  the  plaintifi*  claims,  or  to  relief  in 
efjuit}',  in  whole  or  in  part,  against  the  obligations  of  the 
contract;  or  if  the  contract  be  by  deed  alleging  any  such 
matter  existing  before  its  execution,  or  any  such  mistake 
tlierein,  or  in  the  execution  thereof,  as  would  entitle  him  to 
such  relief  in  equities;  and  in  either  case  alleging  the  amount 
to  which  he  is  entitled  by  reason  of  the  matters  contained  in 
the  plea.     Every  such  plea  shall  be  varified  by  affidavits." 

This  act  has  been  in  force  in  Virginia  and  in  this  State 
from  April  15,  1831.  Its  object  was  evidently  to  save  litiga- 
tion by  enabling  parties  to  settle  in  certain  cases  all  matters 
in  controversy  in  one  suit;  and  to  eftectuate  this  purpose 
it  has  been  when  necessary  very  properly  construed  liberally 
{Watkim  v.  Boj)kim,  13  Grat.  748,  749);  but  I  do  not  see 
how  it  can  be  construed  so  as  to  include  the  case  attempted 
to  be  set  up  in  these  two  special  pleas.  This  is  an  action  on 
a  contract;  and  if  the  defendant  has  a  right  to  file  these  two 
special  pleas  under  this  section,  it  can  only  be  because  these 
special  pleas  "allege  a  failure  in  the  consideration  of  the 
contract  sued  upon,  such  as  would  entitle  him  to  recover 
damages  at  law  from  the  plaintiff."  The  contract  sued  upon 
was  an  agreement  that  for  divers  chattels  (organs)  by  the 
plaintiff*  sold  and  delivered  to  the  defendant  at  his  special 
instance  and  request,  the  defendant  would  pay  the  plaintiff 
a  certain  sum  when  requested.  These  special  pleas  allege 
that  the  real  agreement,  the  basis  of  the  action,  was  that  "in 
consideration  of  the  defendant  becoming  the  agent  of  the 
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plaintift  and  undertaking  to  buy  from  the  plaintiii,  a  manu- 
facturer of  organs,  for  re-sale  organs  and  to  introduce  these 
organs  in  a  certain  specified  territory  the  defendant  was  con- 
stituted by  the  plaintiff  its  exclusive  agent  for  the  sale  of  its 
organs  in  the  described  territory,  and  the  plaintift  by  this 
agrecTuent  promised  the  defendant  to  sell  and  deliver  at  cer- 
tain fixed  prices  so  many  of  these  organs  as  the  defendant 
should  need  for  re-sale  in  said  territory  for  so  long  a  time,  as 
the  defendant  should  be  successful  in  the  business  of  dealing 
in  said  organs,  or  as  the  second  special  plea  says,  till  January 
1,  1883;  that  the  organs,  the  price  of  which  was  the  subject 
matter  of  this  action,  were  bought  under  this  agreement; 
that  relying  on  the  promise  of  the  plaintiff  to  furnish  these 
organs  the  defendant  went  to  great  expense  m  introducing 
them  in  the  territory  specified,  but  that  the  plaintiff  in 
violation  of  this  agreement  would  not  permit  the  defendant 
to  act  as  its  said  agent  after  April  22,  1882,  and  constituted 
another  person  its  agent  and  refused  to  sell  or  deliver  there- 
after any  of  its  organs  to  the  defendant,  to  the  damage  of  the 
defendant  a  specified  amount. 

Stript  of  all  surplusage  these  special  pleas  allege,  that  the 
contract  sued  upon  was  that  in  consideration  that  the  defend- 
ant would  be  at  the  expense  of  introducing  in  a  certain  terri- 
tory certain  organs  of  the  plaintiff's  manufacture,  it  would 
sell  to  him  at  fixed  prices  its  organs  according  to  the  first 
special  plea,  so  long  as  the  defendant  chose  to  carry  on  the 
business  of  selling  organs  in  this  territory,  or  according  to 
the  second  special  plea  till  the  first  of  January,  1883.  And 
this  agreement  the  plaintift*  broke  by  refusing  to  sell  these 
organs  to  the  defendant  after  April  22,  1882,  whereby  the 
defendant  was  damaged  in  specified  amounts.  In  setting  out 
the  substance  of  these  special  pleas  I  have  omitted  all  the 
statement  of  the  pleas  about  the  plaintift*  having  agreed  to 
engage  the  defendant  as  its  exclusive  agent  for  the  sale  of  its 
organs  in  said  territory.  For  these  special  pleas  show,  that 
there  was  no  understanding,  that  the  defendant  should  be  in 
any  sense  the  agent  of  the  plaintift*,  but  simply  that  the 
plaintift  would  sell  him  organs  at  certain  specified  prices. 
The  ])laintift'  could  not  make  an  agreement,  that  the  defend- 
ant should  be  the  only  person  who  should  sell  these  organs 
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in  the  specified  territory,  as  this  exclusive  right  of  sale  in 
this  territory  never  belonged  to  the  plaintiff,  and  any  one 
who  chose  had  an  indisputable  right  to  sell  organs  in  this 
territory,  so  that  the  whole  legal  consideration  for  the  defend- 
ant's promise  to  purchase  of  the  plaintift  the  organs  he  needed 
for  re-sale  in  this  territory  at  certain  fixed  prices  was  the 
promise  of  the  plaintiff,  that  he  would  sell  these  organs  to 
him  at  fixed  prices  for  so  long  a  time  as  the  defendant  chose 
or  till  January  1,  1883,  provided  the  defendant  would  agree  to 
introduce  them  into  this  territory.  The  consideration  of  the 
contract  sued  on  was  a  promise  by  the  plaintiff,  that  he 
would  continue  to  sell  at  certain  fixed  prices  these  organs 
for  either  a  certain  time  or  till  the  defendant  chose  to  stop 
purchasing  them  for  re-sale.  This  promise  the  pleas  allege 
the  plaintift  broke.  But  this  breach  ot  this  promise  was  not 
within  any  meaning  we  can  give  to  section  5  of  chapter  126 
of  our  Code  "any  failure  in  the  consideration  of  the  contract 
sued  upon,"  for  the  consideration  of  the  contract  sued  upon, 
as  set  out  in  the  declaration,  was  an  actual  sale  and  delivery 
of  certain  organs  by  the  plaintift*;  and  the  contract,  as  stated 
in  the  declaration,  on  the  part  of  the  defendant  was  that  he 
would  pay  the  plaintift'  for  those  organs  sold  and  de- 
livered. 

The  special  pleas  allege  no  failure  in  whole  or  in  part  of 
the  consideration  of  the  contract  as  stated  in  the  declara- 
tion, but  they  allege  that  the  defendant  was  induced  to  make 
the  contract  sued  upon  by  reason  of  a  certain  contract  or 
agreement  madeby  theplaintift'with  the  defendant  long  prior 
to  the  making  of  the  contract  sued  upon.  Now,  section  5 
chapter  126  of  our  Code  authorizes  the  defendant  to  file  a 
special  plea  only  when  there  is  a  failure  of  the  consideration 
of  the  contract  sued  upon,  and  under  it  the  defendant  cannot 
set  up  the  failure  ot  the  plaintift  to  comply  with  another  ob- 
ligation on  his  part,  which  was  not  the  immediate  considera- 
tion of  the  contract  sued  upon,  but  was  only  an  inducement 
for  the  defendantto  enter  into  the  contracts,  which  were  sued 
upon  by  the  plaintiff,  and  the  consideration  of  which  did  not 
fail  in  whole  or  in  part.  The  circuit  court  therefore  erred 
in  permitting  the  defendant  to  file  these  two  special  pleas; 
for,  as  we  will  presently  see,  the  defendant  had  no  right  at 
11 
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common  law  to  set  up  the  abatement  of  the  damages  arising 
from  his  breach  of  his  contracts  by  special  pleas,  though  he 
had  a  right  to  do  so  on  certain  conditions  under  the  plea  of 
the  general  issue.  But  the  plaintiil  suffered  no  damage  from 
this  error  of  the  circuit  court,  and  cannot  therefore  complain 
of  it  in  this  Court,  the  defendant  in  his  evidence  entirely 
failing  to  sustain  either  of  these  special  pleas.  The  law  gov- 
erning in  such  a  case  is:  "If  any  part  of  the  contract  proved 
should  vary  materially  from  that  which  is  stated  in  the  pro- 
ceedings, such  variance  will  be  fatal  to  the  party  who  relies  on 
such  special  contract."  (James v.  Mitchell^  8  W.  Va.  568,  Sylla- 
bus 2;  Same  Case,  16  W.  Va.,  263,  264.) 

In  the  case  before  us  the  evidence  clearly  showed,  that  the 
phiintift  did  not  agree  to  furnish  to  the  defendant  organs  at 
any  fixed  or  stipulated  prices,  as  alleged  in  each  of  the  special 
pleas,  but  simply  agreed  to  furnish  him  with  organs  as  needed 
by  him  for  re-sale  in  the  specified  territory,  no  price  being 
agreed  upon.  This  was  in  law  the  equivalent  of  agreeing  to 
fiirnish  organs  at  a  fair  and  reasonable  price,  which  might 
vary  from  time  to  time ;  and  the  evidence  shows  it  did  so 
vary.  This  is  a  material  variation  from  the  contract  alleged 
in  the  special  pleas.  The  contract  as  proven  further  differed 
most  materially  from  the  contracts  as  alleged  in  cither  of 
these  special  pleas  as  to  the  time,  during  which  by  the  agree- 
ment the  plaintiff  was  to  furnish  these  organs  to  the  defend- 
ant, as  we  will  presently  show. 

The  jury,  we  think,  did  not  base  their  verdict  on  the 
issue  joined  on  either  ot  these  special  pleas,  but  must  have 
rendered  it  on  the  general  issue;  and  the  allowance  made  by 
the  jury  to  the  defendant  as  an  abatement  to  the  plaintiff's 
demand,  which  was  fully  proven,  must  have  been  based 
solely  on  the  general  issue  and  on  the  recoupmait  of  the  de- 
fendant's damage  under  his  notice,  that  he  would  ask  tor 
such  recoupment  If  we  find  that  they  were  justified  by  the 
evidence  in  allowing  the  recoupment  to  the  extent  to  which 
they  did  allow  it,  we  can  not  reverse  the  judgment  of  tlie 
circuit  court  because  of  the  error  of  the  court  in  permitting 
these  two  special  pleas  to  be  filed;  for  in  such  case  this  error 
would  not  have  been  prejudicial  to  the  plaintiff  below,  who 
is  the  plaintiff  in  error  also.     IJuthad  the  jury  a  right  under 
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the  general  issue  of  7ion  assumpsit  to  recoup  the  damages  sus- 
tained by  the  defendant  by  reason  of  the  breach  by  the  plain- 
tiff of  the  obligations  imposed  upon  it  by  the  contract  with 
the  defendant  on  which  this  suit  is  based  ?  Before  answering 
this  question  we  will  consider  the  character  of  thivS  dofonso 
oi  recoupment^  its  origin  and  the  proper  mode  of  relying  upon 
it  in  a  case  of  the  character  of  the  one  before  us,  if  it  can  be 
properly  applied  to  such  a  case. 

At  common  law  the  defendant  had  a  right  to  recoup  the 
plaintiff's  damages  in  a  few  instances,  when  the  reduction 
claimed  sprang  immediately  from  the  claim  relied  upon  by 
the  plaintiff.  This  was  denominated  a  recoupment  This 
right  wjis  anciently  confined  within  very  narrow  limits  and 
was  indeed  little  if  anything  more  than  a  mere  right  of  de- 
ducting from  the  amount  of  the  plaintiff's  recovery,  on  the 
ground  that  his  damages  were  really  not  as  great  as  alleged. 
This  remedy  of  recoupment  was  of  very  limited  application 
and  was  originally  so  trammeled  by  technicalities,  that  it  was 
of  but  little  use,  and  the  term  recoupment  for  a  time  became 
obsolete ;  yet  the  principle  was  always  retained.  Recently 
not  only  has  the  term  recoupment  been  revived,  but  the  doc- 
trine has  sprung  into  new  life.  The  rigid  rules  of  the 
common  law,  which  so  restricted  this  right,  have  yielded  to 
the  advance  of  civilization,  and  a  new  vigor  has  been  infused 
into  this  remedy;  and  it  is  now  held  that  the  defendant  may 
T&'oup  generally,  whenever  the  demands  of  both  parties  spring 
out  of  the  same  contract  or  transaction;  and  it  opens  in  this 
country  generally  the  entire  contract  or  transaction,  so  far 
JUS  is  necessary  to  determine  the  plaintiff's  right  to  damages 
and  the  amount  of  the  defendant's  cross-claims. 

The  defense  of  recoupment  diflers  from  set-off  in  several 
important  particulars.  First,  it  is  confined  to  matters  aris- 
ing out  of  and  connected  with  the  transaction  or  contract, 
upon  which  the  suit  was  brought;  secondly,  it  has  no  regard 
to  whether  the  claim  be  liquidated  or  unliquidated  ;  thirdly, 
if  the  defendant's  claim  exceeds  the  plaintiff's,  he  can  not 
in  that  action  recover  the  balance  which  was  due  to  him. 
(Wardx,  Fellers^  3  Mich.  281;  Railrocul  Ok  v.  Jameson^  13 
W.  Va.,  837-838).  The  instances  and  extent,  to  which  the 
defendant  can  exercise  this  right  of  recoupment^  are  to  a  (!on- 
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siderable  degree  unsettled;  and  the  manner  of  its  exercise  is 
also  to  some  extent  unsettled.  To  comprehend  the  charac- 
ter of  the  disputes,  which  have  arisen  as  to  the  manner  of 
the  exercise  ot  this  right  of  recoupment,  I  will  quote  from  the 
difificnting  opinion  of  Judge  Oowen  in  Barber  v.  Rosc^  5 
Hill  79: 

"The  rule  of  rccoupynent  has  come  to  us  from  England 
accompanied  with  the  remark,  that  when  the  quality  of  the 
work  done  at  a  stated  price  is  to  be  impeached,  notice  of  the 
defense  is  proper.  (Lord  Ellenborough,  C.  J.,  and  Lawrence, 
J.,  in  Barton  v.  Butler,  7  East  479).  Counsel  had  com- 
plained of  surprise  and  Buller,  J.,  had  refused  to  allow  the 
defeiise,  while  Lord  Kenyon  had  allowed  it ;  and  the  re- 
marks mentioned  seems  to  have  been  thrown  out,  first,  as  a 
reply  to  the  counsel,  and,  secondly,  as  possibly  tending  to 
reconcile  conflicting  decisions  of  the  judges.  They  ^proba- 
bly  led  the  chancellor  to  say  in  Reab  v.  McAlister^  that  he 
considered  a  like  defence  perfectly  just  and  equitable  when 
the  plaintiff  has  notice  of  it.  In  Ives  v.  Van  Epps,  22  Wend. 
157,  the  point  was  raised,  but  it  wast  not  thought  necessary 
to  decide  it.  I  then  said  notice  may  be  necessary;  but  added 
that  the  rejection  of  the  evidence  was  no  part  of  the  want 
of  it.  The  question  has  never  been  much  thought  of  so  far 
as  I  can  discover,  nor  do  I  find  it  has  ever  become  necessary 
to  decide  it  in  any  of  the  cases  where  it  has  been  mooted. 
In  no  English  case  except  Barton  v.  Butler,  7  East  479,  is 
the  idea  of  notice  suggested.  Other  decisions  have  gone 
forward  without  any  attention  to  it.  {King  v.  Boston,  7  East 
481,  note  a,  A.  D.,1789;  Farnsworthv.  Garrard,!  Camp.  88, 
A.  I).,  1807  ;  Okell  v.  Smith,  1  Stark.  Rep.  107,  A.  D.,  1815 ; 
Pountton  V.  Lattimore,  9  Barn.  &  Cress.  259,  A.  D.,  1829  ;  Al- 
len V.  Cameron,  Tyrwh.  907,  Cr.  &  Mees.  832,  S.  C,  A.  D. 
1833;  Struts.  Blay,  2  Barn.  &  Adolph.  450,  A.  D.,  1831; 
Recognizing  Connard  v.  Gillis,  7  East  480,  481  and  see  Cousins 
V.  Baddow,  1  Gale  305.) 

''These  cases  belong  to  two  classes ;  one  where  the  defense 
was  partial  and  the  other  where  it  was  total.  The  want  of 
notice  was  equally  disregarded  in  both.  Mr.  Leigh  in  his  late 
book  on  Nisi  Prius  (vol.  1  p.  79)  delcares  the  rule  in  Barton 
V.  Butler,  in  these  words:  'The  defendant  should  (though  he 
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need  not)  give  notice  to  the  plaintiff  of  the  intended  defense  ; 
for  otherwise  he  may  have  given  to  coiuphiiuant  a  durprise, 
as  he  may  only  come  prepared  to  prove  the  agreement  for  a 
specified  sum.'  I  presume  he  means  to  be  understood  as 
saying  that  the  defendant  may  or  may  not  give  notice  at  his 
pleasure ;  but  if  he  gives  none  the  court  will  listen  more  readily 
to  a  motion  for  a  new  trial  on  the  ground  of  surprise.  That 
any  judge  or  writer  ever  intended  to  lay  down  the  rule  as 
one  of  pleading  I  do  not  believe.  There  is  no  color  in  pre- 
cedent or  principle  for  saying  that  a  defense  striking  directly 
at  the  whole  cause  of  action  need  be  pleaded  in  an  action  ot 
assumpsit;  and  there  is  still  less  ground  for  saying  that  a 
partial  defense — matter  merely  to  mitigate  damages — should 
be  pleaded.  A  partial  defense  can  never  according  to  our 
eases  be  introduced  by  a  plea,  and  the  universal  rule  botli  in 
England  and  this  State  is,  that  where  a  matter  can  not 
be  pleaded  it  may  be  given  in  evidence.  {Herkcmer  Mami- 
fadarmg  ami  Ih/draulir  Cb.,  v.  Small,  21  Wend.  273,  277; 
Wilmarfh  v.  Bahcork,  2  Hill  194,  196. 

"I  am  satirttied  that  to  require  notice  of  a  defense  by  way 
of  recoapmctd  in  any  case  would  be  a  departure  from  i>rinci- 
ple,  from  precedent,  and  all  the  analogies  of  pleading.  The 
truth  is  as  remarked  by  Mr.  Justice  Bronson  in  ButtcTman 
V.  Pierce  the  doctrine  of  recoupmxmt  is  of  recent  origin.  It 
would  not  have  been  surprising  therefore,  after  the  remarks 
in  Barton  v.  Butler,  7  East  479,  had  some  judges  required  a 
plea  or  notice.  The  cases  fluctuated  tor  some  time  both  in 
England  and  in  this  State  on  the  question  of  whether  the 
doctrine  itself  should  be  received  into  the  law.  About  as 
much  has  been  said  on  the  point  of  notice  in  one  country  as 
in  another;  but  not  enough  in  either  to  give  any  serious 
countenance  to  the  idea  that  it  is  necessary.  On  the  whole  I 
am  batisfled  that  the  plaintifl''s  contract  having  been  broken 
as  to  time,  formed  a  good  ground  for  claiming  damages  by 
way  of  recoupment;  and  that  the  defense  was  admissible  under 
the  general  issue." 

This  opinion  was  rendered  in  May,  1843,  and  though  a 
raajorit}'  of  the  court  held,  that  "  evidence  by  way  of  recoup- 
ment is  not  admissable,  unless  notice  of  the  defence  be  given, 
but  if  notice  of  the  defence  is  given,  evidence  by  way  of  re- 
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ronpnuHt  miiy  ahvjiyK  be  given  under  the  general  issue  ot  as- 
siwipslt,''  yet  the  real  questions  to  be  considered  in  determin- 
ing whether  reeouprnent  can  be  given  in  evidence  under  the 
general  issue  in  assumpsit,  and  whether  in  any  or  in  every 
case,  where  such  defence  is  put  in  under  the  general  issue, 
are  so  well  presented  in  this  opinion  of  Oowen,  judge,  that 
I  have  thought  proj^er  to  quote  largely  from  it.  The  opinion 
of  the  majority  of  the  court  given  by  Bronson,  judge,  5  Ilill 
81,  is  as  follow\s: 

"  Although  it  may  never  have  been  directly  and  necessarily 
decided  that  the  defendant  must  give  notice  of  his  intentions  to 
recoup  damages,  it  has  often  been  assumed  by  the  courts  of 
this  State  tliat  notice  must  be  given  ;  and  such  appears  to  be 
the  general  oi)inion  of  the  profession.  Very  few  cases  have 
fallen  under  my  observation  where  the  defence  was  attempted 
without  notice.  If  it  must  be  regarded  as  an  open  cjuestion, 
tlien  upon  principle,  I  think  notice  should  bercquired.  The 
defendant  often  has  an  election  either  to  bring  a  cross  action 
or  set  up  his  claim  by  way  of  recouping  damages ;  and  with- 
out a  notice  the  plaintiff*  may  be  surprised  on  the  trial  by  a 
defence  whicli  he  is  wliolly  uni)repared  to  meet.  There  can 
be  no  hardship  on  the  defendant  in  requiring  him  to  give 
notice,  while  a  different  rule  would  be  likely  to  work  injus- 
tice. I  am  aware  that  notice  is  not  necessary  w^ien  the 
defence  goes  to  the  whole  consideration  of  the  promise  on 
which  the  plaintiff  sues.  Such  a  defence  shows  the  plaintiff 
has  no  cause  of  action,  and  is  fairly  covered  by  the  plea  ot 
mm  assumpsU.  But  it  is  not  so  when,  as  in  this  case,  the  de- 
fence adnnts  the  plaintiff  has  a  right  to  sue,  and  seeks  to 
nro^yy?  damages  on  the  ground  that  the  plaintiff  has  failed  to 
perform  some  stipulation  in  the  contract  which  was  oblig- 
atory upon  him.  In  such  case 'notice  must  be  given.  But 
the  defence  seems  to  have  been  rejected  on  the  ground  that 
it  was  not,  in  its  own  nature,  admissable.  The  want  of  notice 
was  not  mentioned  in  the  court  below.  On  this  ground  I 
agree  that  the  judgment  should  be  reversed." 

These  are  the  views  of  the  New  York  courts.  See  Van 
Epps  V.  Harrison,  5  Hill  63.  The  Mayor,  ^c,  of  the  city  of 
Albany  v.  Trowbridge -and  others,  5  Hill  71 ;  Trowbridge  v.  The 
Mayor  of  Albany,  7  Hill  430.     It  seems  to  me,  that  those 
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ooiirt.s  whidi  held  tormurly,  that  n'i*itHp)iU'iit  whs  only  tluj 
right  of  (leduotiiig  from  the  amount,  which  the  plaintift 
claimed,  on  the  ground  that  the  damages,  which  he  claimed 
ill  an  action  of  (v^sumpsity  were  too  much,  and  his  damages 
were  really  not  as  high  as  he  alleged,  would  of  course  hold 
that  the  damages  so  claimed  could  be  reduced  under  the 
general  issue  of  non  as-iunipsit  without  any  sort  of  notice  to 
the  plaintift,  that  such  reduction  of  the  amount  of  the  damages 
claimed  by  the  plaintift  would  be  insisted  on  by  the  defendant 
in  the  trial;  and  that  in  a  case  of  this  character  no  notice 
would  now  be  required  to  be  given  to  the  plaintift.  But 
when  a  court  held,  as  the  courts  do  now  generally,  tliat  the 
defendant  may  recoup,  whenever  the  demands  of  both  parties 
spring  out  of  the  same  contract  or  transaction,  and  the  entire 
contract  is  opened,  so  far  as  is  necessary  to  determine  the 
plaintift's  right  to  damages  and  the  amount  of  the  defend- 
ant's cross-claim,  if  the  defendant  chooses  in  the  action  of 
a^mitnpsit  brought  by  the  plaintift  to  set  up  such  claim  byway 
of  reroupitu/  damages  instead  of  bringing  a  cross-action,  as  he 
might,  which  is  the  character  of  the  case  before  us,  such 
court  should  hold,  that  the  defendant  must  give  the  plaintift 
notice,  that  he  will  on  the  trial  ol  the  case  on  the  general  issue 
seek  to  recoup  such  damages;  tor  otherwise  not  only  miglit 
the  plaintift  be  surprised,  but  it  would  be  difficult  or  impossi- 
ble, if  a  cross-suit  was  afterwards  brought  by  the  defendant 
against  the  plaintift,  for  him  to  show  that  in  point  of  fact  the 
damages  claimed  by  the  defendant  in  the  last  suit  brought  by 
him  against  the  plaintift  were  really  recouped  in  the  first  suit. 
These  views  we  are  disposed  to  adoi)t  as  most  in  accord  with 
reason  and  justice,  and  as  sustained  by  the  current  of  authori- 
ties. See  Babeock  v.  IricCy  18  111.  420  ;  liobertsori  v.  Baveiiport 
jf  Peterson,  27  Ala.  575  ;  Steamboat  WeUsville  v.  Geisse,  3  Ohio 
333 ;  SatchweM  v.  Williams,  40  Conn.  371 ;  Upto7i  .f  Co.  v. 
Julian^  Co.,  7  Ohio  95;  Fowler  ^f*  Moon  v.  Isacic  B.  Pajpie, 
49  Miss.  32;  Rogers  v.  Humphrey,  39  Maine  382;  The 
Methodist  Episcopal  Church  of  East  Sar/iiiaiv  v.  Ladd,  22 
Mich.  280. 

The  defence  of  recoupment  should  never  be  set  up  by  a  plea. 
If  the  defence  struck  directly  at  the  whole  cause  of  action,  it 
might  be  made  under  the  plea  of  non  assumpsit.     It  it  were  a 


Digitized  by 


Google 


88  Sterling  Organ  Co.  v.  House.  [Sup.  Ct. 

partial  defence,  it  could  not  be  introduced  by  plea,  and  as  it 
cannot  be  introduced  bj'  plea  at  common  law,  therefore  it 
may  be  introduced  under  the  plea  of  the  general  issue  ot 
non  assumpsit.  (Baber  v.  Rose,  5  Hill  80 ;  Steamboat  Wells- 
YiUe  V.  Geisse,  3  Ohio  833;  Nichols  v.  Dusenhiiry,  2  Com.  283.) 
It  has  been  decided  in  a  number  of  cases  in  the  Court  ot 
Appeals  of  Virginia,  that  prior  to  the  statute  of  1831  before 
quoted  no  special  plea  could  be  filed  by  a  defendant  setting 
up  as  an  abatement  or  satisfaction  of  the  plaintiffs  demand, 
that  he  had  violated  the  obligation  on  his  part  imposed  on 
him  by  the  contract,  or  that  the  consideration  failed,  or  that 
fraud  and  deceit  had  been  practiced  by  the  plaintiff  in  making 
the  contract  sued  upon,  on  which  his  suit  was  based  ;  in  other 
words  that  he  could  not  set  up  the  defence  of  recoupment  by 
plea.  {Taylor  v.  King^G  Mumf.  358 ;  Wjfchc  v.  Mack! hi,  2 
Rand.  426 ;   Tomilsoii's  Admr.  v.  M<ison,  6  liand.  169.) 

It  was  because  of  decisions  of  this  character  that  the  act  ot 
1831  was  passed,  which  allows  special  pleas  in  csises  of  this 
sort.  The  cases  named,  in  which  special  pleas  are  allowed, 
include  certain  cases,  in  whicli,  according  to  the  views  I  have 
expressed,  the  facts  might  have  been  given  in  evidence  aa  a 
defense  under  the  general  issue  of  non  assumpsit  accompanied 
with  notice  to  the  plaintiff.  I  do  not  understand  this  act  of 
1831  allowing  special  pleas  in  certain  cases,  where  the  defence 
is  recouj)7nimty  to  exclude  the  defendant  from  making  this 
defence  under  the  general  issue  of  non  assumpsit  accompanied 
with  notice  thereof  to  the  plaintiff. 

Applying  the  law  as  thus  stated  to  this  case,  it  seems  clear 
that  the  defence,  which  tlie  defendant  sought  to  set  up  by 
special  pleas,  could  properly  have  been  set  up  under  the 
general  issue  of  non  assumpsit  accompanied  with  notice  to  the 
plaintiff  of  what  damages  the  defendant  sought  to  recoup. 
The  circuit  court  therefore  did  not  err  in  permitting  the  de- 
fendant to  file  the  notice  of  recoupment,  when  he  pleaded  non 
assumpsit.  The  notice  was  perhaps  not  as  explicit  as  it 
might  have  been,  yet  the  object  of  giving  it  being  to  prevent 
surprise  on  the  part  of  the  plaintiff  by  the  introduction  of 
certain  evidence  by  the  defendant,  and  as  it  is  apparent  from 
the  record,  that  the  plaintiff  was  in  no  manner  surprised  by 
want  of  explicit  notice  and  did  not  object  to  any  evidence  on 
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this  ground,  but  all  the  objections  to  evidence  were  based  on 
other  grounds,  and  as  the  case  was  really  tried  on  its  merits, 
and  each  party  knew  w^ell  the  character  of  the  case  sought  to 
be  established  by  the  other,  we  can  not  set  aside  the  verdict 
because  of  any  supposed  defect  in  the  notice  of  recoupment. 
If  this  notice  was  considered  by  the  plaintiff  as  so  defective 
that  the  evidence  offered  under  it  operated  as  a  surprise  to 
him,  then,  where  such  evidence  was  offered,  it  was  his  duty 
to  object  to  its  introduction  on  that  ground.  As  he  did  not 
do  this,  this  Court  will  not  disturb  the  verdict,  if  it  be  other- 
wise correct,  because  of  the  character  of  this  notice. 

Was  the  verdict  otherwise  wrong?  The  arrangement, 
under  which  the  defendant  purchased  the  organs,  for  the 
i».'icj  (>'  wlii^i  this  suit  was  brought,  was  made  by  a 
verbal  conversation  between  the  agent  of  the  plaintiff*  and 
the  defendant.  No  other  person  was  present;  and  this  agent 
and  the  defendant  differ  considerably  as  to  what  pjissed  in 
this  conversation.  Neither  pretended  that  any  formal  con- 
tract was  made.  The  agreement  between  them  is  to  be  de- 
duced from  this  conversation  and  from  the  long  correspon 
•  dence  between  them.  The  most  important  letters  between 
them  are  set  out  at  length  in  the  sttitement  of  the  case.  The 
defendant  in  his  evidence  represents,  that  from  this  conver- 
sation between  him  and  the  agent  of  the  plaintiff  the  agree- 
ment can  be  deduced,  that  the  plaintiff*  should  emi)loy  the 
defendant  as  its  agent  to  introduce  the  organs  of  the  plaintiff's 
manufacture  in  a  certain  specified  territory,  and  in  doing  so 
was  to  buy  from  the  plaintiff'  organs  for  re-sale  in  this  terri- 
torj',  and  in  consideration  thereof  the  plaintiff*  agreed,  that  he 
would  constitute  the  defendant  his  exclusive  agent  to  sell  the 
organs  of  the  plaintiff's  manufacture  in  this  specified  territory ; 
but  he  did  not  pretend  to  sa^f  that  any  of  the  organs,  which 
were  to  be  sold,  were  to  be  sold  by  the  defendant  for  the 
plaintiff',  but  they,  the  defendant  himself  stated,  were  to  be 
his  own  organs  purchased  of  the  plaintiff*.  And  he  did  not 
pretend  to  say  that  in  this  conversation  the  price,  which  he 
was  to  pay  for  the  organs,  was  fixed.  He  states  that  this 
arrangement  was  to  continue  tor  so  long  a  time,  as  the  de- 
fendant should  be  successful  in  selling  the  organs,  which  can 
legally  mean  only  that  it  was  to  continue  during  the  pleasure 
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of  the  defendant.  This  last  statement  eRi)eeially  was  contra- 
dicted by  the  agent  of  the  plaiiitiff,  who  stated,  that  no  time 
was  agreed  upon,  during  which  this  arrangement  was  to  con- 
tinue; and  he  interpreted  the  contract  between  plaintiif  and 
defendant  as  one  which  was  to  continue  during  the  pleasure 
of  both  parties.  Taking  the  two  statements  together  and 
reading  the  numerous  letters,  which  passed  between  the 
parties,  I  think  the  jury  could  well  have  understood  the 
arrangement  to  have  been,  that  it  was  to  continue  lor  a  time 
in  no  manner  specified  or  fixed  by  the  parties.  This  being 
the  case,  the  legal  effect  of  such  an  understanding  would  be, 
that  either  party  could  at  his  pleasure  put  an  end  to  the 
arrangement  upon  giving  to  the  other  reasonable  notice  of 
his  intention  so  to  do,  and  thus  avoid  the  loss  which  would 
necessarily  fall  on  one  of  them  by  the  sudden  putting  an  end 
to  the  arrangement  by  the  other;  and  the  corre8[K)ndence 
miglit  well  be  understood  as  showing  that  this  was  the  real 
understanding  in  point  of  fact. 

The  evidence  of  the  defendant  himself  sliovvs,  that  in  no 
proper  or  legal  sense  of  the  term  was  he  to  be  the  agent  of 
the  plaintiff  to  sell  his  organs ;  for  the  defendant  was  to  sell 
none,  which  he  had  not  previously  purchased,  and  which  did 
not  belong  absolutely  to  him  as  their  owner.  So  the  agree- 
ment, that  he  was  to  have  the  exclusive  right  to  sell  those 
organs  in  a  certain  territory,  in  its  legal  effect  amounts  to 
nothing;  tor  the  plaintiff  could  not  legally  confer  on  the  de- 
fendant a  monopoly  of  the  business  of  selling  organs  in  the 
specified  territory.  The  defendant  did  not  in  his  testimony 
pretend,  that  the  plaintiff  had  any  patent  for  the  organs  he 
was  manufacturing;  and  therefore  of  course  any  one  had  a 
right  to  manufacture  tliem  and  to  sell  them  in  the  specified 
territory.  Or  if  no  one  else  manufactured  them,  any  one 
who  purchased  them  of  the  plaintiffs  manufacture  had  a 
pierfect  right  to  sell  them  in  this  specified  torritory  or  any- 
where else.  If  the  plaintiff  had  been  the  patentee  of  these 
organs,  it  might  perhaps  have  conferred  on  the  defendant 
the  exclusive  right  to  sell  them  in  this  specified  territory, 
{Birdsall  v.  Perego,  5  Blatch.  251);  but  not  being  the  pat- 
entee it  certainly  had  no  right  to  confer  on  the  defendant 
the  exclusive  right  to  sell  these  organs  in  a  specified  territory. 
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Stripped  then  of  all  these  irrelevant  matters,  the  arrange- 
ment between  the  plaintiff  and  defendant  was  aceordini^  to 
its  legal  effect,  as  the  jury  had  a  right  to  conclude  from  the 
evidence,  that  the  defendant  would  bear  the  expense  and 
trouble  of  making  all  the  necessary  arrangements  by  hiring 
men  and  teams  to  introduce  the  organs  of  the  plaintifl's  manu- 
facture in  a  certain  specified  territory,  and  in  consideration 
thereof  the  plaintift  would  furfiish  to  the  defendant  at  rea- 
sonable prices,  whenever  he  might  order  them,  all  the  organs 
of  the  plaintiff's  manufacture,  which  the  defendant  needed  tor 
re-sale  in  the  specified  territory,  and  that  this  arrangement 
should  continue  during  the  pleasure  of  the  parties,  to  be  put 
an  end  to  only  on  reasonable  notice  by  the  party  so  desiring. 
The  evidence  shows  clearly,  that  in  violation  of  this  agree- 
ment the  plaintiff  put  an  end  to  this  arrangement  suddenly 
without  giving  the  defendant  reasonable  notice  ot  its  intcMi- 
tion  to  do  so;  and  as  a  direct  consequence  of  this  action  of 
the  plaintift  and  its  refusal  or  purposed  neglect  to  furnish,  as 
it  had  agreed  to  do,  organs  to  the  defendant,  his  two  teams 
and  four  horses  and  four  men  he  had  hired  were  idle  for 
seven  or  eight  days,  causing  an  expense  to  the  defendant  of 
(121.00,  which  sum  was  entirely  lost  to  him.  It  is  obvious 
therefore,  that  this  (121.00  would  be  afixed  sum  which  would 
be  a  minimum  sum,  which  should  have  been  recouped  by  the 
verdict  of  the  jury  against  the  plaintiffs  claim  for  organs, 
which  it  had  sold  to  the  defendant,  and  which  were  not  paid 
for  by  the  defendant. 

The  jury  might  have  found  it  difKcuk  to  determine,  what 
was  a  reasonable  notice  to  be  given  by  the  plaintift  to  the 
defendant,  before  it  terminated  the  arrangement  between 
them.  A  reasonable  notice  would  have  been  such  time,  as 
would  have  enabled  the  defendant  to  deliver  all  organs  he 
had  sold  to  purchasers  in  this  territory  and  complete  any 
contracts  with  proposed  purchasers,  which  might  have  been  in- 
complete, when  the  notice  was  given,  and  allow  the  agents  of  the 
defendant  to  see  again  persons  whom  they  had  seen  before, 
and  to  whom  they  had  recommended  these  organs,  and 
ascertain  whether  or  not  they  would  purchase.  But  it  would 
not  include  any  time  to  allow  the  defendant's  agents  oppor- 
tunity to  visit  persons  they  had  not  before  seen,  in  order  to 
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iiuluce  them  to  purchafic  these  organs.  The  jury  might  also 
have  found  it  difficult  to  determine  the  loss  to  the  defendant 
occasioned  by  his  inability  to  deliver  the  organs  he  had  sold 
or  to  complete  the  sale  of  those  organs  which  he  or  his  agents 
had  a  fair  prospect  of  sale,  when  this  arrangement  was 
terminated.  But  fortunately  in  this  case  the  parties  by  their 
conduct  relieved  the  jury  of  much  of  this  difficulty. 

As  soon  as  the  plaintift  in  violation  of  its  contract  without 
any  reasonable  notice  to  the  defendant  of  its  purpose  to  do 
so  put  an  end  to  their  arrangements  by  its  letter  dated  the 
22nd  of  April,  1882,  the  defendant  on  April  27,  1882, 
telegraphed  to  the  plaintiff  to  ship  to  the  defendant  at 
Clarksburg  ten  of  its  organs  at  once  and  canceled  all  other 
orders.  The  jury  had  a  right  to  conclude  from  this,  that 
the  defendant  thought  that  ten  organs  were  enough  to  supply 
persons,  to  whom  he  had  sold  organs,  or  those  whom  he  was 
then  by  his  agents  chaffering  with  for  the  sale  of  organs,  or 
those  ])ersons  whom  his  agents  had  a  reasonable  prospect  of 
selling  to,  and  that  if  that  number  were  furnished  him,  the 
time  it  would  take  to  dispose  of  a?id  deliver  them  would  be 
the  rejisonable  time,  to  which  he  was  entitled,  before  the  ar- 
rangement between  him  and  the  plaintiff  could  under  this 
contract  be  terminated.  But  instead  of  supplying  these  te!i 
organs,  Jis  in  my  judgment  if  was  bound  to  do,  as  the  time 
required  to  dispose  of  them  was  not  more  than  the  reasonable 
notice  of  the  terminating  of  the  contract,  to  which  the  defend- 
ant was  entitled,  and  which  the  plaintiff  by  not  objecting 
thereto  had  tacitly  agreed  to  give,  the  i)laintiff  furnished 
the  defendant  but  three  of  them,  and  with  no  good  excuse 
neglected  to  furnish  the  other  seven.  That  the  plaifitiff  re- 
garded this  order  for  ten  organs  as  reasonable,  the  jury  had  a 
right  to  infer  from  the  fact,  that  the  plaintiff  made  no  com- 
plaint, that  the  number  was  unreasonably  great,  and  had 
written  but  a  few  days  before  to  the  defendant:  "If  you 
want  some  stock  to  keep  you  going  till  you  fix  elsewhere, 
telegraph  us  on  receipt  of  this  and  we  will  endeavor  to  sup- 
ply your  wants."  The  plaintiff  sent  but  three  of  the  organs 
telegraphed  for  in  answer  to  this  letter;  and  in  sending  these 
three  with  no  objection  to  the  number  ordered  they  showed 
they  deemed  the  ten  a  reasonable  number.     Had  the  seven 


Digitized  by 


Google 


Nov.,  1884.]     Sterling  Organ  Co.  i\  House.  98 

others  been  furnished,  as  they  should  have  been,  during  the 
week  when  the  defendant's  men  and  teams  were  idle  waiting 
and  expecting  them,  they  would,  the  jury  may  well  have 
believed,  have  been  sold  and  delivered  at  a  profit  to  the  de- 
fendant of  about  $50.00  on  each  organ  or  $350.00  on  the  seven. 
His  expenses  while  delivering  the  organs  would  have  been 
no  greater  than  they  were  while  he  was  waiting  for  them. 
The  loss  of  the  defendant  caused  by  the  failure  of  the  plaintiff 
to  supply  him  with  these  organs  was  probably  about  $350.00; 
and  the  plaintiff  could  not  have  complained  of  the  jury,  had 
the  verdict  abated  from  the  claim  of  the  plaintift  as 
proven  this  sum  of  $350.00  as  the  amount  of  the  defendant's 
damages,  which  should  have  been  recouped. 

A  calculation  of  the  amount  of  the  plaintiff's  claim  as  com- 
pared with  the  verdict  of  the  jury  will  show,  that  the  jury  by 
their  verdict  actually  recouped  against  the  plaintiff's  claim  as 
the  damages  of  the  defendant  arising  from  the  breach  of  the 
contract  about  $325.00  only.  So  that  the  plaintift  had  no  right 
to  complain  of  the  verdict ;  and  the  court  did  not  err  in  re- 
fusing on  the  plaintiff's  motion  to  grant  a  new  trial.  The 
defendant  at  one  time  also  moved  the  court  to  grant  him  a 
new  trial ;  but  he  afterwards  wisely  withdrew  this  motion. 
It  seems  to  me,  that  neither  party  had  any  reason  to  complain 
of  the  verdict.  It  was  about  as  near  right  as  verdicts  gener- 
ally are,  when  damages  have  to  be  assessed.  The  reason 
doubtless,  why  both  parties  were  dissatisfied,  was,  that  each 
thought  the  evidence  established  a  different  case  h'om  that 
which  the  jury  had  a  right  to  think,  and  which,  I  presume,  did 
think  it  established. 

According  to  the  plaintiff's  view  of  what  was  proven  by 
the  evidence  he  had  at  any  time  the  right  to  put  an  end  to 
the  arrangement  with  the  defendant  without  any  previous 
notice.  If  this  view  of  the  plaintiff's  were  correct,  his  con- 
duct would  not  have  been  a  breach  of  his  contract,  and  the 
defendant  of  course  would  have  no  right  to  recoup  any 
damages  against  his  claim.  But  such  an  understanding  of  the 
real  agreement  between  the  parties  would  be  a  very  unrea- 
sonable one,  as  by  it  the  defendant  was  required  to  spend  a 
large  amount  of  money  in  establishing  a  business,  which  by 
the  contract,  as  thus  interpreted,  the  plaintiff*  had  a  right  to 
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break  up  at  any  raoment  with  certain  loss  to  the  defendant. 
The  plaintiff's  letter,  it  seems  to  me,  shows  that  the  plaintiff 
did  not  so  understand  this  arrangement. 

On  the  other  hand  the  defendant  regarded  the  evidence  as 
proving  that  the  arrangment  was,  that  the  plaintiff'  was  bound 
to  furnish  him  with  whatever  organs  he  might  want  as  long 
as  he  might  choose  to  continue  in  the  business  of  selling  or- 
gans, while  he  could  discontinue  the  business  whenever  he 
pleased  without  notice  to  the  plaintiff.  This  would  have 
been  a  most  unreasonable  contract  and  one,  which  it  would 
require  strong  evidence  to  show  that  the  plaintiff  had  made. 
The  letters  which  passed  between  the  parties  satisfied  the 
jury  doubtless,  that  this  was  not  the  contract  between  them. 
If  that  had  been  the  contract,  the  defendant  would  have  had 
the  right  to  recoup  the  damages  caused  by  his  inability  to 
deliver  the  organs,  which  he  had  sold  or  contracted  to  sell  or 
had  then  a  prospect  of  selling  to  known  persons,  and  perhaps, 
as  it  is  claimed,  for  the  loss  he  incurred  by  the  improper 
breaking  up  of  his  business,  provided  such  losses  were  not 
merely  speculative  and  entirely  uncertain. 

There  is  a  great  diversity  of  views  between  the  counsel  for 
the  plaintiff' and  the  counsel  for  the  defendant  as  to  the  meas- 
ure of  damages,  if  the  defendant's  views  of  what  was  the 
contract  had  been  established  by  the  evidence.  The  counsel 
for  the  plain tiff'insists,  that  the  $700.00  damages  claimed  in  the 
first  special  plea  cannot  be  allowed,  because  they  are  not  the 
fair,  natural  and  proxinuite  result  of  the  breach  of  the  con- 
tract complained  of  by  the  defendant,  that  no  allowance  of 
damages  could  be  made  because  of  the  supposed  profits  that 
might  have  been  realized  by  carrying  on  the  business  of 
selling  these  organs,  and  cites  Hoive  Machine  Company  v. 
Bri/son^  44  Iowa  159,  Wilsoyi  Sewing  Machine  Company  v.  Sloan^ 
60  Iowa  367,  and  McKinnon  v.  McEwan^  42  Am.  458,  and 
Washburn  v.  Hubbard^  6  Lans.  11  to  sustain  this  position. 
The  counsel  for  the  defendant  on  the  other  hand  insists,  that 
the  defendant  is  entitled  to  the  benefit  of  his  contract ;  that 
in  its  breach  by  the  plaintiff  he  was  entitled  to  the  profits, 
which  he  would  probably  have  realized  from  this  contract, 
had  it  not  been  broken  by  the  plaintiff;  and  that  the  value 
of  the  contract  may  be  ascertained  by  the  judgment  or  opin- 
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ion  of  experienced  men.  To  sustain  this  position  he  cites 
Tat/lor  V.  Bradley,  39  K  Y.  144;  Jones  v.  Fuller,  19  S.  C.  66; 
P.  W.  jf  B,  R.  E.  Co.  V.  Howard,  13  How.  307  344. 

I  need  express  no  opinion  upon  what  w^ould  have  been  the 
proper  measure  of  damages,  had  the  defendant's  view  of  what 
was  the  contract  between  the  [)artie8  been  sustained  by  the 
evidence  in  the  opinion  of  the  jury.  The  view,  which  I  think 
the  jury  took  ot  the  contract,  makes  it  much  less  difficult  to 
determine  the  true  measure  ot  the  defendant's  damages  by 
reason  ot  the  breach  thereof.  I  have  stated  what  I  deem  the 
true  mode  of  measuring  this  damage.  It  is  not  contingent 
upon  future  bargains  or  speculations  or  a  future  status  of  the 
market  or  upon  the  profits  which  might  be  made  out  of  con- 
tinuing the  business  of  selling  organs,  but  is  based  on  the 
reasonable  si||[)position,that,  when  this  contract  was  broken 
by  the  plaintiff,  the  defendant  by  previous  bargains  or  other- 
wise had  then  an  opportunity  of  disposing  ot  and  delivering 
in  all  probability  about  seven  organs,  the  sale  of  which, 
if  sold  at  the  prices  at  which  he  was  selling  them,  would 
have  brought  him  $350.00  more  than  the  price  he  was  to 
give  for  them.  There  is  in  this  no  element  of  conjecture  or 
speculation  ;  and  this  mode  of  measuring  the  damage  from  the 
breach  ot  the  contract,  if  it  was  such  a  contract,  as  I  think 
the  jury  from  the  evidence  thought  it  was,  is  not  in  conflict 
with  the  views  of  even  the  counsel  for  the  plaintiff,  as  above 
expressed. 

But  in  his  brief  the  counsel  for  the  plaintiff  in  error  in  refer- 
ence to  the  claims  set  up  in  the  special  plciis  for  $121.00  dam- 
ages, says:  "The  only  possible  claim  for  damages,  the  defendant 
could  insist  upon,  is  the  amount  of  loss  resulting  from  failure 
to  send  the  ten  organs  telegraphed  for ;  and  no  loss  on  this 
account  can  be  allowed,  unless  it  is  held,  that  the  plaintiff  by 
filling  a  part  of  the  order  made  itself  liable  for  the  whole,  and 
that  if  it  did  make  itself  so  liable,  the  measure  of  damages  is 
the  difference  between  the  price,  at  which  the  plaintiff  ought 
to  have  furnished  them,  and  the  price  at  which  the  defendant 
could  have  procured  them.  The  difference  upon  the  evidence 
most  advantageous  to  the  defendant  would  not  have  exceeded 
six  dollars  per  organ  or  $42.00  altogether." 

The  rule  here  laid  down  for  the  measure  of  damages  is  en- 
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entirely  inapplicable  to  this  case.  If  the  defendant  could  have 
at  once  supplied  himself  with  those  seven  organs,  which  he 
needed,  and  if  the  plaintift  had,  when  he  sent  him  the  three 
organs,  informed  him  he  would  send  him  no  more  and  not  kept 
idle  the  tour  men  employed  by  the  defendant  with  his  wagons 
and  horses  at  an  expense  to  the  defendant  of  more  than  ?100.00 
per  week,  then  there  would  be  a  propriety  in  adopting  the  meas- 
ure of  damages  suggested  by  the  plaintiffs  counsel.  But  it  is 
improbable  from  the  evidence,  that  within  a  week  after  the 
plaintitt  ceased  to  send  organs  to  the  defendant,  even  had 
he  informed  him,  that  he  would  not  send  the  other  seven  or- 
gans ordered,  the  defendant  could  have  got  these  seven  or- 
gans at  all ;  and  it  is  probable  that  his  agents  would  have 
had  to  wait  so  long  for  them,  that  their  expenses  while  wait- 
ing would  have  eaten  up  all  the  profits  on  the  (jfgans,  if  they 
were  received  and  sold. 

The  court  did  not  err  in  excluding  from  the  jury  evidence 
of  a  usage  prevailing  between  manufacturers  of  musical  in- 
struments and  their  agents,  whereby  agencies  could  be  dis- 
continued or  terminated  at  the  pleasure  of  either  party,  un- 
less expressly  otherwise  agreed.  The  agencies,  which  were 
thus  to  be  terminated  by  either  party  without  notice,  as  pro- 
posed to  be  proven,  were  not  agencies  but  contracts,  whereby 
the  manufacturer  furnished  the  purchaser  with  whatever  ot 
his  musical  instruments  he  might 'need  for  resale  in  a  certain 
district  of  country,  into  which  the  purchaser  undertook  to 
have  such  musical  instruments  introduced.  Now  as  I  under- 
stand the  law,  a  usage  to  be  admissible  to  explain  the  intent 
of  parties  in  a  contract  must  not  only  be  so  well  settled,  so 
uniformly  acted  upon  and  of  such  long  continuance,  as  to 
raise  a  fair  presumption,  that  it  was  known  to  both  contract- 
ing parties,  and  that  they  contracted  in  reference  to  and  in 
conformity  with  it,  but  it  must  not  control  the  express  inten- 
tion of  the  parties  nor  the  interpretation  and  effect,  which 
result  from  an  established  rule  of  law  applicable  to  it,  nor  be 
inconsistant  with  a  rule  of  the  common  law  on  the  same  subject. 
And  such  usage  of  a  trade,  in  order  that  it  may  be  regarded 
as  incorporated  into  a  contract,  must  be  certain,  general, 
known,  reasonable  and  not  repugnant  to  the  contract  nor  to 
the  rules  of  law.     See  Randall  v.  Sfnith,  63    Me.  106 ;  S. 
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C.  18  Am.  R.  200,  and  note;  Smith  v.  Gibbs,  44  K  H.  336; 
Hfiskins  y.  Wan'fl??^-,  116  Mass.  614;  Insurance  Company  v. 
Wright,  1  Wallace  456  and  470. 

The  evidence,  which  was  rejected  by  the  court  in  this  case, 
was  introduced  to  establish  a  usage,  which  fell  far  short  ot 
these  requirements  ot  the  law.  I  need  not  stop  to  point  out 
the  many  defects  in  the  usage  attempted  to  be  proven.  That 
it  would  be  a  very  unreasonable  usage,  I  have  already  shown ; 
and  this  alone  would  condemn  it  and  justify  the  court  in  ex- 
cluding it  from  the  consideration  of  the  jury. 

It  was  urged,  that  the  agreement  in  this  case  between  the 
plaintiff' and  defendant  proven  by  the  evidence  was  void, 
because  it  was  not,  as  required  by  the  statute  of  frauds,  in 
writing,  it  being  "an  agreement  that  was  not  to  be  performed 
within  a  year.  (Code,  ch.  98th,  sec.  1,  clause  7.)  But  the 
agreements  contemplated  by  this  provision  of  the  statute  of 
frauds  are  such,  as  by  their  terms  or  by  the  understanding  of 
the  parties  when  entered  into  were  to  have  their  perform- 
ance postponed  a  year  or  more,  and  not  such,  as  might  or 
might  not  chance  to  be  performed  within  that  time.  {Jordan 
v.  Miller ,  75  Va.  442,  450;  Clujffce  v.  Benoit,  60  Miss.  34; 
MePherson  v.  Orx,  90  U.  S.  404, 416 ;  Blakmey  v.  Good,  30 
Ohio  State  350,  362 ;  Niagara  Insurance  Co.  v.  Greeiie,  77 
Ind.  590,  593.)  As  this  agreement  did  not,  when  entered 
into,  have  its  performance  postponed  a  year  or  more,  but 
might  or  might  not  continue  one  year  or  more  at  the  option, 
to  be  afterwards  exercised,  of  either  party  on  reasonable  no- 
tice to  the  other  party,  it  did  not  come  within  the  statute  of 
frauds  and  was  not  by  it  required  to  be  in  writing. 

It  is  also  insisted  by  the  counsel  for  the  plaintiff  in  error, 
that  the  circuit  court  erred  in  refusing  to  act  upon  the  in- 
structions offered  by  the  plaintiff' afler  the  conclusion  of  the 
arguments  of  the  counsel  on  both  sides  before  the  jury. 
This  refusal  was  based  by  the  court  on  the  eleventh  rule  of  the 
court,  which  provides,  that  instructions  offered  at  this  stage  of 
the  case  would  not  be  entertained  or  considered  by  the  court. 
This  is  a  reasonable  rule  intended  to  facilitate  the  business  of 
the  court  and  to  guard  both  the  court  and  the  counsel  on 
tlie  opposite  side  from  injuries,  and  the  enforcement  of  such 
reasonable  rule  by  the  circuit  courts  should  be   upheld   by 
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the  appellate  courts,  as  has  been  done.  {Life  Insurance  Co* 
V.  Francisco,  17  Wall.  672,  679 ;  Brnuldlie  v.  People,  42 
HI.  221 ;  Haldtn  v.  Dall,  29  Cal.  556.)  But  though  a  circuit 
court  adopts  such  a  rule,  it  may  under  peculiar  circum- 
stances, when  justice  to  the  parties  requires  it,  depart  from  its 
rule;  and  if  under  such  circumstances,  as  ought  to  induce  it 
to  depart  therefrom,  it  refuses  to  do  so  and  will  not  entertain 
or  consider  proper  and  necessary  instructions  offered  by  one 
of  the  parties,  after  the  argument  is  closed,  it  may  be  that 
the  appellate  court  ought  to  review  its  action.  {People  v. 
Garball,  17  M\(i\\,,\0;  Billing  w  McCoy,  5  Xeb.  187.)  In 
this  case  the  record  shows  the  existence  of  no  such  peculiar 
circumstances  or  any  reason  why  the  rule  of  the  circuit  court 
should  not  be  followed.  But  counsel  for  the  plaintiff  insists 
that  this  was  not  a  rule  of  the  circuit  court  of  Ohio  county, 
because  it  was  adopted  on  May  19, 1877,  when  the  court  had 
l>ut  a  single  judge,  and  since  the  amendment  to  our  Consti- 
tution this  court  has  two  judges,  and  they  by  their  joint  ac- 
tion have  not  adopted  this  rule,  as  it  is  claimed  they  should 
have  done  under  the  Acts  of  1881,  chap.  2,  sec.  11.  It  is 
further  contended  that  the  circuit  court  of  Ohio  county  in  exist- 
ence on  May  19, 1877,  which  then  adopted  this  rule,  had  been 
abolished  by  section  21  of  the  first  amendment  of  the  Consti- 
stitution.  (Acts  1883,  p.  194);  and.  therefore  the  new  circuit 
court  of  Ohio  not  having  formally  adopted  this  rule,  it  ceased  to 
exist.  There  was,  it  seems  to  me,  nothing  in  this  constitutional 
amendment  nor  in  tliis  act  of  the  legislature,  which  affected 
the  continued  validity  ot  this  rule.  The  circuit  court  of  Ohio  . 
county  was  not  abolished  by  the  constitutional  amendment, 
and  such  a  rule  as  this  would  not  cease  to  be  operative  until 
revoked  by  an  order  of  the  court.  It  never  was  so  revoked, 
and  as  certified  by  the  judge  sitting  at  the  trial  of  this  case  it 
had  until  and  at  the  trial  of  this  case  always  been  observed 
in  this  court.  There  was  no  error  in  the  circuit  court  refus- 
ing to  consider  these  proposed  instructions. 

For  these  reasons  the  judgment  of  the  circuit  court  of 
January  30,  1884,  must  be  afHrmed ;  and  the  defendant  in 
error  must  recover  of  the  plaintift  in  error  his  costs  in  this 
Court  and  thirty  dollars  damages. 

Affirmed. 


Digitized  by 


Google 


96     99' 
|j2    5H)i 

25     99 
48    408 

,  2h      «9! 
|44    195, 

26    99 

69  142 

^ov.,  1884.]  Knott  v.  Seamands.  99 

WHEELING. 

Knott  ?;.  Seamands. 

Submitted  January  21,  1884.     Decided  November  15,  1884. 

1.  Tiie  statute  giving  the  right  to  a  defendant  to  defend  at  law  or 

obtain  relief  in  eijuity,  if  he  avails  himself  of  his  right  to  make 
his  defence  at  law,  and  a  judgment  is  rendered  against  him,  he 
cannot  afterwards  obtatn  relief  in  equity,    (p.  103.)  f63 

2.  If  he  dies  his  equitable  plea  at  law,  and  issue  is  taken  thereon,  and 

a  trial  had,  and  verdict  given  against  him,  which  is  set  aside  by  the 
court,  if  he  then  withdraws  his  pleas,  he  may  still  resort  to  equity 
for  relief,    (p.  104.) 

3.  A  defendant  at  law  having  a  legal  defence  to  the  action  and  a  dis- 

tinct ground  of  eqaitabl^  relief  against  the  plaintifTs  claim  may 
bring  his  suit  in  equity  without  waiting  for  the  determination 
of  the  suit  at  law,  and  may  without  being  compelled  to  waive  his 
legal  defence  by  confessing  judgment  have  a  hearing  in  the  court 
of  chancery  on  the  merits  of  his  case  and  a  decree  for  the  proper 
relief.  But  whether  an  injunction  will  be  awarded  without  re- 
quiring a  cenfesaion  of  judgment  at  law,  is  discretionary  with  the 
judge  granting  the  injunction,    (p.  104.) 

4.  A  case  in  which  it  is  held,  that  the  contract  and  notes  were  not 

pn)cured  by  fraud,  and  that  the  notes  had  a  sufficient  considera- 
tion to  supportthem.     (p.  105.) 

Jounson,  President,  furnishes  the  following  statement  of 
the  c»se : 

This  is  a  suit  inequity  brought  by  Knott  against  Seamands 
in  the  circuit  court  of  Cabell  county  in  June,  1881. 

On  the  18th  day  of  February,  1873,  the  plaintift  and  de- 
fendant entered  into  the  following  contract:  "Know  all  men 
by  these  presents,  that  for  and  in  consideration  of  the 
premises  and  covenants  hereinafler  set  forth  on  the  part  of 
Samuel  W.  Knott,  the  party  of  the  second  part  to  this  agree- 
ment, I.  Wm.  R.  Seamands,  of  Cabell  county.  West  Virginia, 
the  party  of  the  first  part,  do  hereby  sell  and  convey  and 
have  by  these  presents  sold  and  conveyed  to  the  said  Samuel 
W.  Knott  the  following  property,  to-wit:  One-half  of  the 
entire  interest  owned,  held  or  controlled  by  the  said  Wm. 
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R.  Seamands  in  to  and  of  any  and  all  lands,  rights  of  way  to 
and  through  the  same  for  rail  and  other  roads,  and  one-half 
of  all  his  rights,  privileges,  reservations,  &c.,  in  any  way 
owned,  held  or  controlled  in  fee,  by  contract,  or  equity,  in 
and  to  any  minerals,  coal  and  other  valuable  things  in  or  on 
any  lands  owned,  controlled  or  in  which  he  has  a  legal  or 
equitable  right,  as  well  as  any  and  all  options  for  the  sale  or 
otherwise  of  any  and  all  lands,  rights  of  minerals,  coals  or 
other  valuable  things  in  or  on  any  lands  in  Cabell.  Lincoln  or 
Wayne  counties  in  the  State  of  West  Virginia,  as  well  as  all 
rights,  interests  in  or  other  valuable  privileges  or  franchises 
to  any  corporation,  right  of  way  or  other  privilege  in,  to  or 
in  any  way  connected  with  the  property  hereby  conveyed, 
or  to  any  road  reaching  into  or  through  said  lands,  and 
privileges  granted  by  the  State  of  West  Virginia  as  is  wit- 
nessed by  an  act  incorporating  the  Huntington  &  Guyan 
River  Mineral  Railway  Company.  All  the  rights,  privileges  and 
franchises  conferred  or  intended  to  be  conferred  by  said  act 
are  hereby  sold  to  the  said  Samuel  W.  Knott. 

In  consideration  of  all  which  done  and  to  be  done  and 
performed  as  hereinbefore  set  forth  on  the  part  of  the  said 
W.  R.  Seamands,  the  said  Samuel  W.  Knott  has  i)aid  and 
secured  to  be  paid  to  the  said  W.  R.  Seamands  the  sum  of 
$1,150.00  in  manner  and  form  satisfactory  to  both  parties.  In 
testimony  whereof  the  parties  to  the  foregoing  contract  have 
hereunto  set  their  hands  and  seals,  this  18th  day  of  February 
1873,  by  which  they  bind  themselves,  their  heii'sand  assigns 
forever." 

In  pursuance  of  this  contract  the  said  Knott  paid  Seamands 
$100.00,  and  at  the  same  time  executed  his  two  notes,  payable 
to  said  Seamands,  one  for  $400.00,  payable  in  thirty  days  after 
date,  and  the  other  for  $650  00,  payable  three  years  after  date. 
On  March  24, 1874,  the  said  Seamands  brought  an  action  of  debt 
on  the  note  lor  $400.00  in  the  county  court  of  Cabell  county. 
There  was  a  special  plea  of  fraud  and  failure  of  consideration 
filed  in  the  cause,  and  a  jury  sworn  to  try  the  issue,  which 
jury  being  unable  to  agree  were  discharged.  On  January 
23,  1877,  the  action  was  removed  to  the  circuit  court.  On 
June  28,  1877,  the  said  Seamands  brought  in  the  circuit  court 
of  Cabell  county  against  said  Knott  an  action  of  debt  on  said 
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note  for  $650.00.  The  two  actions  were  consolidated,  and  the 
defendant  under  the  statute  filed  another  special  pleu  oi 
fraud  in  the  procurement  of  said  notes  and  failure  of  consid- 
ei-ation.  Issue  was  taken  on  said  plea,  and  on  August  28, 
1878,  a  jury  rendered  a  verdict  for  the  plaintiff  for  the  whole 
debt  due.  This  verdict  the  court  on  motion  set  aside,  on 
the  ground  that  the  verdict  was  not  responsive  to  the  issue, 
and  granted  the  defendant  a  new  trial.  On  April  7,  1879, 
the  defendant  by  leave  of  the  court  withdrew  all  his  pleas 
filed  in  said  actions,  reserving  equity. 

Shortly  thereafter  the  defendant  Knott  filed  his  bill  of  in- 
junction in  the  circuit  court  of  Cabell  county  against  said 
Seamands,  in  which  he  charged  that  said  notes  were  procured 
from  him  by  the  fraud  of  said  Seamands,  and  that  they  were 
executed  without  consideration.  He  alleges  that  Seamands 
falsely  and  fraudulently  represented  to  him,  that  he  had  pro- 
cured from  the  Legislature  of  West  Virginia  a  charter  incor- 
porating the  Huntington  and  Guyan  River  Railway  Com- 
pany, and  that  he  wa*5  one  of  the  incoiporators ;  that  as  one 
of  the  corporators  in  said  company  he  was  the  owner  of  and 
vested  vvith  large  and  valuable  rights,  privileges  and  fran- 
chises, the  one-half  of  which  he  |)roposed  to  sell  and  convey 
to  the  plaintiff;  that  he  further  falsely  and  fraudulently  rep- 
resented, that  he  was  the  owner  in  fee  of  large  interests  or 
large  and  valuable  tracts  of  land  in  Cabell,  Lincoln  and 
Wayne  counties,  the  one-half  of  which  interests  he  proposed 
to  sell  and  convey  to  the  plaintiff;  also,  that  he  was  the 
owner  of  the  minerals  in  whole  and  in  part  in  large  quanti- 
ties of  the  land  lying  along  and  adjacent  to  the  tract  of  the 
said  railway,  when  it  should  be  built ;  and  of  valuable  rights- 
of-way  for  said  railroad  and  other  roads  through  said  lands; 
and  that  he  held  large  and  valuable  options  for  the  sale  ot 
large  quantities  of  land  along  the  route  of  said  railroad,  the 
one-half  of  all  which  he  proposed  to  sell  the  plaintiff;  that 
he  went  along  the  route  of  said  road  for  some  distance,  and 
the  defendant  showed  him  the  lands,  which  defendant  claimed 
to  own,  and  believing  defendant  owned  them  he  entered  into 
the  contract,  (which  has  already  been  copied,)  but  by  mistake 
and  inadvertance  Enslow,  the  scrivener,  failed  to  insert  in  the 
contract  the  specific  quantity  of  lands,  an  interest  in  which 
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was  owned  by  defendant,  which  he  represented  to  be  25,000 
acres ;  that  plaintiiF  repeated  these  representations  to  certain 
capitalists  in  Ohio,  and  one  was  induced  thereby  to  agree  to 
subscribe  largely  to  the  capital  of  the  said  railroad  company, 
and  assist  in  building  said  road,  and  procure  others  to  do  so  ; 
that  plaintiif  afterwards  ascertained,  that  said  act  of  incorpor- 
ation had  never  passed,  and  that  defendant  had  only  acquired 
an  interest  in  a  few  hundred  acres  of  land;  that  as  soon  as  it 
was  ascertained  that  there  existed  no  charter  for  the  road,  the 
Ohio  capitalist  refused  to  have  anj'thingto  do  with  the  matter. 

He  charges  that  the  plaintifl  has  conveyed  to  him  nothing 
lor  his  notes,  and  that  the  consideration  therefor  has  entirely 
failed.  He  prays  an  injunction  to  the  prosecution  of  the  said 
two  actions  at  law  ;  that  the  said  contract  be  cancelled  ;  that 
his  paid  two  notes  be  surrendered  to  him  ;  and  that  a  per[)et- 
ual  injunction  be  granted,  and  for  general  relief. 

The  defendant  answers  the  bill,  and  insists  that,  as  the 
plaintiff  filed  his  pleas  at  law,  he  is  barred  of  any  relief  in 
equity.  Ife  denies  the  material  allegations  and  charges  or 
the  bill ;  denies  that  he  made  the  false  representations  charged 
in  the  bill,  avers  that  he  represented  the  true  nature  of  the 
interests,  rights-of-way  and  options  in  said  lands,  and  exhibited 
to  the  plaintiff  all  the  evidences  of  title  which  he  had  thereto. 
He  further  avers  that  complainant  csime  to  respondent  and 
desired  to  enter  into  partnership  with  him  in  his  land  trans- 
actions in  Cabell,  Wayne  and  Lincoln  counties,  representing 
that  he  could  control  a  great  amount  of  capital,  and  could 
influence  capitalists  in  Ohio  to  embark  with  this  respondent 
and  complainant  and  take  stock  in  the  Huntington  and  (iuy- 
andotte  Mineral  Railway  Company,  and  gave  this  respondent 
ten  dollars,  he  being  unable  to  bear  the  expenses  of  such  a 
trip,  to  defray  the  expense  of  going  up  Quyandotte  river  that 
complainant  might  see  for  himself  the  country  and  the  route 
of  the  proposed  railroad  ;  and  said  plaintiff  did,  before  enter- 
ing into  said  contract  and  before  executing  said  notes,  make 
said  trip  through  the  country  and  conversed  with  the  land- 
owners, who  had  given  the  right  of  way  and  options  in  their 
lands;  that  he  refused  to  rely  on  any  representations  re- 
spondent made,  but  examined  for  himself,  and  after  such  ex- 
amination and  conversation  with  the  land-owners  he  executed 
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• 
the  contract  which  he  now  seeks  to  annul,     lie  denies  that 

he  represented  to  complainant  that  the  bill  to  incorporate 
said  railroad  company  had  been  passed  by  the  Legislature, 
but  avers  he  told  him  the  exact  truth  about  it,  that  it  had 
passed  the  House  and  failed  to  pass  the  Senate  for  want  of 
time.  He  denies  that  there  was  no  consideration  for  the 
notes,  and  avers  that  the  faihire  to  build  the  proposed  railway 
was  due  mainly  to  the  negligence  and  non-pertormance  of 
stipulations  wliich  were  to  have  been  performed  by  plaintitt'. 
Depositions  were  taken  on  both  sides;  and  on  May  28, 
1882,  a  decree  was  entered  holding,  that  the  contract  and 
notes  were  not  procured  by  fraud,  and  that  they  were  not 
executed  without  consideration,  and  ascertained  that  the 
amount  due  wiis  $1,167.80,  and  entered  a  decree  for  that 
amount  with  the  costs  in  favor  of  Seamands  against  Kqott. 
From  this  decree  Kt^ott  obtained  an  appeal  with  supersedeas. 

./.  IL  Ferguson^  for  ai>pellant. 
W.  *S'.  Ijahlley^  tor  i:}>pcllee. 

Johnson,  Frksident  : 

Has  equity  jurisdiction  in  this  cause?  The  defendant  in 
the  action  at  law  having  under  the  statute  filed  his  equitable 
pleas,  and  a  verdict  having  been  rendered  against  him,  which 
was  set  aside  as  not  being  responsive  to  the  issue,  could  he 
then  by  leave  of  the  court  withdraw  his  plea,  reserving  equity, 
and  invoke  the  aid  of  the  court  of  chancery?  Section  6  of 
chapter  126  of  the  Code  provides  as  follows: 

"If  a  defendant  entitled  to  such  plea,  as  is  mentioned  in  the 
preceding  section,  shall  not  tender  it,  or  though  he  tender  it, 
if  it  be  rejecte<l  for  not  being  offered  in  due  time,  he  shall  not 
be  jirecluded  from  such  relief  in  equity,  as  he  would  have 
been  entitled  to,  if  the  preceding  section  had  not  been  enacted. 
If  an  issue  in  fact  is  joined  on  such  plea,  and  the  same  be 
found  against  the  defendant,  he  shall  be  barred  of  relief  in 
equity-  upon  the  matters  alleged  in  the  plea,  unless  upon  such 
ground  as  would  entitle  a  party  to  relief  against  a  judgment 
in  other  case." 

The  statute  giving  the  right  to  a  defendant  to  defend  at 
law  or  obtain  relief  in  equity,  if  he  avails  himself  of  his  right 


Digitized  by 


Google 


104  Knott  r.  Seamands.  [Sup.  Ct. 

• 

to  make  his  defence  at  law,  and  a  judgment  is  given  against 
him,  he  cannot  aflerwards  obtain  relief  in  ecjuity.  (1  Bart- 
Ch.  Pr.  41.  Penn  v.  Iiei/nol(f^,2S  Grat.  523;  Sanders  v.  Bran- 
son^  22  Grat.  864.)  In  this  case  there  was  no  judgment  at 
law  against  him.  There  was  a  verdict,  which  wiis  set  aside 
because  not  responsive  to  the  issues.  Thereupon  the  defendant 
withdrew  his  pleas  reserving  equity  and  instituted  this  suit 
in  chancery  for  reliel.  It  was  in  the  discretion  of  the  judge 
of  the  trial-court  to  permit  or  refuse  the  withdrawal  ot  the 
plesis;  a  discretion  only  reviewable  on  writ  of  error  in  that 
case.  That  not  having  been  done,  we  must  presume  he 
properly  exercised  his  discretion ;  and  the  pleas  having  l)y  leave 
of  court  been  withdrawn,  he  was  wholly  undefended  at  law 
and  had  ^  right  to  resort  to  a  court  of  equity,  and  the  court 
had  jurisdiction  of  the  cause. 

But  should  the  chancellor  in  the  exercise  of  his  discretion, 
before  he  granted  the  injunction,  have  required  the  appli- 
cant to  confess  the  judgment  at  law?  It  has  frequently  been 
held,  that  one  who  comes  into  ecpiity  for  relief  against  pro- 
ceedings at  law,  and  who  seeks  to  enjoin  sucli  proceedings, 
will  be  granted  relief  only  upon  condition  of  his  first  confessing 
judgment  at  law.  The  princij)le,  upon  which  the  rule  is 
based,  is  said  to  be,  that  whenever  a  person  resorts  to  equity 
for  substantive  relief  against  a  claim  asserted  at  law,  he  must 
submit  himself  entirely  and  witliout  reserve  to  the  jurisdic- 
tion of  the  chancellor.  The  rule  however,  if  rule  it  may  be 
called,  is  by  no  means  inflexible ;  and  where  one  has  a  dis- 
tinct ground  of  equitable  relief  aside  from  his  defense  at  law, 
he  is  not  obliged  to  abandon  his  legal  defense  by  confessing 
judgment  before  proceeding  in  equity  to  enjoin  the  suit  at 
law.  But  where  complainant  in  his  bill  expressly  offers  to 
withdraw  his  defense  at  law  and  submit  to  judgment,  for 
the  reason  that  his  relief  is  alone  in  equity,  he  is  entitled  to 
an  injunction.  (High  on  Injunctions,  sec.  59,  and  cases 
cited.) 

The  better  doctrine  is,  that  the  question  of  requiring  a  de- 
fendant at  law,  who  seeks  upon  equitable  grounds  to  enjoin 
the  action  against  him,  to  first  confess  judgment  at  law  as  a 
condition  of  relief  in  equity,  rests  in  the  divscretion  of  the 
court,  to  be  exercised  according  to  the  circumstances  of  the 
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case  npon  well  defined  principles  of  equity  and  law.  The 
object  to  be  attained  in  such  cases  is  to  preserve  the  rights 
of  the  person  enjoined  and  at  the  same  time  to  inflict  no 
wrong  on  him  who  seeks  relief  in  equity.  The  court  should 
not  require  the  defendant  at  law  to  confess  judgment,  if  such 
course  would  manifestly  endanger  his  rights,  or  when  his 
bill  wholly  denies  the  right  of  the  plaintift*at  law  to  recover. 
And  if  the  injunction  is  granted  upon  such  terms,  the  con- 
fession should  be  required  only  upon  the  terms,  that  the 
judgment  shall  afterwards  be  dealt  with,  as  a  court  of  equity 
may  direct.  Where  therefore  a  defendant  at  law  has  been 
allowed  an  injunction  against  the  action  upon  condition 
of  his  confessing  judgment  thereon,  and  the  injunction  is  af- 
terwards dissolved  for  want  of  e(iuity,  the  plaintiff*  in  the  ac- 
tion at  law  should  be  required  to  withdraw  the  judgment, 
which  they  have  thus  obtained,  in  order  that  the  cause  may 
be  tried  at  law  upon  its  merits.  (High  on  Injunctions,  sec. 
60,  and  case  cited.)  This  section  frbm  High  on  Injunctions 
we  ap[)rove. 

A  defendant  at  law  having  a  legal  defense  to  the  action, 
and  a  distinct  ground  of  equitable  relief  against  the  plaintiff's 
chiira  may  bring  his  suit  in  equity  without  waiting  for  the 
determination  of  the  suit  at  law,  and  may  without  being 
compelled  to  waive  his  legal  defense  by  confessing  judgment 
have  a  hearing  in  a  court  of  chancery  on  the  merits  of  his 
case  and  a  decree  for  the  proper  relief.  But  it  ought  to 
have  appeared  in  plaintiff's  bill,  whether  he  had  or  relied  on 
any  legal  defense,  and  if  he  had  not,  the  court  in  its  discre- 
tion, before  the  injunction  was  granted,  should  have  recfuired 
a  confession  of  judgment  at  law.  (  Warwick  v.  Norcell,  1  Rob. 
308;    Great  Falls  Co.  v.  Benn/'s  Adm'r,  25  Grat.  575.) 

Were  the  contract  and  notes  procured  by  fraud,  and  were 
the  notes  executed  without  consideration  ?  The  evidence  con- 
vinces us,  that  Seamands  was  a  man  without  much  property, 
and  that  this  fact  was  known  to  Knott.  This  clearly  appears 
from  the  depositions  of  the  plaintift  and  defendant,  as  they 
agree  that,  before  the  contract  was  closed,  Knott  gave  Sea- 
mands $10.00  to  go  with  him  over  the  line  of  the  proposed  rail- 
road and  show  him  the  route,  lands,  &c.  Knott  in  his  dep- 
osition says  in  substance,  that  he  had  conditionally  made  the 
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contract ;  that  it  he  "  was  satisfied  with  the  prospect  of  the  en- 
terprise," he  would  tlien  accept  Seamands's  terms.  By  the 
word  "  enterprise"  he  referred  to  the  building  of  the  railroad. 
If  he  was  satisfied,  the  $10  would  be  a  payment  on  the  con- 
tract ;  if  not,  it  would  be  forfeited.  In  answer  to  the  ques- 
tion: "Who  did  you  understand  was  to  build  the  railroad?" 
the  plaintiflF  said :  "  Parties  whom  I  might  induce  by  show- 
ing them  these  interests  and  conveying  to  them  a  part  thereof." 
He  further  said  that  Seamands's  options  as  a  general  thing 
were  oral.  He  admits,  that,  alter  he  signed  the  contract,  he 
went  to  work  to  obtain  written  contracts  from  parties  along 
the  line  of  the  proposed  road  for  interests  in  lands,  one-half 
the  minerals,  rights  of  way,  &c.,  nine  of  which  contracts  are 
a  part  ot  the  record.  He  says,  that  nearly  all  those  contracts 
were  written  by  him  and  were  taken  to  himself  and  Wm.  R. 
Seamands  jointly.  To  our  minds  these  contracts  show  how 
Knott  understood  the  contract  between  himself  and  the  de- 
fendant. 

One  of  the  contracts  executed  on  the  7th  day  of  March,  a 
little  over  two  weeks  after  the  contract  of  February  18  was 
executed,  provides  as  follows:  "That  for  and  in  consideration 
of  the  sum  of  one  dollar,  the  receipt  of  which  is  hereby  ac- 
knowledged in  full,  tlie  said  parties  of  the  first  part  agree  to 
sell  and  convey  to  the  said  Knott  and  Seamands  an  undivided 
one  half  interest  in  all  mineralsorother  valuable  thing  which 
may  in  future  be  developed,  contained  in  all  or  any  of  their 
lands  in  the  counties  of  Cabell,  Lincoln  or  Wayne,  State  of 
West  Virgina,  and  all  and  exclusive  rights  of  way  for  rail- 
roads or  other  roads,  or  privileges,  necessary  to  develop  the 
mineral  resources  of  said  lands.  Upon  consideration,  how- 
ever, that  said  Knott  and  Seamands  are  to  convey  one-half 
of  their  interests  to  some  internal  improvement  eompany  whom 
they  may  select,  by  whose  improvement  the  mineral  re- 
sources of  said  lands  may  be  developed ;  and  when  such  coni- 
pany  shall  be  organized  tor  the  purpose  aforesaid  then  we 
bind  ourselves  to  convey  by  deed  of  general  warranty  the 
aforesaid  interest  to  said  Samuel  W.  Knott  and  Wm.  R. 
Seamands." 

The  only  contract  that  mentions  the  railroad  company 
referred   to   in   the   contract  of  February    18,   even  if  that 
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does,  is  the  one  marked  No.  2,  executed  on  March  14, 
1873,  which  contains  the  following  language:  "The  ex- 
clusive right  of  way  for  a  railroad  through  their  re8i>ective 
lands,  running  Irora  the  city  of  Huntington  on  the  Ohio  river 
to  the  coal  fields  on  Quyandotte  river ;  the  said  road  to  be 
known  as  the  Huntington  and  Guyandotte  River  Mineral  and 
Mining  Kail  way  Company.''  It  will  be  observed  that  this  is 
not  the  name  of  the  road  mentioned  in  the  contract  of  Feb- 
ruary 18.  That  road  is  there  called  "  The  Huntington  and 
Guyan  River  Mineral  Railway  Company." 

Seamands  in  his  deposition  says  he  did  not  represent  that 
a  railroad  had  been  chartered  ;  but  that  he  told  him  the  truth 
about  it,  that  the  act  had  pjissedthe  House  but  failed  to  pavss 
the  Senate  tor  want  of  time;  and  in  answer  to  the  question, 
why  that  clause,  which  referred  to  the  railroad,  wa8j>utinthe 
contract,,  said  :  "Mr.  Knott  had  that  inserted  to  take  to  Ohio 
tofshow  people  what  he  had  here."  Knott's  subsequent  ac- 
tion in  writing  the  contracts  above  referred  to  shows,  that  he 
did  not  rely  on  that  clause  in  the  contract. 

Without  referring  further  to  the  evidence  we  are  convinced 
from  the  whole  record,  that  Knott  was  not  defrauded ;  that 
he  was  not  by  fraud  induced  to  sign  the  contract  and  notes ; 
and  that  there  was  a  sufficient  consideration  to  support  the 
notes.  He  made  no  complaint  of  fraud  or  failure  of  consid- 
eration until  after  he  was  sued  on  the  $400.00  note.  He  evi- 
dently knew,  that  Seamands  was  a  poor  man ;  that  he  had 
talked  with  the  people,  and  had  promises  from  them  as  to 
making  contracts ;  that  he  had  some  written  contracts,  but 
that  most  of  them  were  verbal ;  that  for  $1,150  he  took  Knott 
in  as  equal  with  himself,  and  they  were  to  work  it  up  to- 
gether, expecting  if  they  succeeded,  to  make  a  good  specula- 
tion, but  if  they  failed,  to  make  nothing,  but  lose  what  they 
l»ut  into  the  scheme. 

In  this  cause  Seamands  was  entitled  to  a  decree  against 
Knott  for  the  balance  due  on  the  two  notes,  provided  he 
owned  them,  liut  there  is  evidence  in  the  record,  which 
prima  faca  shows,  that  the  note  for  $400.00  had  been  assigned 
to  one  Vandive,  and  by  Vandive  to  Vance,  and  by  Vance  to 
Hall,  and  by  Hall  to  the  defendant  Knott.  It  is  admitted 
by   counsel    for   i>huntifi    in    argument,  that   Seamands   is 
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only   entitled   to  a  decree   for   what  is  due  on  the  note  for 
$650. 

It  appears  to  us,  that  the  plaintift  has  no  equity,  having 
failed  to  show  any  ground  for  equitable  relief.  The  decree 
is  erroneous,  because  it  should  have  dissolved  the  injunction 
and  dismissed  the  bill.  It  is  therefore  reversed  with 
costs  to  the  appellant;  and  this  Court  proceeding  to  do 
what  the  circuit  court  should  have  done,  the  injunction 
granted  in  this  cause  is  dissolved,  and  the  bill  dismissed  at 
plaintiff's  costs. 

Reversed.     Dismissed. 


Submitted  June  23,  1884.— Decided  Nov.  14,  1884. 


WHEELING. 

25~l08| 
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25^ w»  ^'  ^  ^^^^^  *'^^  answer  copied  into  the  record  by  the  clerk,  uo  onler  of 

55  310  the  court  having  been  entered  in  tlie  cause  permitting  them,  or 

eitiier  of  them  to  be  filed,  nor  any  order  or  decree  recognizing 

them  as  filed,  are  not  a  part  of  the  record  and  can  not  be  considered 

by  this  Court     (p.  110.) 

2.  A  corporation  must  defend  a  suit  brought  against  it  in  its  corporate 
name;  and  a  purchaser  of  stoclc  will  not  be  permitted  to  do  so, 
unless  the  corporation  has  refused  to  defend,    (p.  111.) 

8.  If  in  such  case  the  officers  or  agents  of  the  corporation  refuse  to  de- 
fend the  suit,  the  court  may  allow  such  defense  in  equity  to  be 
made  by  the  stockholders,    (p.  111.) 

4.  The  corporation,  not  the  stockholders,  is  the  legal  owner  of  the 
corporate  property .    ( p.  1 1 2  ) 

6.  Where  a  corparation  was  sued  and  its  property  attached  in  e<|uity 
for  a  claim,  and  the  corporation  appeared  and  demurred  to  the 
bill,  and  a  party  filed  his  petition  and  asked  to  be  made  a  party- 
defendant  and  to  be  allowed  to  file  his  answer,  which  he  was 
permitted  to  do,  and  in  said  answer  he  averred  that  he  had  pur- 
chased of  one  of  the  stockholders  three  fourths  of  all  the  stock  of 
the  corporation,  and  then  proceeded  to  resist  the  plaintifTs 
money-demand  against  the  corporation,  on  motion  of  the  plain- 
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tiff  his  answer  was  stricken  from  the  record;  and  it  did  not  ap- 
pear that  the  corporation  liad  refused  to  defend  the  suit.    Held: 

The  court  did  not  err  in  striking  out  the  answer,    (p.  1 12.) 

6.  Where  a  demurrer  was  overruled,  and  the  court  in  its  discretion 

gave  the  defendant  thirty  days  within  which  to  answer,  it  was 
error  for  the  court  on  the  same  day  without  an  answer  to  decree 
against  the  defendant.    (112.) 

7.  A  debtor  cannot  have  a  decree  reversed  confirming  a  sale  of  real 

estate  for  an  error  in  the  decree  ordering  the  sale,  when  he  has 
taken  no  steps  in  the  court  below  before  such  confirmation  to  re- 
sist the  same.  But  such  decree,  so  far  as  it  confirms  the  sale,  may 
be  affirmed,  and  so  far  as  it  orders  a  distribution  of  the  proceeds 
of  sale,  may  be  reversed,     (p.  112  ) 

The  facta  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

Leoimrd  ^  Caldtoell  for  appellant. 
W,  S.  Sands  for  appellee. 

Johnson,  President: 

The  plaintiff  filed  his  affidavit  under  the  statute  on  the 
2d  day  ol  June,  1881,  setting  up  a  ,daira  against  the  defend- 
ant and  showing,  that  said  defendant  was  a  non-resident  of 
the  State;  and  on  the  tiling  of  such  affidavit  an  attachment 
issued,  which  was  levied  on  certain  lands  in  Wirt  county. 
The  attachment  was  in  equity  and  issued  by  the  clerk  of  the 
circuit  court  of  said  county,  in  which  this  suit  was  brought. 
At  June  rules,  1881,  the  plaintiff*  filed  his  bill  in  equity 
against  the  said  defendant  with  the  proper  allegations  and 
charges  therein.  One  E.  R.  Ware  asked  to  file  his  petition 
to  be  made  a  defendant,  which  was  by  the  court  granted  on 
the  26th  of  July,  1881.  lie  thereupon  filed  his  answer,  in 
which  he  avers,  "that  he  purchased  from  the  legal  heir  and 
representative  of  W.  R.  Finch  all  the  title  and  interest  of  the 
said  Finch  in  the  property  and  stock  of  said  company  and 
took  a  deed  therefor,  which  is  of  record  in  the  clerk's  oflSce 
of  the  county,  a  copy  of  which  is  filed  with  the  papers  in  the 
chancery  suit  of  respondent  against  the  stockholders  of  said 
company  in  this  honerable  court;  that  under  said  deed  he 
took  possession  of  said  property  and  has  since  held  the  same; 
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that  said  W.  R.  Finch  owned  or  held  three  fourths  ol  said 
company's  stock;  and  that  by  virtue  of  the  conveyance  tohim 
he  is  entitled  to  all  the  rights  of  the  said  Finch  as  owner  of 
said  stock  and  property."  He  denies  the  indebtedness  of  the 
company  to  the  plaintiff,  &c. 

On  the  27th  of  October,  1881,  the  plaintiff  moved  to  strike 
from  the  papers  of  the  cause  the  petition  and  answer  of  said 
E.  R.  Ware,  and,  the  court  being  of  the  opinion  that  said 
petition  and  answer  were  improperly  filed,  the  same  were 
stricken  from  the  record. 

On  the  30th  of  March,  1882,  the  defendant,  The  Ulster  and 
Kanawha  Petroleum  Company,  filed  its  demurrer,  which  was 
overruled,  and  the  order  overruling  the  demurrer  "allowed 
the  said  defendant  thirty  days  to  file  its  answer  to  said  bill. 
Then  follows  an  order,  which,  the  clerk  certifies,  was  entered 
on  the  same  day,  to-wit,  the  30th  day  of  March,  1882,"  decid- 
ing th.e  case  against  the  defendant,  and  decreeing  the  said 
defendant  to  pay  to  the  plaintiff  the  amount  of  his  claim, 
which  had  been  audited  by  a  commissioner,  and  ordering  a 
sale  of  the  attached  property.  The  commissioner  reported 
his  sale  to  the  court,  from  which  it  appears,  that  he  sold  the 
attached  property  under  the  order  of  the  court  to  B.  S. 
Whims,  the  purchaser,  for  $612.  There  was  no  exception  to 
this  report  and  on  the  27th  day  of  June,  1882,  the  court  con- 
firmed the  report  and  sale  and  ordered  the  distribution  of 
the  proceeds  of  the  sale.  From  this  decree  The  Ulster  and 
Kanawha  Petroleum  Company  and  E.  R.  Ware  appealed. 
There  a[)pears  copied  into  the  record  a  plea  of  the  defendant 
company,  which  was  intended  to  be  a  plea  of  res  judicata; 
also  an  answer  ot  said  company  raising  the  same  defense. 

A  certiorari  wiis  awarded,  which  brings  up  a  record  of  a 
suit  strikingly  like  this,  in  which  the  bill  seems  to  have  been 
dismissed  on  the  hearing  on  the  merits.  It  being  insisted  in 
the  argument  that  no  plea  nor  answer  was  filed  by  the  de- 
fendant-company, this  court  on  its  own  motion  ordered  a 
second  certiorari  to  ascertain  that  fact ;  and  the  return  to  the 
writ  shows,  that  no  order  was  entered  in  the  cause  filing  either 
the  plea  or  the  answer;  neither  does  it  appear  that  the  said 
plea  or  answer  was  recognized  as  filed  by  any  decree  or  or- 
der in  tlie  court.     By  a  well  settled  rule  neitlier  the  pleajior 
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answer  is  part  of  the  record,  and  no  notice  can  here  be  taken 
of  either. 

But  it  is  insisted  tliat  Ware's  answer  raised  a  defence  to  the 
suit,  and  it  was  error  to  strike  it  out.  The  petition  of  Ware 
contained  nothing,  except  that  he  had  a  defence  to  the  suit, 
and  asked  to  be  made  a  defendant  and  to  be  permitted  to  file 
his  answer.  The  whole  question,  as  far  as  Ware  is  concerned, 
then  is :  Does  his  answer  raise  a  defence  ?  It  is  well 
settled,  that  from  the  very  nature  of  a  private  business 
corporation,  or  indeed  of  any  corporation,  the  stockholders 
are  not  the  private  and  joint  owners  of  its  property.  The 
corporation  is  the  real  though  artificial  person  substituted 
tor  the  natural  persons,  who  procured  its  creation  and  have 
pecuniary  interests  in  it,  in  which  all  its  property  is  invested, 
and  by  which  it  is  controlled,  managed  and  disposed  of.  It 
must  purchase,  hold,  grant,  sell  and  convey  the  corporate 
property  and  do  businesss,  sue  and  be  sued,  plead  and  be 
impleaded  for  coq)orate  purposes  by  its  corporate  name.  The 
corporation  must  transact  its  business  in  a  certain  way, 
and  bj'  its  regularly  appointed  oflScers  and  agents,  whose 
acts  are  those  of  the  corporation,  only  as  they  are  within  the 
powers  and  purposes  of  the  corporation.  Button  v.  Hoffman^ 
18  Wis.  606;  Gray  v.  Portland  Bank,  3  Mass.  365. 

This  Court  by  Snyder,  Judge,  in  Moore  v.  Sehoppart,  22 
W.  Va.  291,  said :  "  The  entire  management  of  a  corporation 
rei?ts  in  the  hands  of  its  officers  and  agents.  Within  the  scope 
of  its  charter  a  majority  of  the  stockholders  is  supreme,  and 
their  acts  are  binding  upon  the  whole.  Redress  for  an  injury 
to  a  corporation  should  be  obtained,  if  possible,  by  the  cor- 
poration itself  through  its  regularly  appointed  agents ;  and  it 
is  only  when  the  corporation  is  disabled  from  proceeding  on 
its  own  behalf  by  reason  of  the  misconduct  or  failure  of  its 
officers  and  agents  to  discharge  their  duties,  that  the  stock- 
holders may  themselves  proceed  in  chancery  for  the  protec- 
tion of  their  equitable  rights." 

If  in  a  cause  like  this  the  corporation  refused  to  appear  and 
defend  itself  against  the  claim,  a  stockholder  might  under 
the  discretion  of  the  court  be  permitted  to  do  so.  Bronson 
V.  La  Crosse  Railroad  Company,  2  Wall.  302;  Dodge  v.  Woolsey, 
18  How.  331. 
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A  conveyance  of  all  the  capital  stock  of  a  corporation  to  a 
purchaser  gives  to  such  purchaser  only  an  equitable  interest 
in  the  property  to  carry  on  business  under  the  act  of  incor- 
poration and  in  the  corporate  name,  and  the  corporation  is 
still  the  legal  owner  of  the  same.    Wilde  v.  Jenkins^  4  Paige,  481 . 

In  Wiiwna  ^  St.  Peters  Railroad  Co,  v.  St.  Paul  <f  Smw.  City 
Railroad  Co.,  28  Minn.  359,  which  was  brought  to  restrain  the 
defendant  from  applying  for  or  receiving  from  the  governor 
of  the  State  any  deed  or  conveyance  of  certain  lands  described 
in  the  complaint  and  praying,  that  the  plaintifl  might  be  ad- 
judged to  be  the  owner  of  the  lands,  it  was  held,  that  it  was 
"  no  defence  to  such  an  action,  that  another  party  has  become 
the  owner  of  the  sole  beneficial  interest  in  the  rights,  prop- 
erty and  immunities  of  the  corporation  ;  and  an  averment  of 
that  character  in  the  answer  may  properly  be  stricken  out  on 
motion  as  immaterial  and  irrelevant." 

In  the  case  before  us  there  was  not  the  slightest  pretense 
that  the  corporation  had  refused  to  defend  the  suit.  On  the 
contrary  it  appeared  and  filed  its  demurrer  to  the  bill,  which 
was  overruled,  and  thirty  days  were  given  it,  within  which  to 
answer;  but  without  waiting  for  the  answer  the  court  on  the 
same  day  ordered  a  sale  of  the  property.  The  court  did  not 
err  in  striking  out  the  answer  of  Ware,  as  he  had  no  right 
under  the  circumstances  to  defend  the  suit;  but  after  having 
in  its  discretion  given  the  defendant-corporation  thirty  days 
within  which  to  answer,  the  court  clearly  did  err  in  at  once 
proceeding  without  answer  to  decree  against  it;  and  for  this 
error  die  decree  orderii:ig  the  sale  must  be  reversed.  But  as 
there  was  no  exception  by  the  company  to  the  report  of  sale, 
and  as  it  was  confirmed,  the  purchaser,  B.  S.  Whims,  is  pro- 
tected in  his  purchase  under  section  8  of  chapter  132  of  the 
Code,  the  owner  of  the  land  being  before  the  court  when  the 
sale  was  ordered.     Beard  v.  Arbuckle^  19  W.  Va.,  135. 

It  is  assigned  as  error,  that  no  bond  was  required  before  the 
attached  property  was  sold.  That  question  does  not  arise 
here,  because  clearly  section  23  of  chapter  106  cannot  apply 
to  this  case,  as  the  defendant  had  appeared  in  the  suit. 

So  much  of  the  decree  of  June  27,  1882,  as  confirms  the 
sale  of  the  land,  is  affirmed ;  but  the  residue  of  said  decree 
ordering  the  distribution  of  the  proceeds  of  the  sale  is  re- 
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versed,  and  the  decree  of  March  80, 1882,  except  that  portion 
ordering  sale  ot  said  property  is  reversed  with  costs  to  the 
appellant,  The  Ulster  and  Kanawha  Petroleum  Company, 
against  the  appellee,  Joseph  E.  Park ;  and  this  cause  is  remand- 
ed to  the  circuit  court  of  Wirt  county  with  leave  to  the  defend- 
ant-company to  answer  or  plead,  as  it  may  be  advised,  and  for 
farther  proceedings  to  be  had. 

Affirmed  in  Part — Reversed  in  Part.     Remanded. 


r  nit    113I 

WHEELING.  i-^ 

38    40q| 
25      n^ 

McNeel's  Ex'ors  v.  Auldridge.  ^ **7| 

Submitted  September  14, 1883.    Decided  November  15, 1884. 
*(8nydeb,  Judge,  Absent.) 

1.  The  8th,  9th  and  10th  points  in  the  syllabus  of  Neel^/  v.  JoneSf  16 

W.  Va.  625,  again  asserted,    (p.  117.) 

2.  Generally,  where  one  has  agreed  to  pay  the  debt  of  another,  If  that  oth- 

er does  not  pay  it,  the  property  of  the  one  thus  making  the  promise 
cannot  be  subjected  to  the  paymentof  the  debt,  until  the  property  of 
the  original  debtor  is  first  exhausted;  and  in  a  suit  to  subject  the 
property  of  him  collaterally  bound  it  is  nece^ry  to  make 
defendants  the  personal  representatives  and  heirs  of  the  original 
debtor,  he  being  dead.    (p.  117.) 

3.  If  in  a  suit  in  chancery  the  issue  is  made,  that  a  deed  absolute  on  its 

face  was  intended  to  be  a  mortgage,  it  becomes  absolutely  essential 
to  the  decision  of  that  question,  thai  the  parties  to  said  deed  or  their 
heirs  should  all  be  parties  to  the  suit.    (p.  117.) 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

No  appearance  for  appellant. 
R  S.  Turkj  for  appellee. 

Johnson,  President  : 

On  April  13,  1867,  Joseph  Feamster,  guardian,  &e.,  re- 
covered in  the  circuit  court  of  Qreenbrier  county  a  judgment 

^Counsel  below. 
15 
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against  John  H.  Ruckman,  principal,  and  Paul  McNeel  and 
Joseph  Beard,  his  sureties,  for  the  sum  of  $4,400.00,  subject  to  a 
credit  ot  $900.00.  This  judgment  the  sureties,  McNeel  and 
Beard,  were  compelled  to  pay. 

Paul  McNeel  and  Joseph  Beard  filed  their  bill  in  Poca- 
hontas county  to  enforce  the  lien  of  said  judgment  for  their 
benefit  against  the  lands  of  John  H.  Kuckman,  among  which 
were  included  two  tracts  previously  sold  by  said  J.  H.  Ruck- 
man  to  Samuel  Auldridge,  the  bill  claiming  that  said  sales 
were  illegal  and  void,  and  that  the  acknowledgment  and 
recordation  of  the  deeds  were  void,  &c. 

On  October  6, 1867,  while  said  suit  was  still  pending,  Paul 
McNeel,  Joseph  Beard  and  Samuel  Auldridge  entered  into  the 
following  contract : 

"  Whereas  a  suit  in  chancery  is  now  pendinginthe  circuit 
courf  of  Pocahontas  county  in  the  name  of  Paul  McNeeland 
Joseph  Beard,  plaintiffs,  and  John  H.  Ruckman,  Samuel 
Auldridge  and  others,  defendants,  to  which  reference  is  here 
made.  Now,  in  order  to  compromise  and  settle  all  litigation 
and  dispute,  so  far  as  the  undersigned  plaintiffs  and  Samuel 
Auldridge,  defendant,  are  concerned,  thii  agreement  is  made 
and  entered  into  as  follows :  The  said  Paul  McNeel  and  Joseph 
Beard  agree  to  dismiss  their  suit  so  far  as  the  said  Samuel 
Auldridge  is  concerned,  and  they  further  agree  not  to  sell 
the  land  under- said  bill  or  suit  which  was  sold  to  said  Aul- 
dridge by  John  H.  Ruckman. 

"  In  consideration  of  all  which  the  said  Auldridge  agrees 
to  execute  His  two  bonds  for  $1,000.00  each,  dated  this  day  with 
interest  from  date,  due  five  years  from  date,  one  payable  to 
Paul  McNeel  and  the  other  to  Joseph  Beard ;  and  the  said 
McNeel  and  Beard  further  agree  to.indemnify  said  Auldridge 
against  all  loss  which  he  may  sustain  by  virtue  and  in  con- 
quence  of  any  claim  held  at  this  time  by  one  William  H. 
McClintic  against  and  upon  said  land  so  purchased  by  him 
as  aforesaid  from  said  John  H.  Ruckman. 

"  Witness  the  following  signatures  and  seals  this  the  6th 
day  of  October,  1869." 

"  Paul  McNebl.  [Seal.] 

"  JosKPH  Bbard.  [Seal.] 

"  Samuel  Auldridge.    [Seal.]" 
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"  (a  condition.) 

"  If  the  said  John  H.  Rnckman  pays  the  security-debt, 
which  debt  the  bonds  above  referred  to  are  to  secure,  the  said 
agreement  and  bonds  shall  be  wholly  null  and  void. 

"Paul  McNeel.         .   [Seal.] 
"  Joseph  Beard.  [Seal.] 

"  Samuel  Auldriikie.     [Seal.]" 

Auldridge  executed  the  said  two  bonds  in  pursuance  ot 
said  agreement.  On  March  11, 1872,  the  said  suit  mentioned 
in  said  agreement  was  dismissed  as  to  all  the  parties. 

On  March  12, 1870,  John  H.  Ruckman  and  wife  conveyed 
to  Paul  McNeel  and  Joseph  Beard  a  large  amount  ot  real 
property.  The  deed  is  an  absolute  conveyance  on  its  face. 
It  recites  the  indebtedness  of  Ruckman  to  the  grantees  and 
proceeds :  "  Now  therefore  in  consideration  of  his  said  in- 
debtedness aforesaid,  and  in  order  to  pay  off  and  discharge 
said  indebtedness  to  said  Paul  McNeel  and  Beard,  the  said 
Ruckman  and  wife  hereby  grant  and  convey  to  said  McNeel 
and  Beard  the  following  described  tracts  or  parcels  of 
land,&c." 

Some  time  after  the  execution  of  this  deed  Paul  McNeel 
died,  judgments  having  been  recovered  on  the  said  two  bonds 
as  well  as  on  a  bond  given  to  Paul  McNeel  for  purchase- 
money  on  a  tract  of  land  purchased  of  him,  about  which  there 
is  no  controversy.  On  March  14, 1877,  the  executors  of  Paul 
McNeel  and  Joseph  Beard  brought  this  suit  to  eniforce  the 
payment  of  the  said  judgments  against  the  lands  of  Samuel 
Auldridge. 

This  suit  was  brought  against  Samuel  Auldridge,  John  J. 
Gay,  Geo.  S.  McNeel  and  William  H.  Auldridge,  trustees 
in  a  deed  of  trust  executed  by  Samuel  Auldridge,  William 
Auldridge,  trustee  in  another  deed  of  trust  executed  by  said 
Auldridge,  the  partners  constituting  the  firm  of  A.  L.  Ellett 
&  Co.,  George  P.  Moore,  trustee  in  another  deed  of  trust, 
Henry  Barlow,  cestui  que  trusty  and  Snyder  and  Beard  cestuis 
que  trusty  in  the  other  tracts,  James  Auldridge,  Sarah 
McClure,  son  and  daughter  ot  William  Auldridge  deceased 
and  McNeel  and  wife,  legatees  under  the  last  will  of  said 
William  Auldridge  deceased,  through  which  will  Samuel 
Auldridge  derived   title  to  a  part  of  the  land  sought  to  be 
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• 
sold  in  the  suit     The  will  shows  certain  legacies  a  charge  on 

the  said  land,  and  only  about  half  of  said  legatees  are  made 
defendants  in  said  suit. 

In  April,  1879,  Samuel  Auldridge  filed  his  cross-bill  in 
said  cause,  in  which  he  charged,  that  the  deed  executed  by 
Ruckman  and  wife  on  the  12th  day  of  March,  1870,  was  an 
absolute  deed  and  was  a  payment  of  the  whole  indebtedness 
of  Ruckman  to  McNeel  and  Beard,  and  that  by  the  terms  of 
the  contract  between  himself  and  McNeel  and  Beard  he  was 
released  from  any  obligation  to  pay  the  said  two  bonds  of 
$1,000.00  each.  McNeePs  executors  and  Beard  answered, 
claiming  and  insisting  that  the  said  deed  was  intended  to  be 
and  was  a  mortgage,  and  that  the  two  bonds  of  $1,000.00  each 
were  not  paid,  because  the  whole  property  conveyed  to  them 
would  not  discharge  the  debt  of  Ruckman  to  them,  that 
would  remain  after  the  two  bonds  and  interest  had  been 
paid.  The  court  on  the  1st  day  of  May,  1877,  referred  the 
cause  to  a  commissioner  to  ascertain  the  liens  against  the 
lands  of  Auldridge,  &c.  On  the  29th  day  of  September,  1879, 
the  court  in  the  absence  of  Ruckman's  representative  and 
heirs  held,  that  the  deed  of  March  12,  1870  must  be  treated 
as  a  mortgage  and  not  as  an  absolute  deed,  and  recommitted 
the  report  to  the  commissioner  and  required  him  to  ascertain 
and  report,  "what  credits  the  said  Ruckman  is  entitled  to  on 
his  debt  of  $4,400.00  due  to  Joseph  Beard  and  to  Taul  McNeel's 
estate,  entering  as  credits  the  money  received  by  them  lor 
lands  sold  under  the  deed  aforesaid  and  any  other  payments 
made,  and  show  the  balance  due  upon  said  debt;  second,whether 
in  the  sale  of  said  lands  the  said  McNeel  and  Beard  have  as 
mortgagees  acted  judiciously ;  third,  the  value  and  description 
of  the  unsold  lands  conveyed  by  said  deed."  By  decree 
entered  in  the  cause  on  the  29th  day  of  September,  1880,  the 
unsold  lands  conveyed  by  said  deed  of  March  12,  1870,  were 
ordered  to  be  sold,  and  commissioners  were  appointed  for  that 
purpose.  The  commissioners  reported  they  had  sold  2,400 
acres  and  the  half  of  another  tract  of  2,400  acres  to  Joseph 
Beard  for  ten  cents  an  acre,  amounting  to  $360.00.  There  was 
no  exception  to  this  report,  and  it  was  confirmed.  The  final 
report  ot  the  commissioners  being  submitted  showing  an  in- 
debtedness of  Ruckman  to  McNeel  and  Beard  of  $6,130.99,  the 
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court  rendered  a  decree  against  Auldridge  for  the  full  amount  ot 
the  two  bonds  and  the  debt  due  for  purchase-money  and  pro- 
ceeded to  order  amounts  of  money  to  be  paid  to  various 
persons  having  liens,  whd  were  not  parties  to  the  suit.  From 
these  various  decrees  Auldridge  appealed. 

Before  the  lands  of  Samuel  Auldridge  could  be  properly 
sold  to  discharge  the  liens  thereon,  there  should  have  been 
made  parties  to  the  suit  all  who  had  obtained  judgments  in 
the  courts  of  record  in  the  county,  in  which  the  land 
sought  to  be  subjected  is  situated,  also  all  who  had  obtained 
judgments  in  any  part  of  .the  State  or  before  justices  and  had 
docketed  them  in  the  county,  where  the  land  sought  to  be 
charged  is  situated.  If  this  is  not  done,  and  such  persons 
are  not  made  parties  either  formally  or  informally,  and  the 
fact  is  disclosed  by  the  record,  the  Appellate  Court  will  reverse 
any  decree  ordering  the  sale  of  the  lands  or  the  distribution 
of  the  proceeds  of  sale.  If  however  parties  have  been  made 
defendants  informally  by  being  called  by  publication  before 
a  coniDiissioner  under  a  decree  of  the  court  to  present  their 
judgments,  a  decree  ordering  the  sale  will  not  be  reversed, 
because  such  parties  were  not  formally  made  defendants, 
unless  objection  was  made  to  the  entering  of  such  decree 
before  rendered  in  the  court  below,  because  such  parties  were 
not  made  formal  defendants.  Neely  v.  Jones^  16  W.  Va.  625 
and  numerous  more  recent  cases.  It  is  strange,  that  this  rule 
so  simple  in  itself  is  not  better  understood.  Several  parties 
having  liens,  as  the  record  discloses,  in  Pocahontas  were  not 
made  defendants  either  formally  or  informally.  This  is 
sufficient  to  reverse  the  decree  for  the  sale  of  Auldridge's 
lands. 

It  appears  from  an  allegation  of  the  cross-bill,  that  John 
H.  Ruckman  is  dead.  His  personal  representatives  and  heirs 
should  have  been  made  defendants  to  the  original  bill, 
because  it  clearly  appears  from  the  record,  that  the  liability 
of  Auldridge  was  clearly  collateral  to  that  of  Ruckman.  It 
was  Ruckman's  debt,  a  part  of  which  Auldridge  agreed  to 
pay ;  but  he  was  to  pay  it  only  in  case  Ruckman  did  not  pay 
it.  The  whole  record  shows  this.  Not  until  all  of  the 
resources  of  Ruckman  liable  to  the  satisfaction  of  said  debt 
were  exhausted,  could   McNeel   and  Beard   go  upon    the 
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property  of  Auldridge  for  the  satisfaction  thereof.  Therefore 
the  personal  representatives  and  heirs  of  John  H.  Ruekman 
were  indispensible  parties  to  the  suit.  They  were  necessary 
parties  for  another  reason.  It  is  disputed  in  this  suit,  whether 
the  deed  of  March  12,  1870,  executed  by  Ruekman  and  wife 
to  McNeel  and  Beard  was  an  absolute  deed  or  a  mortgage. 
If  it  was  an  absolute  deed,  then  by  its  very  recital,  which  is 
against  Auldridge,  McNeel  and  Beard  were  estopped  to 
deny,  that  the  debt  was  fully  paid  and  Auldridge  discharged 
entirely  from  the  obligation  of  the  two  bonds  for  $1,000.00 
each.  If  it  was  a  mortgage,  then  the  personal  representatives 
and  heirs  of  Ruekman  were  interested  to  know,  that  the 
property  had  not  been  sacrificed,  and  that  the  proper  credits 
upon  their  debt  had  been  given,  and  to  receive  the  surplus,  if 
any,  after  the  debt  was  paid. 

There  is  evidence  in  the  record  of  acts  of  the  parties  and 
declarations  tending  to  show,  that  the  deed  was  at  the  time 
of  its  execution  intended  to  be  an  absolute  conveyance  of  the 
property  in  fee,  and  other  evidence  tending  to  show,  that  it 
was  intended  as  a  mortgage.  The  question  ought  not  to  be 
determined  either  way  in  the  absence  of  the  heirs  of  eTohn 
H.  Ruekman.  As  John  II.  Ruekman  is  dead,  all  his  credit- 
ors both  lien  and  open  contract  creditors  should  be  made 
parties  to  the  suit,  as  they  are  all  interested.  As  one  of  the 
tracts  of  land  of  Samuel  Auldridge  was  devised  to  him  by 
William  Auldridge  and  appears  by  the  will  to  be  charged 
with  the  payment  of  certain  legacies,  all  the  legatees  should 
be  made  defendants. 

The  sale  of  the  3,600  acres  of  land,  although  confirmed 
without  objection,  is  not  protected  under  section  8  of  chapter 
132,  because  the  record  shows,  that,  as  the  court  held  the  deed 
of  March  12,  1870,  was  a  mortgage,  the  heirs  of  Ruekman 
were  the  owners  of  the  equity  of  redemption  and  were 
interested  in  the  property  but  were  not  parties  to  the  suit. 
This  would  apply  to  any  lands  of  Ruekman  sold  in  this  suit. 
{Underwood  v.  Pack,  28  W.  Va.  704.) 

The  sale  will  have  to  be  set  aside.  All  the  decrees  entered 
in  the  cause  must  be  reversed  with  costs  to  the  appellant.  The 
sale  of  the  8,600  acres  and  any  other  sales  of  Ruekman  lands 
made  in  this  cause,  if  any,  must  be  set  aside,  and  the  pur- 
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chasers  placed  in  statu  quo  ;  and  this  cause  is  remanded  to 
the  circuit  court  of  Pocahontas  county  with  leave  to  the 
plaintifl  to  file  an  amended  bill  making  the  proper  parties  de- 
fendants, as  indicated  in  this  opinion,  and  for  further  pro- 
ceedings to  be  had  in  the  cause. 

Reversed.    Remanded. 


WHEELING. 

State  v.  Plants. 
Submitted  January  11,  1884.— Decided  November  15,  1884. 

1.  II   upon    the  hearing   of  a  writ   of  habeas  corpus   the    court 

or  judge  ia  satisfied,  that  the  offence,  for  which  the  prisoner  was 
held,  was  committed  within  the  Jurisdiction  of  the  court,  the 
prisoner  should  not  be  discharged,  although  the  process,  on  which 
he  was  arrested  and  committed,  was  informal  and  not  iu  compli- 
ance with  the  law.    (p.  122.) 

2.  The  jurisdiction  of  West  Virginia  is  co-ex.ten8ive  with  the  water 

of  the  Ohio  river  while  confined  within  its  banks,    (p.  122.) 

3.  The  State  of  West  Virginia  in  the  proper  county  has  jurisdiction  of 

offences  committed  on  a  boat,  which  is  afloat  on  the  Ohio  river 
while  confined  within  its  banks,  whether  such  boat  is  or  is  not  fas- 
tened to  some  object  on  the  bank.    (p.  122.) 

4.  P.  opposite  to  Ravenswood  in  Jackson  county  West  Virginia  on 

the  Ohio  side  of  the  Ohio  river  sold  spirituous  liquors  in  a 
boat,  which  was  afloat  on  the  river  beyond  low  water  mark 
but  fastened  by  a  rope  to  the  bank.    Held: 

The  offense,  if  one  was  committed  within  the  jurisdiction  of  West 
Virginia,    (p.  122.) 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case:  -  "" 

G.  J,  Walker  and  W,  Miller^  for  plaintiff  in  error. 

Attorney 'General  Watts  for  the  State. 

Johnson,  Pebsident  : 

This  is  a  writ  of  error  to  the  judgment  of  the  judge  of  the 
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circuit  court  of  Jackson  refusing  to  discharge  the  prisoner  on 
a  writ  of  habeas  corjms.  The  petition  alleges,  that  complaint 
was  made  before  W.  C.  Ernst,  a  justice  of  said  county,  that 
on  the  21st  day  of  March,  1880,  the  petitioner  "did  sell  or 
offer  for  sale  spirituous  liquors,  and  that  he,  the  complanant, 
had  cause  to  believe  and  did  believe,  that  such  spirituous 
liquors  were  sold  or  offered  tor  sale  in  a  boat  owned  and 
occupied  by  petitioner  lying  opposite  or  near  the  town  of 
Ravenswood  in  the  said  county  of  Jackson  and  State  of  West 
Virginia.  And  thereupon  the  said  justice  on  the  22d  day  of 
March,  1880,  issued  his  alleged  process  purporting  to  be  a 
warrant  directed  to  any  constable,  &c.  to  bring  the  party 
before  him  to  answer  the  complaint  and  to  be  dealt  with 
according  to  law;"  *  *  *  ''that  the  officer  came  on  his 
boat  being  then  and  there  in  the  State  of  Ohio  and  within 
and  under  the  jurisdiction  thereof,  and  not  in  the  State  of 
West  Virginia  or  within  the  jurisdiction  or  territorj'  of  the 
State  aforesaid,  that  is  to  say,  that  said  petitioner  was  at  the 
time  last  aforesaid  on  his  said  boat,  which  was  fastened  and 
moored  to  the  bank  of  the  Ohio  river  on  the  Ohio  side  thereof; 
that  said  river  was  at  the  time  aforesaid  at  high  stage ;  that 
the  said  boat  and  petitioner  were  at  the  time  aforesaid  wholly 
without  the  jurisdiction  and  territory  of  the  said  State  of 
West  Virginia  and  were  wholly  within  the  territory  of  the 
said  State  of  Ohio;"  *  *  ♦  "thatpetitioner  wasby  saidofKcor 
illegally  and  forcibly  brought  to  West  Virginia  and  carried 
before  said  justice,  who  committed  him  to  the  jail  of  said 
county  to  be  there  kept  until  discharged  according  to  law." 
Petitioner  alleges  that  the  warrant  was  issued  without  such 
complaint,  as  the  law  requires;  that  said  warrant,  on  which 
he  was  arrested,  is  illegal  and  void ;  and  that  he  is  not  guilty 
of  any  offence  against  the  laws  of  West  Virginia.  He  further 
says  that  the  commitment  was  illegal  and  void.  lie  prayed 
for  a  writ  of  habeas  corpus^  &c. 

The  commitment  recites,  that  the  justice  required  of  the 
defendant.  Plants,  bail  in  the  sum  of  $100.00  for  his  appearance 
to  answer  an  indictment  for  the  oftence,  with  which  he  was 
charged,  which  bail  he  failed  to  produce,  and  in  default 
thereof  he  was  conmiitted  to  jail.  The  writ  of  habeas  corpus 
issued    from    the  judge    of   the   circuit   court  of  Jackson 
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county  in  vacarion  on  the  23rd  day  of  March,  1880.  The 
writ  issued  to  the  jailor  of  the  county,  in  whose  custody  the 
prisoner  was,  and  on  the  same  day  he  raade  return,  that  he 
held  the  prisoner  by  virtue  of  the  warrant  and  mittimus  issued 
as  aforesaid.  On  the  said  23rd  day  ot  March,  1880,  the  judge 
of  the  circuit  court  of  Jackson  county  in  vacation  entered 
an  order  reciting,  that  said  Plants  was  brought  before  him  on 
writ  of  habeas  corpus  issued  because  of  the  warrant  of  arrest  and 
commitment  issued  by  justice  W.  C.  Ernst,  and  proceeds  as- 
follows:  "And  thereupon  the  petitioner  moved  the  said 
judge  to  quash  said  warrant  of  arrest  and  commitment  and 
discharge  petitioner  from  custody,  which  motion  being  ar- 
gued and  considered  is  overruled,  and  it  appearing  to  me 
from  the  said  commitment  and  the  evidence  adduced  in  said 
matter,  that  the  said  A.  J.  Plants  is  lawfully  and  properly 
detaine<I  by  the  said  jailor,  I  therefore  remand  the  said  A.  J. 
Plants,  to  the  custody  of  the  said  jailor  in  the  jail  of  said 
county  to  be  therein  kept,  until  he  be  discharged  by  due 
course  of  law." 

To  the  judgment  the  prisoner  excepted,  and  the  judge 
signed  and  sealed  a  bill  of  exceptions,  which  sets  out  the  ma- 
terial facts  of  the  case  including  the  warrant  and  wminiit- 
ment.  From  the  bill  of  exceptions  it  appears,  "  that  on  the 
2l8t  day  of  March,  1880,  the  sale  of  spirituous  liquors  men- 
tioned in  the  complaint,  warrant  and  7w///2m?/.s  in  thisproceed- 
ing  was  made  to  said  complainant,  J.  W.  Dye,  by  petitioner 
on  petitioner's  boat,  wiiich  then  lay  on  the  Ohio  side  of  the 
Ohio  river  opposite  the  town  of  Ravenswood ;  that  the  river 
was  at  the  date  aforesaid  at  a  high  stage ;  that  said  boat  was 
tied  by  a  cable  at  the  time  of  said  sale  to  the  bank  on  the 
Ohio  side  of  the  river ;  that  said  boat  was  against  the  willows 
growing  on  the  Ohio  shore  and  against  the  bank  on  the 
Ohio  side;  that  a  plank  from  ten  to  twelve  feet  long  extended 
from  said  boat  to  the  bank  on  the  Ohio  side ;  that  the  said 
boat  at  the  time  of  said  sale  was  wholly  and  at  least  ninety 
yards  within  low  water  mark  at  that  point,  and  would  have 
been  that  distance  on  the  shore  on  the  Ohio  side  of  said 
river,  if  said  river  had  then  been  at  low  water  mark,  and  that 
said  boat  was  and  would  have  been  wholly  within  and  be- 
yond the  water  on  the  Ohio  shore,  if  sai<l  river  had  then  been 
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at  a  medium  stage,  but  that  said  boat  would  have  been  with- 
in the  banks  of  said  river." 

The  first  assignment  of  error  is,  that  the  judge  refused  to 
look  into  the  warrant  of  arrest  and  commitment,  under  which 
the  petitioner  was  detained.  There  is  nothing  in  the  record 
to  show,  that  the  court  did  not  examine  the  warrant  and  com- 
mitment, but  the  contrary  appears.  It  seems  to  me,  the 
warrant  and  commitment  are  both  in  substantial  compliance 
-with  the  law.  But  if  the  court  or  judge  was  satisfied,  that  an 
oflfence  had  been  committed  within  the  jurisdiction  of  the 
court,  although  the  process  by  which  the  prisoner  was  ar- 
rested and  committed  was  informal  and  not  in  compliance 
with  the  law,  he  should  not  discharge  the  prisoner  on  a  writ  of 
habeas  corpus.  Rex  v.  Mark,  3  East.  157 ;  JEx  parte  Keans^ 
1  B.  &  C.  258 ;  Susannah  Scott,  9  B.  &  C.  446 ;  Stxite  v. 
Brewster,  7  Vt.  118 ;  United  States  v.  Lavrrence,  13  Blatch. 
806 ;  People  v.  Rowe,  4  Parker  C.  R.  253. 

The  main  question  presented  in  this  case  is :  Did  the  State 
of  West  Virginia  have  jurisdiction  of  the  offence  committed  ? 
Was  the  oifencecomraitted  within  the  jurisdiction  of  Jackson 
county  or  within  the  exclusive  jurisdiction  of  Ohio?  If  it 
was  committed  within  the  exclusive  jurisdiction  of  Ohio,  then 
the  prisoner  should  have  beeu  discharged ;  but  he  should 
have  been  remanded,  and  the  judgment  is  right,  if  the  offence 
was  committed  within  the  jurisdiction  of  West  Virginia. 

In  Handley's  lessee  v.  Anthony,  5  Wheat  375,  in  which  case 
Chief  Justice  Marshall  announced  the  opinion  of  the  whole 
court,  the  question  was,  whether  a  grant  issued  from  the 
State  of  Kentucky  to  a  tract  of  land  or  agrant  from  the  United 
States,  when  the  land  was  supposed  to  be  in  the  territory  of 
Indiana,  was  valid;  and  this  raised  the  question,  as  the  court 
held,  what  was  the  true  construction  of  the  Virginia  deed  of 
cession  of  the  Northwest  territory  to  the  United  States  made 
in  1783,  and  what  was  the  true  boundary  between  the  States 
of  Kentucky  and  Indiana  ?  The  court  held,  that  the  boundary 
of  the  State  of  Kentucky  extended  only  to  low  water  mark 
on  the  Western  or  Northwestern  side  of  the  Ohio  river.  The 
Chief  Justice  conceded  in  that  case,  that  Virginia  had  not 
ceded  to  the  United  States  any  part  of  the  Ohio  river  but 
had   retained  in  her  own  territory  the  whole  of  said  river ; 
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but  he  defined  the  river  to  be  the  water  at  low  water  mark. 

The  only  ease  in  Virginia  on  the  subject  of  the  boundary 
between  Virginia  and  Ohio  is  Garner's  case,  3  Gratt.  655. 
Garner  and  two  others  were  indicted  in  the  superior  court 
of  Wood  county  at  the  September  term,  1845,  for  enticing 
away  six  slaves  of  John  H.  Harwood.  The  second  count 
charged,  that  they  carried  out  of  the  State  the  said  six  slaves ; 
the  third,  that  they  assisted  the  said  slaves  to  escape.  The 
prisoners  pleaded  not  guilty,  and  the  jury  found  a  special 
verdict,  in  which  it  appeared,  that  the  prisoners  went  under 
the  bank  of  the  river  and  remained  there  some  distance  above 
the  water  on  the  beach  until  about  one  or  two  o'clock  at 
night,  when  a  canoe  with  six  slaves,  the  property  of  J.  H. 
Harwood,  crossed  the  river  to  the  Ohio  shoro.  As  it  came 
near  the  shore,  the  part}'  under  the  ])ank  gave  it  a  sort  ot 
hail,  to  which  an  answer  not  distinctly  heard  was  returned 
from  the  canoe;  that  said  negroes  landed  said  canoe 
obliquely  against  the  bank,  running  the  bow  on  the  beach  at 
the  water's  edge.  As  soon  as  the  canoe  struck  the  shore  the 
prisoners  came  to  the  bow  of  the  canoe  at  the  water's  edge 
and  without  entering  the  canoe  stepped  inio  the  water  at  the  ^ 
bow  and  assisted  the  negroes  to  take  their  articles  of  property 
out  of  the  canoe.  The  party  in  ambush  seized  the  prisoners 
as  well  as  the  negroes  except  one  and  carried  them  across 
the  river  to  Virginia  and  took  the  prisoners  to  jail.  It  further 
appeared,  that  the  spot,  where  the  offence  was  committed, 
was  between  low  water  mark  and  high  water  mark. 

The  case  was  adjourned  to  the  general  court  of  Virginia 
for  novelty  and  difficulty  arrising  on  the  special  verdict.  The 
questions  adjourned  were  : 

"First — ^From  the  tacts  found  was  the  offence  committed 
within  the  jurisdiction  of  the  court? 

'^Second — ^What  is  the  territorial  boundary  of  Vir- 
ginia on  the  northwestern  side  of  the  Ohio  river  ?  Is  it  the 
lowest  water  mark,  or  is  it  the  ordinary  low  water  mark;  or 
does  it  extend  to  the  water  mark  made  by  the  river,  when  it 
is  at  its  average  depth,  as  found  by  the  verdict,  or  does  it  ex- 
tend to  the  top  of  of  the  banks  ? 

"Third — Is  the  jurisdiction  of  Virginia  co-extensive  with 
the  water,  while  it  is  confined  within  its  banks? 
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"Fourth — What  is  the  effect  of  the  grant  of  Virginia  in 
her  compact  with  Kentucky  of  concurrent  jurisdiction  to 
other  States  possessing  the  opposite  shore  of  the  Ohio  river 
upon  the  jurisdiction  of  Virginia  on  the  said  river? 

"Fifth — What  judgment  ought  this  court  to  give  on  the 
said  special  verdict  ?" 

The  case  was  heard  by  fourteen  judges  at  the  December 
term,  1846,  of  the  general  court.  The  judges  sitting  in  the 
case  were  Smith,  Lomax,  Scott,  Brown,  Duncan,  Fry,  Clop- 
ton,  Baker,  Christian,  Wilson,  Johnson,  Robertson,  McComas 
and  Taliaferro.  The  court  answered  but  two  of  the  questions 
adjourned,  the  first  and  the  fifth.  The  first  it  answered,  that 
from  the  facts  found  the  offense  charged  was  not  committed 
within  the  jurisdiction  ot  the  courtof  Wood  county  or  of  the  state 
of  Virginia.  To  the  fifth,  that  judgment  ought  to  be  rendered 
in  favor  of  the  prisoners.  Judges  Scott,  Baker,  Christian, 
Robertson  and  McComas  dissented  from  the  opinion  of  the 
court.  Judge  Christian  filed  no  opinion,  but  the  other  dis- 
senting judges  distinctly  held  in  learned  arguments,  that  the 
river  is  composed  of  its  bed,  shores  and  banks  as  well  as  ot 
the  water  that  flows  between  the  banks,  and  that  the 
language  in  the  deed  of  cession  "ot  the  territory  northwest 
of  the  Ohio  river"  conveyed  np  part  of  the  river,  and  that  the 
boundary  therefore  between  the  two  States  is  ordinary  high 
water  mark.  Judge  Duncan  concurred  with  the  majority  in 
the  judgment,  that  the  prisoner  ought  to  be  discharged,  but 
put  it  on  technical  grounds  and  expressed  no  opinion  on 
the  question  of  boundary.  Judges  Johnson,  Clopton,  Wilson 
and  Taliaferro  agreed  fully  \vitli  the  Supreme  Court  of  the 
United  States  in  Handky^s  lessee  v.  Anthony^  that  the  boun- 
dary between  Virginia  and  Ohio  was  low  water  mark. 
Smith  and  Brown  concurred  in  the  judgment  but  gave  no 
reasons  therefor.  Judges  Fry  and  Lomax  delivered  elaborate 
opinions,  in  which  they  approved  the  decison  ot  the  Supreme 
Court  of  the  United  States  but  maintained,  that  nevertheless 
Virginia  had  jurisdiction  on  the  river  at  all  times,  while  it 
was  within  its  banks.     Judge  Fry  says,  p.  758  : 

"The  jurisdiction  may  extend  to  whatever  is  afloat  upon 
the  water.  Yet  is  there  no  exception  to  this  nor  any  limit 
to  the  jurisdiction,  short  of  the  utmost  verge  of  the  current? 
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Does  it  extend  to  vessels  that  have  entirely  passed  low  water 
mark  and  reached  the  shore  of  the  Ohio  and  there  rest  upon 
it  wholly  above  low  water,  and  to  the  acts  ol  persons  standing 
on  the  shore  at  the  verge  ot  the  water  but  in  it  ?  We  have 
seen  that  Judge  Reed  states  it  has  been  decided  in  Ohio  that 
it  a  boat  be  attached  to  either  shore,  for  the  purpose  of 
civil  and  criminal  process  the  jurisdiction  was  exclusive  in 
the  State  to  which  it  was  attached.  He  perhaps  alludes  to 
the  case  reported  1.  West.  Law  Journal  wherein  it  was 
adjudged  that  an  attachment  by  process  from  Kentucky 
levied  on  a  boat  lying  at  the  wharf  at  Cincinnati  and  fastened 
to  the  wharf,  was  not  lawful.  The  boat  was  fully  afloat,  and 
lying  with  her  stern  at  least  (if  I  remember  aright)  below 
low  water  mark.  If  the  principle  of  the  decision  be  correct 
it  seems  to  me  to  apply  a  fortiori  to  the  case  before  us.  In 
examining  it  we  should  consider  that  we  are  probably  de- 
ciding the  law  for  the  Virginia  shore  as  well  as  that  for  the 
Ohio.  Whatever  rights  we  claim  upon  her  shore  we  have 
perhaps  accorded  to  her  upon  our  own  by  the  grant  of  con- 
current jurisdiction.  Was  it  well  decided  and  proper  to  be 
admitted  and  followed  by  this  court?  It  seems  to  me  that 
the  principle  is  expedient,  necessary  and  well  founded.  *  * 
But  whether  a  boat  so  afloat  and  fastened  be  within  the  ex- 
clusive jurisdiction  or  not,  it  seems  to  me  that  a  citizen  of 
Ohio  standing  upon  her  soil  above  low  water,  or  a  boat  rest- 
ing on  her  shore  above  the  same  is  within  the  jurisdiction  of 
Ohio,  and  so  the  locus  delicti  without  the  county  of  Wood ; 
and  that  consequently  there  should  be  judgment  for  the 
prisoners." 

Judge  Lomax,  after  discussing  the  question  at  p.  784,  said : 
"My  opinion  therefore  is,  that  the  second  position  of  the 
Commonwealth's  counsel  has  been  sustained;  that  the  juris- 
diction of  Virginia  extends  over  the  entire  body  of  water 
constituting  the  river  at  any  given  time."  *  *  « iJa(j  ^^^ 
place  where  the  prisoners  were  standing  been  left  bare  at  the 
time  by  the  refluent  waters,  my  opinion  would  have  been  that 
the  courts  of  Virginia  would  have  no  jurisdiction  of  the  of- 
fence. Had  it  been  committed  entirely  upon  the  water  (e.  g. 
in  a  boat  floating  upon  the  river,)  then  my  opinion  would 
have  been  that  the  offence  was  committed  within  the  domain. 
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and  consequently  within  the  jurisdiction  of  Virginia.  The 
peculiarity  and  novelty  of  this  case  is  that  the  jurisdiction  ot 
Virginia  in  respect  to  the  waters  of  the  river,  is  asserted  over 
persons  who,  in  respect  of  the  land  upon  which  they  stood, 
were  exclusively  within  the  jurisdiction  of  Ohio." 

I  do  not  propose  to  make  any  extended  review  of  the  argu- 
ments used  either  in  the  case  in  5th  Wheaton  or  in  Garner's 
case.  In  the  former  case  the  court,  it  seems  to  me,  gave  a  wrong 
definition  to  the  term  river.  It  is  there  called  the  permane)d 
stream,  that  is,  the  stream  always  there ;  then  it  must  mean  the 
water  when  it  is  at  the  lowest.  If  this  be  true,  the  ab  inconven- 
irnfc  argument  is  not  good,  because  common  observation  tells 
us,  there  is  a  considerable  space  on  the  shore  between  extreme 
low  water  mark  and  ordinary  low  water  mark.  Which  State 
would  have  jurisdiction  over  this  space?  The  best  authors 
do  not  confine  a  river  to  the  water  at  any  given  stage.  Judge 
McComas  in  same  case,  p.  682,  says ;  "  The  most  approved  ot 
these  writers  (on  the  laws  of  nations)  define  a  river  to  con- 
sist of  the  water,  the  bed  and  the  banks.  It  is  a  compound 
idea ;  it  cannot  exist  in  the  absence  of  any  of  its  constituent 
parts.  Deprive  it  of  a  bank,  and  it  loses  its  character  of  a 
river.  Take  from  it  its  bed,  and  the  same  consequences  en- 
sue. It  cannot  be  confined  to  the  simple  term  water,  because 
that  is  only  an  ingredient  of  the  compound.  Then  you  must 
necessarially  associate  the  bed,  the  banks  and  the  water,  to 
constitute  any  idea  of  the  term  river. ^^  This  court  in  the  case 
of  Ravensvwod  v.  Flemings,  22  W.  Va.  held,  that  it  required 
the  bed,  shores  and  banks  as  well  as  the  water,  to  constitute 
the  Ohio  river.  And  we  then  held,  that  the  State  of  West 
Virginia  held  title  in  trust  for  the  public  of  the  whole  of  said 
river  including  its  bed,  shores  and  banks,  so  far  as  it  traversed 
its  territory.  Speaking  for  myself,  I  agree  with  the  dissent- 
ing judges  in  Garner's  case,  that  ordinary  high  water  mark 
on  the  Northwestern  side  of  the  Ohio  river  is  the  boundary 
between  the  State  of  West  Virginia  and  Ohio. 

But  it  is  not  necessary  to  decide  this  question  in  this  case. 
The  question  here  presented  was  not  decided  in  Garner's  case. 
The  question  here  is  the  third  one  adjourned  to  the  general 
court  in  that  case :  "  Is  the  jurisdiction  of  West  Virginia 
co-extensive  with   the  water,  while  it  is  confined  within  its 
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banks?"  We  are  in  this  case  prepared  to  hold,  that  the 
jurisdiction  of  West  Virginia  is  co-extensive  with  the  water 
of  the  Ohio  river,  while  it  is  confined  within  its  banks,  and 
that  the  State  in  the  proper  county  has  jurisdiction  of  offences 
committed  on  a  boat  afloat  on  the  Ohio  river  while  confined 
within  its  banks,  whether  such  boat  is  or  is  not  fastened  to 
some  object  on  the  bank.  If  this  were  not  so,  our  citizens 
might  with  impunity  violate  our  revenue  and  other  laws. 
But  without  regard  to  the  consequences,  which  might  follow, 
it  the  State  did  not  possess  such  jurisdiction,  Virginia,  which 
confessedly  owned  before  the  cession  the  territory,  through 
which  the  Ohio  river  runs,  did  not  cede  away  her  jurisdic- 
tion over  the  waters  of  the  river,  no  matter  what  the  stage 
was,  so  long  as  it  was  confined  within  its  banks. 

There  is  no  error  in  the  judgment  of  the  judge  of  the 
circuit  court  of  Jackson  county,  and  it  is  therefore  affirmed. 

Affirmed. 


WHEELING. 


Adams  v.  Medseer. 

Submitted  June  9, 1S84— Decided  Noyember  22,  1884. 

A  deed,  in  which  some  of  the  persons  named  therein  as  grantors,  and 
which  is  acknowledged  by  them  as  such,  but  is  not  signed  by 
them,  Held: 

Xpt  to  be  the  deed  of  those  not  signing  it.    (p.  130.) 

.  A  deed,  in  which  a  number  of  persons  are  named  as  grantors,  and 
which  is  signed  and  acknowledged  as  their  deed  by  others  not 
mentioned  in  it,  Held: 

Not  to  be  the  deed  of  those  not  named  therein,    (p.  130.) 

.  A  deed  oonveyinj;  land  lying  in  this  State,  in  which  it  is  recited 
that  the  grantors  are  "  of  the  county  of  Fayette  in  the  State  of 
Pennsylvania,''  with  a  certificate  of  two  justices  of  its  acknowl- 
edgment before  them  endorsed  thereon  headed,  *'  Fayette  county* 
SB.;"  and  also  accompanied  by  a  certificate  under  the  seal  of  the 
court  of  common  pleas  of  Fayette  county.  State  of  Pennsylyania, 
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that  the  said  two  justices  were  at  the  time  of  said  acknowledgment 
of  Fayette  county,  in  the  State  of  Pennsylvania,  was  properly  ad- 
mitted to  record  in  this  State  upon  said  certificates,  it  sufficiently 
appearing  therefrom  that  the  **  Fayette  county'*  mentioned  was 
of  the  State  of  Pennsylvania,    (p.  131.) 

4.  A  reference  by  the  certificate  of  acknowledgment  to  the  deed,  as 
**  the  within  indenture"  in  such  case,  is  sufficient  to  identify  it  as 
the  deed  which  was  acknowledged,  without  giving  the  date  of  the 
deed,  and  stating  that  it  was  signed  by  the  grantor  wlMn  the  deed 
shows  that  it  was  in  fact  so  signed,    (p.  131.) 

The  facts  of  the  case  are  stated  in  the  opinion  ol  the 
Court. 

6r.  D.  Camden  for  appellant 

J.  JE.  McKmnan  for  appellee. 

Snyder,  Judge: 

Suit  in  equity  brought  July  6,  1876  in  the  circuit  court  of 
Harrison  county  by  George  Adams  and  oth^r  judgment 
creditors  of  O.  L.  Medsker  against  said  Medsker,  his  wife 
and  others,  to  subject  to  the  payment  of  their  judgments  a 
tract  of  251  acres  of  land  lying  in  said  county.  The  said 
land  originally  belonged  to  the  estate  of  Philip  Lyons  who 
died  intestate  in  tlie  State  of  Pennsylvania  in  1845,  leaving 
six  children  as  his  heirs  at  law,  one  of  whom  is  the  appellant. 
The  said  Medsker  and  wife  were  living  on  said  land  when 
said  Philip  Lyons  died  and  they  have  continued  to  reside 
thereon  ever  since.  The  judgment  of  the  plaintiffs  and 
others,  aggregating  over  $6,000.00,  were  recovered  in  Septem- 
ber, 1866,  and  some,  or,  perhaps,  all  of  them  \vere  entered  on 
the  judgment  lien  docket  of  said  county  in  January,  1867. 

By  a  written  agreement,  dated  June  13,  1847,  the  other 
heirs  of  Philip  Lj^ons,  in  consideration  of  $2,000.00,  sold  and 
agreed  to  convey  to  the  appellant,  Mary  Medsker,  said  land  on 
or  before  April  1, 1849.  The  consideration  for  said  land  was 
afterward  paid  out  of  the  share  of  said  Mary  in  her  father's 
estate.  This  agreement  was  never  recorded.  Subsequently 
by  deed  dated  March  20,  1854,  in  which  all  the  said  heirs, 
their  wives  and  husbands  other  than  said  Mary,  except  Morgan 
Lyons  and  his  w^ife,  are  named  as  grantors,  the  said  heirs  so 
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nutued  conveyed  said  land  with  covenant  of  general  warranty 
to  O.  L.  Medsker,  the  husband  of  said  Mary.  This  deed 
was  signed  and  sealed  by  all  said  heirs  including  said 
Morgan  Lyons  and  his  wife,  except  the  said  Mary  Medsker 
and  Thomas  Campbell  and  his  wife,  and  was  on  May  26, 
1855,  duly  acknowledged  by  Elizabeth  Herzog,  one  of  said 
heirs  and  her  husband,  and  as  to  the  others  the  certificate  of 
acknowledgment  endorsed  thereon  is  as  follows: 
"Fayette  County,  ss  : 

The  20th  day  of  March,  A.  D.  1854,  before  the  subscribers, 
two  of  the  justices  of  the  peace  in  and  for  said  county,  per- 
sonally appeared  the  within  named  William  Lyons  and  Agnes, 
his  wife,  Thomas  Campbell  and  Nancy,  his  wife,  John  A. 
Lyons  and  Margaret,  his  wife,  and  Samuel  Lyons,  and  in  due 
form  of  law  acknowledged  the  within  indenture  to  be  their 
act  and  deed  and  desired  the  same  might  be  recorded  as 
such  and  the  said  Agnes,  Nancy  and  Margaret  being  of  full 
age,  and  separate  and  apart  from  their  said  husbands,  being 
personally  examined  and  the  full  contents  of  the  within  deed 
being  by  us  first  made  known  unto  them,  and  thereupon 
dechired  and  say  that  they  did  voluntarily  and  of  their  own 
free  will  and  accord,  sign  seal  and  as  their  act  and  deed 
deliver  the  within  deed,  indenture  or  conveyance,  without 
any  coersion  or  compulsion  of  their  said  husbands." 

A  similar  cei*ficate  ot  the  acknowledgment  of  the  deed  by 
Morgan  Lyons  and  wife  is  endorsed  thereon.  The  authority 
of  the  justices  to  take  these  acknowledgments,  is  duly  cer- 
tified under  the  seal  ot  the  court  of  common  pleas  of  Fayette 
county,  Pennsylvania,  and  the  deed  was  admitted  to  record 
August  31,  1856  in  Harrison  county y 

After  the  plaintifPs  judgment  had  been  recovered  and 
docketed,  the  said  0.  L.  Medsker,  by  deed  dated  November  25, 
1867,  and  promptly  recorded,  conveyed  all  his  interest  in  the 
said  land  to  his  wife,  the  said  Mary,  and  his  two  daughters. 

In  May,  1877,  the  said  Mary  exhibited  her  bill  in  said 
court  against  her  husband,  the  heirs  of  her  father,  the  plain- 
tiffs in  the  original  suit  and  others  for  the  purpose  of  having 
a  specific  execution  of  the  aforesaid  agreement  of  June  13, 
1847,  and  to  compel  tVie  other  heirs  to  convey  to  her  the 
legal  title  of  said  land  according  to  said  agreement  and  also 
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to  require  her  husband  to  release  to  her  any  title  he  may 
have  acquired  by  said  deed  of  March  20,  1854,  to  her. 

The  two  causes  were  heard  together  and  the  court  decided 
that  the  said  deed  of  March  20,  1854  to  O.  L.  Medsker  con- 
veyed to  him  only  the  one-sixth  interest  of  Elizabeth  Ilerzog 
in  said  land,  and  that  said  one-sixth  and  the  life  estate  of  sjiid 
Medsker  in  the  one-sixth  which  descended  to  his  wife  were 
liable  for  the  plaintifi''s  judgment,  but  that  the  said  deed  did 
not  vest  the  title  to  the  other  four-sixths  in  said  O,  L.  Med- 
sker, and  his  wife  was,  therefore,  entitled  to  a  conveyance 
therefor  from  the  heirs  of  her  father.  The  court,  thereupon, 
decreed  tliat  said  one-sixth  conveyed  by  Herzog  and  wife 
and  the  life-estate  of  her  husband  in  the  one-sixth  descended 
to  the  said.  Mary  Medsker,  should  be  sold  to  satisfy  the 
plaintiff's  judgment.  A  sale  thereof  was  made  and  confirmed 
an<l  the  said  Mary  Medsker  brought  this  a])peal. 

The  appellant  insists  that  the  court  erred  in  holding  that 
her  husband  had  any  interest  in  said  251  acres  ot  land  which 
could  be  subjected  to  the  judgments  against  him  ;  while  on 
the  other  side,  the  appellees,  the  judgment  creditors,  con- 
tend that  the  court  erred  in  holding  that  the  two-sixths  only 
were  liable  for  the  satisfaction  of  their  judgments.  It  seema 
to  me,  then,  that  the  real  question  to  be  <iecided,  and  the 
only  one  is,  wdiat  portion,  if  any,  of  said  land  is  liable  to  said 
judgments?  And  the  answer  to  this  depends  very  much,  it 
not  entirely,  upon  tlie  effect  of  the  aforesaid  deed  of  March 
20,  1854,  from  the  heirs  of  Philip  Lyons  to  0.  L.  Medsker. 
For,  I  cannot  doubt,  whatever  interest  was  vested  by  said 
deed  in  said  Medsker,  together  with  the  interest  he  held  as 
tenant  by  the  courtesy  in  the  share  of  his  wife,  was  clearly 
liable  for  the  payment  of  said  judgments. 

The  said  deed  has  hereinbefore  been  fully  described,  and 
the  certificate  of  acknowledgment,  claimed  to  be  defective 
and  insufficient,  is  given  at  large.  I  have  no  hesitation  in 
deciding  that  said  deed  did  not  convey  the  interest  of  Morgan 
Lyons.  While  he  signed  and  acknowledged  it  as  his  deed, 
he  is  nowhere  mentioned  in  it  or  made  a  party  to  it.  Neither 
his  signature  to,  or  acknowledgment  of  it  state  or  indicate 
whether  he  so  signed  and  acknowledged  it  as  grantor  or 
grantee.     But  if  this  were  otherwise,  and  it  appeared  that  he 
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intended  to  be  a  grantor,  it  could  not  be  held  to  be  his  deed. 
It  is  elementary  law  that  every  deed  must  have  a  grantor  as 
well  as  a  grantee.  No  one  wlio  is  not  a  party  to  the  deed  can 
be  bound  by  it  or  by  its  covenants.  And  no  one  can  be  a 
party  who  is  not  mentioned  or  referred  to  therein.  The  mere 
signing  and  acknowledging  it,  when  there  are  grantors  named 
in  it,  is  insufficient  to  make  the  person  so  signing  it  a  party 
to  it,  even  though  it  appeared  by  extrinsic  evidence  that  he 
intended  thereby  to  make  it  his  deed. 

The  said  de(?d  is  equally  bad  as  to  Thomas  Campbell  and 
Nancy  his  wife — the  latter  being  one  of  the  children  and 
heirs  of  Philip  Lyons,  deceased — because  it  is  not  signed  by 
either  of  them.  They  are  named  as  grantors  in  the  deed,  but 
to  make  it  their  <leed  it  must  not  only  have  been  signed  but 
scaled  by  them.  Cromwell  v.  TatCy  7  Leigh  301 ;  Pratt  v. 
atmcm,  4  W.  Va.  443. 

The  acknowledgment  of  the  deed  is  plainly  insufficient  for 
the  relinquishment  of  the  contingent  dower  rights  of  Agnes 
and  Margaret  Lyons,  they  being,  as  the  certificate  shows, 
married  women.      Watson  v.  Michael^  21  W.  Va.  568. 

But  it  seems  to  me,  there  ought  to  be  no  question  about 
the  sufficiency  of  the  acknowledgment  as  to  the  two  heirs, 
William  and  John  A.  Lyons.     The  certificate  does  not  show 
on  its  face  •^the  State,  but  the  deed  shows  that  the  parties 
resided   in  the  State  of  Pennsylvania,  and   the  certificate 
accompanying  it,  under  the  seal  of  the  court  of  common  pleas 
of  Fayette  county,    states  that  the  justices   who  took  the 
acknowledgment  were  then  justices  of  Fayette  county,  in  the 
State  of  Pennsylvania.     This  is  sufficient  to  show  that  the 
Fayette  county  mentioned  in  the  certificate  is  in  the  State  of 
Pennsylvania.     The  appellant  objects  that  it  does  not  state 
tliat  the  parties  signed  the  deed  nor  give  the  date  of  the  deed. 
It  is  sufficient  that  the  deed  shows  that  these  parties  signed 
it.    The  usual  form  gives  the  date  of  the  deed,  but  that  is 
only  done  to  identify  it,  and  this  certificate  identifies  it  as 
"the  within  indenture,"  which  refers  to  and  identifies  the 
deed  as  fully  as  if  its  date  had  been  given.     I  think,  there- 
fore, said  deed  was  duly  acknowledged  by  the  said  William 
and  John  A.  Lyons,  and  that  it  vested  in  the  said  0.   L. 
Medsker  their  two-sixths  of  the  said  251  acres  ot  land,  and 
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tliat  the  circuit  court  erred  in  not  holding  said  two-sixths 
liable  to  sale  for  the  plaintiff 's  judgments  against  said  Medsker 
as  well  as  the  one-sixth  acquired  from  Herzog  and  wife  and 
his  lite  estate  in  the  one-sixth  of  his  wife. 

The  doctrine  of  the  wife's  right  to  an  equitable  settlement 
does  not  arise  in  this  cause.  She  is  entitled  to  such  settle- 
ment oidy  in  ciises  where  the  husband  or  his  creditors  are 
seeking  in  equity  to  recover  or  subject  the  wife's  pro})erty 
not  in  the  possession  of  the  husband  but  which  he  is  entitled 
to  jure  niariti.  In  such  cases  courts  of  equity  will  grant  reliei 
only  upon  condition  that  such  settlement  is  made  of  a  rea- 
sonable portion  of  such  proi)erty.  1  Bart.  Ch.  Pr.  9;  Bvovm- 
ing  V.  Ilcadbf,  2  Rob.  R.  371. 

The  ai)[)ellees  claim  that  according  to  the  decision  of  this 
court  in  Coocjf  v.  Porter^  22  W.  Va.  120,  the  adverse  posses- 
sion of  the  land  by  the  husband  under  the  deed  of  Afarch  20, 
1864,  to  him,  would  give  him  title  to  the  whole  t)f'  it  includ- 
ing the  interests  of  those  of  the  heirs  who  were  married 
women  during  tlie  whole  time.  In  that  case  the  adverse 
possession  commenced  more  than  twenty  years  before  the 
suit  was  brought,  and  continued  up  to  that  time,  but  in  this 
case  the  husband,  on  November  2»5,  18G7,  conveyed  the  land 
by  deed  of  that  date  to  his  wife.  After  that  time  his  jjosses- 
sion  ceased  to  be  adverse.  Tie  was  then  holding  adversely 
only  from  March  20, 1854,  to  November  25,  1867,  which  was 
less  than  fourteen  years  and,  therefore,  the  doctrine  of  the 
case  of  Cooqj  v.  Porter  has  no  application  here. 

The  decree  of  the  circuit  court  must,  therefore,  be  affirmed 
as  to  the  sale  of  the  one-sixth  of  the  said  251  acres  of  land  in 
fee  and  the  life  estate  of  ().  L.  Medsker  in  one-sixth  which 
descended  to  his  wife ;  and  so  far  as  s  aid  decrees  deny  the 
right  of  the  apijellees,  the  [)laintifts  below,  and  other  judgment 
creditors,  to  subject  to  the  payment  of  their  judgments  the 
two-sixths  of  said  land  conveyed  by  William  and  John  A. 
Lyons  to  O.  L.  Medsker  they  must  be  reversed  with  costs  to 
said  appellees,  they  being  the  jjarties  substantially  prevailing. 
And  this  case  is  remanded  to  the  said  circuit  court  for  fur- 
ther proceedings  according  to  the  principles  hereinbetore 
announced. 

Reversed  in  Part.     Remanded. 
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WHEELING. 

Steenrod's  Adm'r  r.  W.  P.  k  B.  R.  R.  Co- 
SubniitteclJuneG,  1884.— Decider  1  November  22,  18«4. 

1.  All  appeal  fwm  a  final  decree  by  a  party  entitle<i  to  appeal  there- 

from brings  with  it  for  review  all  the  piiH^ing  Int*  rlocutory 
decrees,  out  of  which  any  of  the  errors  eomplaii)e<l  of  in  Hueh  final 
decree  have  arinen.    (p.  134.) 

2.  An  appeal  may  be  taken  from  an  interlocutory  order  overruling  a  i  JJ 

demurrer,  by  which  the  principles  of  the  cause  are  adjudicated,  L 
but  not  until  after  a  detTce  has  been  entered  carrying  those  prin- 
ciples inU)  effect,     (p.  135.) 

3  If,  however,  in  such  case  the  appellant  complains  not  only  of  the 
error  comniitred  in  sucli  interlocutory  order,  but  also  of  errors  in 
the  subsequent  decrees,  independent  of  those  resulting  merely 
from  giving  eflfectto  such  erroneous  order,  he  can  not  appeal  from 
such  order  unless  he  is  also  in  a  condition  to  appeal  from  such 
subeequeut  decrees,    (p.  135.) 

4.  Where  a  defendant  in  a  chancery  suit  appears  and  demurs  to  the 
hill  and  his  demurrer  is  overruled  and  a  rule  is  given  him  to 
answer  which  be  fails  to  do,  and  thereafter  a  decree  is  entered  in  the 
t«use  granting  the  relief  prayed  for  in  the  bill,  and  such  defendant 
obtains  an  ap|)eal  tothis  Court  from  said  decree  without  having 
moved  in  theeourt,whicli  renderedit,tohavetheerrorscomplaineil 
•  of  corrected  and  assigns  an<l  complains  of  errors  in  said  decree  other 
than  tlu)se  resulting  from  the  overruling  of  his  demurrer.    Held: 

This  is  a  <iecree  on  a  bill  taken  for  confessed  and  this  Court 
will  not  enterttun  the  appesU  but  will  dismiss  the  same  as 
having  been  improvidently  awarde<l.     (p.  136.) 

The  facts  of  the  case  are  set  out  in  the  opinion  of  the 
Court. 

i/.  M.  Jius.^dl  and  I).  lAimb  for  ai)pellant. 

OildweU  <f  Qildwell  for  appellee. 

Snyder,  Judge  : 

Suit  in  equity  hrought  January   29,  1880  in  the  circuit 
court  of  Ohio  county  by  Peter  W.   Boslcy,    administrator. 
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with  the  will  annexed  of  Daniel  Steenrod,  deceased,  against 
the  Wheeling,  Pittsburg  and  Baltimore  Railroad  Company 
and  the  heirs  at  law  of  said  Steenrod,  to  enforce  the  specific  ex 
cution  of  a  contract  between  the  Ilempfield  Railroad  Company 
and  the  plaintiff's  testator  for  the  sale  of  a  strip  of  land  taken 
by  tlie  former  for  the  use  of  its  road  through  the  lands  of  the 
latter  and  for  the  damages  to  the  residue  of  the  tract  arising 
from  the  construction  of  said  road  over  the  said  lands,  which 
said  road  is  now  the  property  and  in  tlie  possession  of  the 
Wheeling,  Pittsburgh  and  Baltimore  Railroad  Company  as 
the  successor  of  the  Hempfield  Railroad  Company  which  long 
since  became  insolvent  and  has  ceased  to  exist. 

The  defendant,  the  Wheeling,  Pittsburg  and  Baltimore 
Railroad  Company  filed  a  general  demurrer  in  writing  to 
the  plaintift's  bill  and  on  December  10,  1883,  the  court  en- 
tered an  order  overruling  the  demurrer,  stating  therein  that 
the  cause  assigned  for  said  demurrer  was  that  the  suit  should 
have  been  brought  by  the  heirs  of  the  said  Steenrod  and  not 
his  administrator.  Subsequently,  on  January  9,  1884,  the 
said  company  having  failed  to  answer  the  bill  as  required  by 
a  rule  awarded  against  it  upon  the  overruling  of  its  demurrer, 
the  court  entered  a  decree  granting  the  relief  prayed  for  by 
the  bill  and  ordering  the  sale  of  the  strip  of  land  taken  and 
used  as  aforesaid;  and  from  this  decree  the  said  Wheeling, 
l^ittsburgh  and  Baltimore  Railroad  Company  obtained  tlie 
present  appeal. 

In  Beard  v.  Arbuckle.  13  W.  Va.  732,  it  is  stated  that  "The 
petitioner  for  an  appeal,  supersedeas  or  writ  of  error  ought 
to  indicate  to  the  court  in  his  petition  with  distinctness  to 
what  decrees  or  judgment  he  prays  for  an  appeal,  supersedeas 
or  writ  of  error,  as  the  case  may  be;"  and  the  attention  of 
counsel  is  therein  called  to  this  rule  and  its  observance  specially 
requested. 

The  intelligence  of  the  counsel  who  prepared  the  petition 
for  the  appeal  in  this  case,  and  their  well  known  habit  of 
observing  strictly  the  rules  of  practice  in  this  Court,  leave  no 
doubt  on  my  mind  that  in  the  preparation  of  the  petition  in 
this  case  they  did  not  overlook  said  rule  but  that  they  in- 
tended just  what  they  did  ;  that  is,  to  ask  for  an  appeal  from 
the  decree  of  January  9,  1884,  and  not  from  the  order  of 
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December  10,  1883,  overruling  the  demurrer  to  the  bill.  If 
the  said  decree  is  appealable  then  the  appeal  from  it  neces- 
sarily brings  up  for  review  the  interlocutory  order  of  Decem- 
ber 10,  1883;  but  if  said  decree  is  not  appealable,  then,  of 
couree,  it  could  not  have  any  effect  on  the  said  order.  Cam- 
dm  V.  Hnymond,  9  W.  Va.  681. 

According  to  our  statute  an  appeal  will  lie  in  any  case  in 
chancery  wherein  there  is  a  decree  or  order  '^adjudicating 
the  principles  of  the  cause." — Acts  1882,  chapter  157,  section 
1,  page  505.  And  in  such  case  it  is  immaterial  whether  or 
not  such  istechnically  a  final  decreeor  order — Core  v.  SMckler^ 
24  W.  Va.  694.  Thus  where  a  demurrer  to  a  bill  is  over- 
ruled by  an  interlocutory  order,  which  settles  the  principles  of 
the  cause,  the  demurrant  may  appeal  from  such  order  alone,  but 
not  until  alter  a  decree  has  been  entered  carrying  into  eftect 
the  principles  thus  adjudicated  by  such  order  overruling  the 
demurrer.  The  reason  for  denying  an  appeal  from  such 
order  without  waiting  for  the  final  decree  is,  to  prevent  the 
inconvenience  and  expense  of  successive  appeals  in  the  same 
cause.  The  same  court  has  the  power,  before  the  final  de- 
cree, to  correct  any  error  it  may  have  committed  and  thus 
remove  the  cause  for  an  appeal,  or  it  may  commit  other  and 
additional  errors  in  the  subsefjuent  orders  and  decrees  en- 
tered in  the  cause  which  the  party  prejudiced  thereby  may 
desire  to  have  reviewed.  It  is,  therefore,  proper  and  right 
that  the  law  denying  appeals  from  interlocutory  orders,  even 
though  such  orders  may  settle  the  principles  of  the  cause, 
until  after  those  principles  have  been  enforced  by  a  final  de- 
cree, should  be  strictly  adhered  to  and  observed  as  a  rule  of 
convenience  as  well  as  a  matter  of  safety  and  justice  to  the 
parties  litigant. — Lciklky  v,  Klmc^  21  W.  Va.  21. 

If  after  the  final  decree  the  party  prejudiced  by  such  inter- 
locutory order  has  no  complaint  except  such  as  resulted 
directly  from  such  order,  he  may  appeal  from  such  order 
although  he  is  not  in  a  condition  to  appeal  from  the  final 
decree  which  carries  into  effect  the  principles  adjudicated  by 
such  order.  But  if  he  complains  not  only  of  the  error  com- 
mitted in  such  order,  but  also  of  errors  in  the  subsequent 
decree,  independent  of  those  resulting  merely  from  giving 
eftect  to  such  erroneous  order,  then  he  cannot  appeal  from 
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such  order  uuless  he  is  also  in  a  condition  to  appeal  from  the 
final  decree;  because  to  allow  him  to  do  so  would  be  to  per- 
mit him  to  appeal  a  cause  in  which  the  court  would  have 
jurisdiction  to  pass  upon  only  a  part  ot  the  errors  ol  which 
the  appellant  complains.  The  efiect  of  this  would  be  either 
to  deprive  the  appellant  of  the  right  to  have  a  part  of  the 
errors  complained  of  reviewed,  or  to  compel  the  appellate 
court  to  pass  upon  the  errors  in  the  interlocutory  order  and 
remand  the  cause  in  order  that  the  appellant  might  put 
himself  in  a  position  to  appeal  from  the  final  decree  and  then 
entertain  a  second  appeal  for  the  review  of  the  said  decree. 
Such  a  practice  could  not  be  sustained  upon  any  principle 
of  law,  reason,  justice  or  expediency  and  lias  never  been,  so 
far  as  I  can  discover,  by  any  court. 

In  the  cause  before  us  the  appellant  complains  of  errors 
in  the  order  of  December  10,  1883,  and  also  in  the  decree  of 
January  9,  1884,  and,  therefore,  if  it  is  not  in  a  situation  to 
appeal  trom  the  said  decree  ot  January  9,  1884,  from  which 
it  has,  in  fact,  appealed,  we  cannot,  under  the  rule  just  an- 
nounced, review  said  decree  or  said  order,  and  could  not 
have  entertained  the  appeal,  if  it  had  been  taken  from  said 
order  alone.  If  an  appeal  lies  in  this  cause  at  all  at  present 
it  must  be  from  the  decree  of  January  9,  1884,  as  prayed  for 
in  the  petition  of  the  appellant.  This  brings  us  to  the  im- 
portant inquiry,  is  the  appellant  in  a  situation  to  appeal  from 
said  decree? 

Our  statute  provides,  that  "the  court,  in  which  there  is  a 
judgment  by  default,  or  a  decree  on  a  bill  taken  for  con- 
fessed," may,  "on  motion,  reverse  such  judgment  or  decree, 
for  any  error  for  which  an  appellate  court  might  reverse  it, 
if  the  following  section  was  not  enacted,  and  give  such  judg- 
ment or  decree  as  ought  to  be  given." — Code,  chapter  134 
section  5.  And  the  following  section  therein  referred  to-^ 
section  6 — declares  that,  "no  appeal,  writ  of  error,  or  super- 
sedeas, shall  be  allowed  or  enlertained  by  an  appellate  court 
or  judge  for  any  matter  tor  which  a  judgment  or  decree 
is  liable  to  be  reversed  or  amended,  on  motion  as  aforesaid 
by  the  court  which  rendered  it,  *  *  *  until  such  motion  is 
made  and  overruled  in  whole  or  in  part." 

This  statute  is  mandatory  in  its  terms;  and  not  only  so, 
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but  it  is  remedial  in  its  object  and  purpose.  It  was  obviously 
intended  to  rennedy  the  evil  in  the  tormer  practice  of  the 
courts  which  compelled  parties  prejudiced  by  errors  in  judg- 
ments or  decrees  of  interior  courts,  rendered  in  their  absence 
and  without  contest  or  resistence—often  mere  inadvertencies— 
to  incur  the  expense  and  delay  of  an  appeal  or  writ  of  error 
to  an  appellate  court  for  the  correction  of  such  errors.  The 
statute  must,  therefore,  under  tlie  well  settled  rule,  be  con- 
strued liberally  in  order  to  advance  the  remedy  intended  to 
be  given  by  it  and  to  suppress  the  evil  intended  to  be  avoided 
by  it. 

The  language  of  the  statute  is  too  direct  and  positive  to 
admit  of  construction.  The  plain  import  and  object  of  its 
terms  are  to  recjuire  all  applications  for  the  correction  of  er- 
rors in  decrees  rendered  "on  bills  taken  for  confessed"  to  be 
made  to  the  courts  which  rendered  such  decrees,  and  to  pro- 
hibit the  api>ellate  court  from  allowing,  or  cnterta'mivg  any 
appeal  from  such  decrees  until  such  application  has  been 
first  made  and  overruled  by  such  court.  This  statute  has 
been  ot^en  considered  by  the  appellate  courts  of  Virginia 
and  of  this  State,  but  nearly  all  the  cases,  so  far  as  I  have 
discovered,  relate  to  that  part  of  it  which  refers  to  judgments 
by  default.  In  those  cases  it  seems  that  if  the  record  merely 
shows  an  af>pearanceby  the  party  complaining,  the  judgment 
will  not  be  treated  as  being  by  default,  although  he  ma}-  nei- 
ther demur  or  plead,  or  it  may  appear  that  he  witlidrew  all 
his  pleas  and  defences.  Compton  v.  CUne,  5  Grat.  137;  Jiich- 
arcLion  v.  Jones,  12  Id.  53;  Stringer  v.  Andei\son,  23  W.  Va. 
482;   Gohbif  v.  Strother,  21  G rat.  107. 

Tlie  language  of  the  statute  in  regard  to  equity  cases  is 
essentially  different  from  that  in  reference  to  actions  at  law. 
Any  appearance  by  the  defendant  in  the  latter  case  prevents 
the  judgment  from  being  by  default.  The  very  word  "de- 
fault" means  non-appearance. — Bouv.  L.  Die. — Defaidt.  But 
a  bill  may  be  taken  for  confessed  after  appearance.  The 
mere  appearance  of  the  defendant,  certainly  does  not  prevent 
the  bill  from  being  taken  for  confessed.  Technically  a  bill 
heard  without  plea  or  answer  is  a  hearing  on  bill  taken  for 
confessed  and  a  decree  rendered  in  such  case  is  "  a  decree 
ou  bill  taken  for  confessed."     In  a  case  recently  decided  by 
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this  Court,  the  defendants  appeared  and  answered  the  bill, 
but  subsequently  and  before  the  hearing  some  of  them  with- 
drew their  answers  and  brought  the  ease  before  this  Court, 
and  we  held,  that  the  decree  as  to  the  defendants  who  had 
withdrawn  their  answers,  was  a  decree  on  bill  taken  for  con- 
fessed and  that  they  were  not  in  a  position  to  appeal.  Bock 
V.  lioek,  24  W.  Va.  580 ;  Hunter  v.  Kaiimif/,  20  Id.  343. 

In  the  cause  under  consideration,  at  the  rules  and  on  the 
first  hearing,  the  bill  was  taken  for  confessed  as  to  the  appel- 
lant;  subsequently  it  demurred  to  the  bill,  the  demurrer  was 
overruled  and  a  rule  given  it  to  answer  within  a  fixed  time ; 
it  failed  to  answer  and  after  the  prescribed  time  the  court  en- 
tered the  decree  of  January  9,  1884,  which  is  the  one  ap- 
pealed from  to  this  Court.  The  question,  then,  presented  is, 
did  the  demurrer  operate  to  take  the  said  decree  out  of  the 
class  of  decrees  described  in  the  statute  as  decrees  on  bill 
taken  for  confessed  ? 

It  seems  to  me  an  affirmative  answer  to  this  question  would 
be  plainly  in  conflict  with  the  very  terms  and  mandate  of  the 
statute.  The  demurrer  wjis  an  aflirmative  admission  of  the 
allegations  of  the  bill.  It  w^as  of  itself  a  confession  that,  if 
the  facts  alleged  in  the  bill  entitled  the  plaintiff  in  law  and 
e([uity  to  the  relief  prayed  for  then  such  relief  may  be  given. 
In  order  to  avoid  the  effect  of  this  admission  it  was  impera- 
tive that  a  plea  or  answer  denying  or  avoiding  those  allega- 
tions should  be  filed  upon  the  overruling  of  the  denmrrer  or 
before  a  decree  on  the  merits  is  entered.  When  the  de- 
murrer is  overruled  the  bill  stands,  in  the  court  overruling 
it,  })reci8ely  as  if  no  demurrer  had  been  entered  and  the 
subsequent  decrees  are  necessarily  on  the  bill  taken  for  con- 
fessed as  it  originally  stood  at  rules  and  on  the  order  entered 
before  the  demurrer  was  filed  and  overruled. 

For  these  reasons  I  am  of  opinion  that  the  decree  of  Jan- 
uary 8,  1884  was  a  decree  on  bill  taken  for  confessed,  and 
the  appellant,  having  made  no  motion  for  its  correction  in 
the  circuit  court,  is  not  entitled  to  have  its  appeal  entertained 
by  this  Court.  I  announce  this  conclusion  with  less  regret 
than  I  might  have  otherwise  felt,  from  the  fact  that,  before 
looking  into  the  question  of  jurisdiction  I  had  carefully  con- 
sidered the  errors  assigned  by  the  appellant  and  the  argu- 
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ments  of  counsel  submitted  in  support  of  and  against  them, 
and  had  reached  the  conclusion  that  there  was  no  such  error 
in  the  order  and  decree  complained  ot  as  would  entitle  the 
appellant  to  a  reversal  of  them  or  either  ol  them.  Of  course, 
this  intimation  of  my  conclusion  as  to  the  merits  is  simply 
ray  own  opinion  and  not  that  of  the  Court,  the  other  mem- 
bers halving  given  that  matter  no  investigation  and  as  to  it  ex- 
press no  opinion. 

The  appeal  must,  therefore,  be  dismissed  as  having  been 
iniprovidently  awarded. 

Dismissed. 


WHEELING. 

Ogo  v.  Murdock. 

Submitted  June  16,  1884— Decided  November  22,  1884. 

*( Woods,  Judge,  Absent.) 

1.  Where  the  facts  and  grounds  actually  exist,  or  the  plaintiff  has 

probable  cause  to  believe  they  exist,  on  which  an  order  for  the 
arrest  of  the  defendant  is  authorized  by  section  37  of  chapter 
106  of  the  Code,  the  plaintiff,  who  causes  an  arrest  to  be  made  un- 
der said  statute,  cannot  be  made  liable  in  action  of  trespass  for 
such  arrest,  merely  because  the  affidavit  and  order  of  arrest  are 
not  regular  and  in  proper  legal  form.    (p.  144.) 

2.  But  in  such  case,  the  order  of  arrest  is  authorized  only  in  a  pend- 

ing action  or  suit — this  is  made  a  condiiiou  precedent ;  and  if  a 
party  makes  an  affidavit  and  causes  an  arrest,  without  the  pend- 
ency of  an  action  for  his  claim,  his  proceedings  will  be  void  for 
want  of  jurisdiction  to  issue  the  order  of  arrest  and  he  will  be 
liable  for  damages  in  an  action  of  tresspass  brought  by  the  party 
arrested,     (p.  145.) 

3.  The  rule  for  the  measure  of  damages  in  cases  where  the  malice 

necessary  to  sustain  the  action  is  such  only  as  results  from  a 
groundless  act,  and  there  is  no  actual  malice  or  design  to  injure 
and  oppress,  is  to  allow  compensatory  damages  ;  that  is,  damages 
to  indemnify  the  plaintiff,  including  injury  to  property,  loss  of 
time  and  necessary  expenses,  counsel  fees  and  other  actual  loss ; 
but  not  to  allow  vindictive  or  punitive  damages  to  punish  the  de- 
fendant, (p.  146.) 
^Coansel  below. 
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4.  A  case  in  which  the  verdict  of  the  jury  was  set  aside  by  the  ap- 
pellate court  because  the  damages  found  against  the  defendant 
were  plainly  excessive,     (p.  147.; 

The  facts  of  the  ease  appear  in  the  opinion  of  the  Court, 

A.  F.  Ilcn/motul  for  plaintift  in  error. 

Bn*/{shf're  <f  Sfifr(/f\'<s  for  defendant  in  error. 

Snyder,  Judge: 

Writ  of  error  by  the  defendant  below  from  a  judgment  of 
the  circuit  court  of  Preston  county  recovered  by  the  plaintifl 
James  A.  Ogg,  against  John  S.  Murdock  in  an  action  of 
''trespass  on  the  case  for  false  im})risonmcnt"  commenced  in 
said  court  October  30,  1880.  The  dechiration  contained  three 
counts  and  the  defendant  appeared  thereto  and  pleaded  not 
guilt}'  on  which  issue  was  joined,  and  tendered  two  special 
pleiis  in  writing,  the  first  of  which  is  sui  (H'iurii<,  It  is  as 
follows:  The  defendant  comes  "and  craves  oyer  of  the  writ 
and  declaration,  and  demurs  to  the  same  for  misjoinder,  the 
writ  being  in  'case'  and  the  declaration  in  'trespass,'  and  for 
other  good  and  sufficient  causes  in  law,  and  prays  judgment 
of  the  court  therein."  The  matter  alleged  in  this  plea  could 
only  be  pleaded  in  abatement.  The  court  rejected  it  and 
the  plaintiff  in  error  now  contends  that  this  was  error,  for 
tlie  reason,  as  alleged,  that,  admitting  it  wius  not  a  proper 
plea,  it  was  in  fact  a  demurrer  to  the  declaration.  In  my 
view  it  is  unnecessary  to  consider  whether  or  not  this  [)08i- 
tion  is  sound;  for,  if  sound,  the  plea  could  only  be  treated  as 
a  general  demurrer  to  the  whole  declaration,  and  so  treating 
it,  the  defenchmt  was  not  prejudiced  l)y  its  rejection,  because 
whatever  may  be  said  of  the  first  two  counts  of  tlie  declara- 
tion the  third  is  clearly  a  good  common  law  count  in  tres- 
pass. 

The  second  special  plea  sets  up  an  accord  and  satisfaction  and 
release,  and  issue  was  joined  thereon.  The  cfvse  was  tried 
by  jury  and  a  verdict  returned  and  judgment  given  thereon 
for  the  plaintift  for  $475.00.  The  defendant  moved  the  court 
to  set  aside  the  verdict  and  grant  him  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  tlie  evidence,  and 
because  the  damages  found  are  excessive.     The  bill  of  excep- 
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tioiis  certifies  all  the  evidence  adduced  in  the  trial.  The 
important  questionH,  then,  for  this  Court  to  determine  are, 
first ^  Is  the  venhct  contrary  to  the  evidence?  and,  second^ 
Are  the  damages  found  by  tlie  verdict  excessive? 

The  plaintiff  introduced  in  evidence  the  following  papers: 

1.  An  affidavit  made  by  the  defendant,  entitled  'SJohn  S. 
Murdock  i\  James  A.  Ogg — debt,"  and  sworn  to  before  the 
deputy  clerk  of  Preston  county,  June  18,  1880,  whicli  is  in 
these  words: 

'*John  J.  Murdock,  a  credible  witness,  having  been  first 
duly  sworn,  says  there  is  due  him  from  the  defendant,  James 
A.  Ogg,  the  sum  of  $97.94,  with  interest  thereon  from  the 
8th  day  of  August,  1866,  and  $3.30  cost,  and  that  the 
defendant  is  about  to  commit  fraud  in  the  following  i>artic- 
ulars : 

That  the  defendant,  who  is  a  non-resi<lent  of  this  State,  now 
temporarily  in  this  State  and  county,  and  is  now  about  to 
remove  out  of  this  State. 

Second.  That  the  defendant  has  money  or  effects  that  can 
not  be  reached  by  execution  or  attachment." 

2.  A  bond  of  the  defendant  and  John  II.  Brown  in  the 
penalty  of  $200.00,  dated  June  18,  1880,  with  this  condition: 

"Whereas  the  above  bound  John  S.  Murdock  has  this 
day  sued  out  from  the  clerk's  office  of  the  county  court  of 
Preston  county  an  order  of  arrest  against  one  James  A.  Ogg 
to  enforce  the  payment  of  a  debt  of  $97.94,  with  costs: 
Now,  therefore,  if  the  said  Murdock  shall  well  and  truly  pay 
all  costs  and  damages  that  may  be  awarded  against  him  by 
reason  of  the  said  order  and  imprisonment,  then  this  bond  to 
be  void,  otherwise  of  force  and  virtue." 

3.  An  order  of  arrest,  entitled  John  S.  Murdock,  phiintiff, 
r.  James  A.  Ogg,  defendant,  which,  with  the  eudorsments 
thereon,  is  in  these  wgrds  and  figures: 

''To  theShvnffofthe  Cofwh/  of  Preston  : 

You  are  hereby  required,  in  the  name  of  the  State  of 
West  Virginia,  to  arrest  the  defendant,  James  A.  Ogg, 
and  commit  him  to  the  jail  of  the  said  county  of  Preston,  to 
be  tliere  safely  kept  unless  or  till  he  shall  give  a  bond,  with 
good  security,  in  the  penalty  of  $200.00,  conditioned  accord- 
ing to  law,  and  that  you  return    your   proceedings    under 
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this   order  to  the   next    term  of  the   county   court  ot  said 
county." 

"Witness,  J.  Ami  Martin,  clerk  ot  our  said  court,  at  the 
Court  House  of  Preston  county,  the  18th  day  of  June,  1880. 

J.  Ami  Martin,  Chrk, 

"Executed  the  within  by  arresting  the  within  named  James 
A.  Ogg  and  confining  him  in  the  jail  of  said  county. 

F.  M.  Ford,  S.  P.  C. 
Jinie  18,  1880. 

"Discharged  the  within  named  James  A.  Ogg  from  jail  bj' 
order  of  plaintiff. 

F.  M.  Ford,  S.  P.  C. 
Jam  21,  1880." 

Then  the  plaintiff  as  a  witness  testified  in  substance  as 
follows:  That,  on  June  18,  1880,  he  was  under  said  order 
arrested  by  the  sheriff  and  confined  in  the  jail  of  Preston 
county  from  that  day  until  the  affernoon  of  June  21,  1880, 
when  he  wiis  taken  by  the  slieriff  from  the  jail  to  the  office 
of  li.  AV.  Monroe,  wdiere  he  was  informed  that  he  was  to 
answer  interrogatories  filed  by  the  defendant,  before  said 
Monroe,  that  before  he  went  to  Monroe's  office,  at  his  re- 
quest, the  sheriff  went  with  him  to  see  William  G.  Brown, 
who  advised  him  to  compromise  and  settle  the  matter  with 
the  defendant;  that  while  he  was  at  Monroe's  office  he  saw 
the  defendant  on  the  street  and  went  to  him,  and  after  some 
conversation,  he  proposed  to  the  defendant  that  he  would 
give  $50.00  to  settle  the  matter ;  that  before  he  was  arrested 
the  defendant  met  him  and  asked  him  if  he  would  not  pay 
him  the  judgment  against  him  and  he  replied  to  defendant 
that  he  did  not  owe  him  and  would  not  pay  him  one  cent ; 
that  at  the  time  he  proposed  to  pay  the  defendant  $50.00 
the  latter  said  he  would  take  $60.00,  and  give  him  a  receipt 
against  his  judgment,  and  that  he  then  told  defendant  that 
the  extra  $10.00  would  cost  him  trouble  and  money,  and  lie 
then  went  with  defendant  to  Monroe's  office  where  he  paid 
him  the  $60.00,  and  took  his  receipt  against  the  judgment 
which  receipt  he  had  lost ;  that  he  was  sixty  years  of  age 
and  had  been  sick  for  ten  weeks  in  Monongalia  county  just 
before  he  came  to  Kingwood  and  was  arrested  and  had  then 
hardly  recovered;  that  he  was  kept  in  jail  continually  in  an 
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iron  cell  during  his  imprisonment  and  in  a  voonx  which  was 
offensive  and  unclean,  that  there  was  a  privy  in  the  room 
within  twenty  feet  ot  where  he  was  kept  which  was  offen- 
sive, and  the  room  was  cold  and  damp  and  the  imprison- 
ment injured  his  health.  On  cross-examination  he  testified, 
that  he  had  not  been  in  Kingwood  before  since  about  1867, 
that  after  1867  he  had  been  in  the  State  of  l^ennsylvania 
nearly  all  the  time  for  about  eight  years  and  during  that  time 
had  occasionally  been  in  Brooke,  Hancock  and  Ohio  coun- 
ties and  went  to  Monongalia  county  about  1879,  shortly  after 
January  1 ;  "  that  he  never  left  Preston  county  with  the  in- 
tention of  staying  away  and  had  left  a  box  with  articles  iu 
it  and  expected  to  return,  and  made  that  his  home  since," 
that  he  was  arrested  a  few  days  after  his  return  to  Kingwood, 
''and  that  the  claim  (m  which  said  judgment  was  founded 
was  for  board  with  the  defendant  who  kept  a  hotel  in  King- 
wood,  and  that  he  had  no  property  which  could  be  reached 
with  an  execution." 

Tt  was  proved  by  said  U.  W.  Monroe,  that  he  was  a  com- 
missioner of  the  court,  and  that  interrogatories  had  been 
filed  with  him  to  be  answered  by  the  plaintiff. 

The  defendant's  evidence  so  far  as  it  is  not  in  conflict  witli 
that  of  the  plaintiff,  is  as  follows:  The  defendant  as  a  wit- 
ness testified,  that  the  plaintiff  had  boarded  with  him  in  and 
just  prior  to  the  year  1866,  and  had  not  paid  him  ;  that  he 
threw  oft  some  of  his  demand  in  order  to  bring  it  within  the 
jurisdiction  of  a  justice  and  for  this  reduced  sum  he  obtained 
a  judgment  against  the  plaintiff  in  1866,  which  is  the  judg- 
ment in  the  declaration  mentioned ;  that  shortly  after  tliis 
the  plaintiff  left  Preston  county  and  had  no  property  from 
which  he  could  make  his  judgment,  that  he  frequently  heard 
that  the  plaintiff  lived  in  Pennsylvania,  and  so  far  as  he  had 
heard  or  knew  he  had  not  been  in  Preston  county  from  1867 
until  a  few  days  before  he  was  arrested ;  that  before  the  ar- 
rest he  asked  the  plaintiff  to  pay  him  and  he  said  he  would 
not  pay  him ;  that  he  then  went  to  counsel  to  advise  as  to  the 
proper  course  to  make  his  money  and  that  the  papers  read 
to  the  jury  by  the  plaintiff  were  prepared  by  counsel  and 
he  8U[)posed  they  were  all  right ;  that  he  had  not  issued  exe- 
cution on  his  judgment  since  1866;  that  plaintiff  liad  often 
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sai<l  to  liim  when  he  boarded  with  him  that  his  lioine  was  in 
iiortlieni  Ohio;  that  tlie  amount  of  his  judgment  and  costs 
was  about  $200.00,  and  when  tJie  plaintiff  paid  him  tlie  $60.00 
he  gave  him  a  receipt  in  full  and  the  plaintift  was  then  and 
there  discharged. 

Defendant  also  proved  by  Dr.  Manown  that  in  1877  or 
1878,  witness  was  at  Carmidestown  in  the  State  of  Penn- 
sylvania, aDd  there  met  the  plaintiff  and  that  he  told  witness 
he  did  not  intend  to  return  toKingwood,  Preston  county. 

This  evidence,  it  seems  to  me,  clearly  establishes,  (1)  that 
Murdock,  the  plaintiff  in  error,  at  the  time  of  the  arrest  had 
a  legal  demand  against  Ogg,  the  defendant  in  error,  for  the 
debt  mentioned  in  his  affidavit,  (2)  that  he  had  sufficient 
grounds  to  justify  him  in  the  belief  that  the  said  Ogg  was 
a  non-resident  of  the  State  and  that  he  had  effects  or  money 
which  he  fraudulently  concealed.  These  facts  being  shown, 
or  existing  and  known  to  the  plaintiff  in  error,  he  would, 
by  a  proper  proceeding,  have  been  legally  entitled  to  have 
the  said  Ogg  arrested  and  confined  in  jail  in  the  manner  in 
which  he  was* arrested  and  confined. 

The  mode  of  proceeding  in  such  case  is  prescribed  in  the 
Code  of  this  State,  sections  37,  38,  39  and  40  of  chapter  106. 
By  section  37  it  is  provided  that  an  order  of  arrest  may  be 
made  in  any  action  by  the  court,  or  the  clerk  in  vacation,  upon 
affidavit  of  the  justice  of  the  plaintiff's  claim  and  the  exis- 
tence of  one  or  more  of  the  following  grounds  for  the  arrest 
of  the  defendant :  Among  the  grounds  which  are  there  stated 
are  these:  "  Fourth,  that  he  (the  defendant)  lias  property  or 
riglits  of  action  which  he  fraudulently  conceals,  or  sixth,  that 
lie  is  about  to  leave  the  State  and  reside  permanently  in  an- 
another  State  or  count}-,  without  paying  the  debt  or  liability 
for  which  the  action  or  suit  is  brought." 

If  any  one  of  these  grounds  exists  the  creditor  is  entitled 
to  the  order  of  arrest.  Admitting  that  in  this  instance  Mur- 
dock was  not  entitled  to  the  order  under  the  sixth  ground, 
it  is  clear  from  the  testimony  that  he  was  entitled  to  such  or- 
der-under the  said  fourth  ground,  and  that  was  all  the  statute 
required. 

That  the  affidavit  here  was  not  in  proper  form  and  did  not 
strictly  follow  the  language  of  the  statute,  is  not  material  in 
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the  present  inquiry.  Such  want  of  form  might  be  good 
ground  for  setting  aside  the  order,  but  it  did  not  make  the 
proceeding  void  so  as  to  entitle  the  party  arrested  to  ignore 
itin  a  collateral  action  or  proceeding.  If  the  facts  and  grounds 
really  existed  on  which  the  statute  authorizes  the  arrest,  the 
party  who  causes  the  order  to  issue  and  the  arrest  to  be  made, 
cannot  be  made  liable  in  an  action  of  trespiiss  merely  because 
he  has  not  pursued  the  form  prescribed  by  the  statute.  It  he 
does  that  which  confers  jurisdiction  for  the  issuance  of  the 
order  and  there  is  probable  cause  for  the  action  taken  by 
him,  he  cannot  be  treated  as  a  trespasser;  but  the  proceed- 
ing it  irregular,  must  be  set  aside  in  a  direct  proceeding,  and 
the  party  made  liable  for  any  damages  inflicted  by  an  action 
on  the  bond  given. 

This  much,  it  appears  to  me,  is  too  plain  for  argument. 
I>ut  in  this  case  it  is  not  shown  that  an  action  was  pending 
at  the  time  the  order  was  issued  and  the  arrest  made.  It  is  al- 
so true  that  it  does  not  ap})ear  that  an  action  was  not  pending. 
Assuming,  then,  that  no  action  was,  in  fact  pending — dr  non 
appdrentibus  et  non  existeniibus  eculem  est  lex — was  the  plaintiff 
in  error  liable  to  this  action  according  to  the  evidence  certi- 
fied, and  if  so  to  what  extent  ? 

Under  the  statute  the  order  of  arrest  can  only  be  made  in 
an  action  or  suit  This  plainly  means  a  pending  action  or 
suit.  The  pendency  of  the  action  is  made  a  condition  pre- 
cedent and  the  basis  of  the  right  to  issue  the  order.  It  con- 
fers the  jurlsiliction  on  the  court  or  clerk  to  issue  it  and, 
unless  done  in  a  pending  action,  the  issuing  of  the  order  is 
without  legal  sanction  or  authority  and  the  proceeding  is 
void.  This  being  true,  the  party  causing  the  order  to  be 
issued  is  a  wrong-doer  and  liable  to  an  action  tor  this  wrong- 
ful act.  And  this  is  so,  even  when  the  act  is  done  under  the 
advice  of  counsel.  The  counsel  in  such  case  is  simply  the 
agent  of  the  party  and  he  will  not  be  allowed  to  escape  the 
consequences  of  the  wrongful  act  by  showing  that  it  was 
done  or  caused  by  his  agent.  But  if  counsel  had  been  re- 
tained in  good  faith  and  the  facts  fully  and  fairly  stated  to 
him,  and  in  consequence  of  his  erroneous  advice,  or  mistaken 
action,  the  wrong  was  done,  the  party  would  be  admitted  to 
prove  this  fact  in  mitigation  of  damages  and  to  repel  any 
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presumption  of  malice  which  might  otherwise  arise  from  the 
act  done —  Vlnal  v.  Core,  18  W.  Va.  4  syllabus  21 ;  Coiyper  w. 
Utterbach,  37  Md.  284. 

The  plaintiff  in  error,  being  liable  in  this  action  in  the 
manner  and  upon  the  grounds  stated,  the  next  enquiry  is,  to 
what  extent  is  he  liable,  that  is,  is  he  liable  tor  punitive  or 
merely  compensatory  damages  ?  The  determination  of  this 
question  will  decide  whether  or  not  the  damages  found  by  the 
verdict  are  excessive. 

In  Baniett  v.  Bead,  51  Pa.  St.  191,  which  was  an  action 
for  maliciously  issuing  an  execution  against  the  plaintiff  in 
the  action,  when  the  defendant  kneio  the  judgment  on  which 
the  execution  was  issued  had  been  paid,  the  court  approved 
an  instruction  to  the  effect  following:  When  the  malice  is 
such  only  as  results  from  a  groundless  act,  and  there  is  no 
actual  malice  or  design  to  injure,  the  rule  is  to  allow  com- 
penatory  damages;  but  when  actual  malice  exists,  a  formed 
design  to  injure  and  oppress,  the  jury  may  give  vindictive 
damages.  Compensatory  damages  are  such  as  indemnify  the 
plaintiff,  including  injury  to  property,  loss  of  time  and  neces- 
sary expenses,  counsel  fees  and  other  actual  losses.  Vindic- 
tive damages  may  be  given  to  punish  the  defendant  for  his 
fraud  and  actual  malice. 

In  Vinal  v.  Core,  Judge  Green,  in  delivering  the  opinion 
of  the  Court  says,  in  reference  to  this  rule,  that  it  seems  to  be 
"the  proper  rule  of  damages  in  that  case,  as  the  character 
and  reputation  of  the  plaintiff  were  not  injured  by  the  wrong- 
ful act  of  the  defendant."— 18  W.  Va.  49. 

I  think  the  rule  just  stated  is  correct  and  applicable  to  the 
facts  in  this  case.  The  wrongful  act  here  complained  of  is 
simply  the  result  of  a  groundlcvss  act.  It  consisted  of  arrest- 
ing the  plaintiff,  where  the  existing  facts  would  have  war- 
ranted the  arrest  if  the  proper  legal  steps  had  been  taken,  but 
which  had  not  in  fact  been  taken.  The  only  omission  was 
the  failure  to  institute  the  action  against  the  plaintiff  before 
causing  the  arrest.  This  may  have  been,  and  no  doubt  was, 
the  mistake  of  defendant's  counsel,  as  he  says  the  papers 
were  prepared  by  counsel  and  he  "supposed  they  were  all 
right."  But  be  this  as  it  may,  it  is  apparent  from  all  the  evi- 
dence that  the  only  object  of  the  defendant  was  to  collect 
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the  debt  justly  due  him  from  the  plaintift'  by  legal  process, 
to  which  the  facts  entitled  him  to  resort.  Because  by  omitting 
to  do  that,  which  formed  the  foundation  of  the  proceedings, 
the  defendant  made  himself  liable  to  this  action,  it  does  not 
follow  that  his  act  was  malicious  or  intended  to  injure  and 
oppress  the  plaintiff.  The  facts  proved  repel  the  presumption 
of  malice,  and  there  being  no  proof  of  an  intent  t(^  injure  and 
oppress  the  plaintift,  the  jury  were  not  authorized  to  find 
that  the  defendant  was  actuated  by  malice  and  consequently 
they  were  not  justified  in  giving  vindictive  damages,  which, 
I  think,  their  verdict  for  $475.00  clearly  shows  they  did. 
According  to  the  rule  above  announced,  the  plaintiff  being 
entitled  simply  to  compensatory  damages,  could  recover  only 
for  the  injury  to  his  property,  loss  of  time,  counsel  fees,  and 
other  actual  loss. — Parsons  v.  Harpa\  16  Qrat.  64  ;  Carry  v. 
Pringle  11  John.  R.  444. 

The  proof  in  this  case  is  that  the  plaintiff  was  imprisoned 
from  Friday  to  the  jifternoon  of  the  following  Monday,  and 
there  is  not  a  particle  of  evidence  to  show  that  he  sustained 
any  injury  or  loss  other  than  the  loss  of  his  time  during  his 
imprisonment.  He  says  himself  that  he  liad  no  visible  prop- 
erty and  does  not  pretend  that  he  was  engaged  in  any  busi- 
ness. He  proved  no  data  from  which  his  loss  of  time  wliile 
imprisoned  can  be  estimated.  It  is  not  for  the  Court  to  fix 
the  amount  of  his  damages  further  than  to  define  the  rule  by 
which  they  are  to  be  fixed  by  the  jury,  but  wlien  the  damages 
fouiid  by  the  jury,  as  in  this  case,  arc  in  plain  disregard  of 
the  limits  thus  fixed,  it  is  the  duty  of  the  Court  to  set  aside 
the  verdict  and  order  a  new  trial. —  Toledo  P,  ^  W,  R,  R. 
Co.  v.  Patterso)},  63  111.  304 ;  Kolh  v.  O'Brien,  86  Id.  210. 

For  the  reasons  aforesaid  I  am  of  opinion  that  the  judg- 
ment of  the  circuit  court  should  be  reversed,  the  verdict  of 
the  jury  set  aside  and  a  new  trial  awarded. 

Reversed. — Remanded. 


Digitized  by 


Google 


148  CoLMAN  V.  Oil  Co.  [Sup.  Ct. 


WHEELING. 

COLMAN  V.  W.  Va.  O.  &  O.  L.  Co. 
Hubmitted  June  13,  1884. —Decided  November  22,  1884. 

1.  If  a  corporation,  which  does  a  large  amount  of  business,  from  the 

character  of  which  it  must  often  berequired  to  bring  suitsand  de- 
fend suits  brought  against  it,  is  in  its  by-laws  and  action  of  its 
board  of  directors  silen  t  as  to  the  duties  of  its  president,  and  he  is  left 
thereby  entirely  untrammeled,  he  has  as  one  of  the  powers  in- 
herent in  the  president  of  such  a  corporation  authority  to  take 
charge  of  its  litigation  and  to  institute  and  carry  on  suits  for  it 
and  in  its  name  and  to  defend  suits  brought  against  it;  and  in  so 
doing  he  may  employ  counsel  who  may  bind  the  corporation  by 
their  action  in  the  suit  within  the  ordinary  power  of  counsel. 
He  has  also  the  inherent  power  to  apply  for  and  obtain  a  writ  of 
error  for  the  corporation  and  in  its  name  ;  and  at  his  pleasure  he 
may  dismiss  the  counsel  employed  by  him  in  such  case  as  well  as 
the  writ  of  error,  unless  restrained  from  so  doing  by  some  action 
of  the  board  of  directors,     (p.  168.) 

2.  When  a  vacancy  occurs  by  death  in  the  office  of  president  of  a  cor- 

poration, the  vice-president  may  act  in  his  stead  and  perform  the 
duties,  which  devolved  on  the  president,  though  the  law,  under 
which  the  corporation  was  organized,  did  not  mention  the  office 
of  vice-president,  but  after  providing  for  certfiin  officers  authorized 
the  company  to  create  other  offices,  and  it  did  accordingly  create 
the  office  of  vice-president.  Such  a  vice-president  after  the  death 
of  the  president  possesses  all  the  inherent  power  of  the  president; 
and  if  he  had  the  inherent  powers  to  take  charge  of  the  litigation 
of  the  corporation  and  the  other  inherent  powers  of  a  president 
named  in  the  first  point  of  the  syllabus,  the  vice-president  after 
the  president's  death  may  exercise  all  or  any  of  these  powers, 
(p.  172.) 

3.  If  a  judgment  be  rendered  against  a  party,  no  creditor  of  the  party, 

whether  he  has  a  lien  on  his  land  or  not,  has  a  right  to  obtain  a 
writ  of  error  in  the  name  of  the  defendant;  and  if  a  writ  of  error 
is  obtained  in  the  name  of  such  defendant,  he  may  at  any  time 
dismiss  such  writ  of  error  with  assent  of  the  defendant  in  error, 
and  no  such  creditor  of  the  plaintiff  in  error  has  a  right  to  ob- 
ject,    {p.  174.) 

4.  No  court  on  the  application  of  such  a  creditor  and  on  his  show- 

ing, that  he  would  be  benefited  by  the  reversal  of  such  judgment, 
can  properly  enjoin  the  plaintiff  in  error  from  dismissing  such 
writ  of  error,     (p.  175.) 
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5.  The  fact,  that  the  plaintilf  in  error  is  a  corporation  and  is  in< 
solvent,  and  that  on  its  application  the  court  had  directed  the 
costs  of  such  writ  of  error  to  be  paid  by  its  receiver  out  of  funds 
in  his  hands  arising  from  the  renting  of  the  land  of  such  corpora- 
tion, will  not  prevent  the  Appellate  Court,  before  whom  such 
writ  of  error  is  pending,  from  disregarding  such  injunction  and 
dismissing  the  writ  of  error,  if  the  plaintiff  in  error  and  the  de- 
fendant in  error  have  agreed,  that  it  should  be  dismissed,  and  the 
Courtis  asked  to  do  so.    (p.  176.) 

Statement  of  the  case  by  Green,  Judge  : 

This  was  an  action  of  debt  brought  by  the  plaintiff,  Charles 
I).  Col  man,  against  the  West  Virginia  Oil  and  Oil  Land 
Company,  a  corporation  of  the  State  of  Michigan,  in  the  cir- 
cuit court  of  Ritchie  county.  The  summons  was  issued 
November  4, 1875.  The  debt  claimed  in  it  was  $9,080.10.  An 
affidavit  was  made  the  same  day  stating  that  "the  nature  of 
the  plaintiff 's  claim  was  a  certain  promissory  note  executed 
at  Monroe,  Michigan,  dated  September  1,  1875,  whereby  the 
defendant  promised  to  pay  the  plaintifl  on  demand  $9,080.10 
with  interest  from  date  at  the  rate  of  ten  percent,  per  annum  ; 
and  that  the  plaintiff"  was  entitled  to  recover  the  full  amount 
specified  in  this  note  with  interest  as  therein  stated  ;  and  that 
the  defendant  is  a  foreign  corporation  and  a  non-resident  of 
West  Virginia  but  that  it  has  and  owns  property  in  Ritchie 
county,  West  Virginia.  On  this  affidavit  the  clerk  of  the 
circuit  court  of  Ritchie  county  issued  an  order  of  attachment 
against  the  estate  of  the  defendant;  and  the  plaintiff  sug- 
gested, that  W.  Buchus,  Hoffman  T.  Booth  and  F.  W.  Sil- 
man  were  indebted  to  the  defendant,  and  also  had  effects  of 
the  defendant  in  their  possession.  These  parties  were  sum- 
moned to  answer  as  garnishees.  The  attachment  was  served 
on  November  5,  1875,  on  a  large  amount  of  personal  prop- 
erty of  the  defendant  consisting  of  about  a  dozen  boilers  at 
different  oil  wells  and  nearly  as  many  steam  engines  and 
more  oil  tanks  with  a  number  of  pumps,  tubing  and  me- 
chanical tools  of  every  sort  in  use  in  pumping  oil,  a  large 
number  of  barrels  of  oil,  office  furniture,  a  large  quantity  of 
tubing  and  other  personal  property,  also  1624J  acres  of  oil 
lands  described  as  lying  in  Ritchie  county ,We8t  Virginia. 

The  declaration  and  the  note  above  described  were  filed 
at  December  Rules,   1875.     The  summons  was  served  in 
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Ritchie  county  ou  IJ.  S.  Compton,  the  presidcut  of  the  West 
Virginia  Oil  and  Oil  Land  Company. 

Subsequently  another  order  of  attachment  was  issued  and 
John  F.  Vinal  was  summoned  as  a  garnishee.  On  April  28, 
1880,  the  defendant  pleaded  nil  dcbd,  on  which  issue  was 
joined.  It  also  pleaded  payment  and  the  plaintifl* replied  gen- 
erally and  issue  was  joined.  An  amended  declaration  was 
filed  stating  that  the  note  sued  on  was  a  contract  made  and  to 
be  executed  in  Michigan,  and  by  the  laws  of  that  State  ten  per 
cent,  could  be  lawfully  demanded  as  interest,  which  demand 
is  made  as  the  interest  stipulated  for  in  the  note  sued  upon. 
This  amended  declaration  was  demurred  to;  and  issue  joined 
on  the  demurrer,and  defendant  filed  the  miner  i)leas  as  to  the 
declaration,  and  the  like  issues  were  joined.  A  specification 
of  payments  and  sets-ott"were  filed  amounting  to  §13,09(5.25, 
and  counter  specifications  of  sets-ott  amounting  to  §32,684.62. 
Amended  sets-ofl  were  afterwards  filed  amounting  to  §13,- 
348.25.  The  court  overruled  the  demurrer  to  the  amended 
declaration.  A  jury  was  sworn  to  try  the  issues  joined,  who 
on  Xovember  18,  1881,  foun<l  a  verdiet  for  the  plaintift  for 
$16,513.71,  with  interest  from  November  18,  1881.  Tlie  de- 
fendant made  a  motion  for  a  new  trial.  On  March  10,1882, 
the  court  overruled  this  motion  and  rendere<l  judgment  for 
the  plaintiff  against  the  defendant  for  §16,513.71,  with  inter- 
est thereon  from  November  19,  1881,  and  his  costs  about  his 
suit  expended. 

The  trial  lasted  eighteen  days ;  and  it  was  warmly  con- 
tested. The  defendant  took  sixteen  bills  of  exceptions.  I 
do  not  deem  it  necessary  to  stiite  what  were  these  exceptions, 
except  that  in  tlie  sixth  exception  the  substiuice  of  all  the 
evidence  ottered  by  the  plaintitt  or  by  the  defendant  is  set 
out  at  length ;  and  among  the  evidence  ottered  by  the  defen- 
dant was  that  of  C.  W.  Penny,  w-ho  testified  among  other 
things,  as  follows :  "  About  September  1875,  I  was  a  direc- 
tor of  the  defendant  company,  one  of  the  executive  com- 
mittee and  vice-president."  The  record-book  of  the  com- 
pany, this  exception  also  shows,  was  produced ;  and  with 
reference  to  it  the  plaintift  as  a  witness  on  his  own  behalf 
testified :  '*  The  book  now  shown  me  is  the  record-book  of 
the  defendant   company,  in    which  the    proceedings  of  il^ 
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stockholders,  directors  and  executive  committee  have  been 
entered.  I  was  secretary  from  July  1873,  and  might  claim 
I  am  still,  but  don't  care  to."  The  plaintiiF  oftered  then  the 
proceedings  of  the  executive  committee  at  a  meeting  held  on 
September  1,  1875,  recorded  on  pages  285  and  286  of  said 
record-book,  which  was  admitted  as  evidence.  One  portion 
of  this  entry  is  as  follows:  "On  motion  it  was  resolved, that 
this  company  allow  and  pay  C  W.  Penny  for  his  services  as 
vice-president  and  member  of  the  executive  committee  a 
salary  of  $100.00  per  month  payable  monthly  and  his  ex- 
penses when  absent  from  home  in  lieu  of  all  other  compen- 
sation, such  compensation  to  commence  on  and  from  the 
first  day  of  July,  1874." 

Subsequently  the  court  overruled  a  motion  made  to  quash 
the  attachment  issued  in  this  case  and  ordered  a  sale  of  the 
attached  effects  to  satisfy  the  plaintiff's  lien  on  the  same  for 
$16,513.71  with  interest  thereon  from  November  18,  1881, 
and  the  costs  of  the  suit ;  but  it  being  suggested  to  the  court 
by  a  certified  decree  of  the  circuit  court  of  the  United  States 
for  the  district  of  West  Virginia  in  the  case  of  F.  L.  B, 
Mayhew  ^  Co.  v.  The  WeM  Virginia  Oil  and  Oil  Laud 
Cotnpayiij  and  others  in  equity,  that  Wm.  E.  Stevenson  had 
been  appointed  a  receiver  of  all  the  property  and  assetts  of 
the  West  Virginia  Oil  and  Oil  Land  Company  mentioned  in 
a  deed  of  trust  filed  in  said  cause,  it  was  ordered  that 
no  order  of  sale  of  said  attached  property  shall  take  place  at 
this  time,  the  court  not  being  fully  advised  as  to  the  extent 
and  power  of  this  decree ;  and  the  hearing  of  the  motion  to  sell 
the  attached  property  was  continued  till  the  next  term.  A 
copy  of  the  decree  is  made  a  part  of  the  order.  It  states  that  on 
motion  of  the  plaintiff' and  of  parties  who  have  proved  debts 
in  the  cause  it  was  ordered,  that  William  E.  Stevenson  be 
ap[)ointed  a  receiver  of  all  property  and  assetts  of  the  West 
Virginia  Oil  and  Oil  Land  Company  mentioned  and  included 
in  the  deed  of  trust  filed  in  the  bill  and  the  rents,  issues, 
and  profits  thereof;  and  the  agents  and  officers  of  the  cor- 
poration were  required  to  deliver  possession  of  said  property 
to  the  receiver ;  and  the  tenants  in  possession  of  said  real 
estate  were  required  to  pay  their  rent  to  him  ;  and  such  rents, 
as  were  paid  in  oil,  he  was  authorized  to  sell ;  and  after  pay- 
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ing  costs  of  collecting,  receiving  and  marketing  the  oils  and 
carrying  on  the  receivership  he  was  to  deposit  the  balance  in 
The  First  National  Bank  of  Parkersburg.  He  was  to  re- 
port every  thirty  days  the  amount  ot  rent  received  by  hi ni  and 
the  disposition  of  oil  received  for  rent;  and  the  company 
and  all  its  officers  were  enjoined  from  receiving  any  rent  or 
exercising  control  over  any  property  named  in  this  deed  of 
trust.  What  property  was  named  in  no  manner  appears 
but  from  the  decree,  the  material  i)arts  of  which  are  above 
stated,  we  maj^  infer  that  there  was  mentioned  in  it  the 
real  estate  of  the  West  Virginia  Oil  and  Oil  Land  Company 
in  Ritchie  county  and  perhaps  their  rents  due  or  to  become 
due  to  them  in  oil  or  otherwise.  Nor  does  it  any  where  ap- 
pear what  is  the  date  of  tliis  deed  of  trust,  no  coj>y  of  it,  so 
far  as  the  record  shows,  having  been  presented  to  the  circuit 
court  of  Kitchie  county. 

To  this  judgment  of  the  circuit  court  of  Ititchie  county  and 
this  order  refusing  to  quash  tlie  attachment  a  judge  of  this 
Court  in  vacation  awarded  a  writ  of  error  on  February  22, 
1883,  on  the  application  of  the  West  Virginia  Oil  and  Oil 
Land  Company  by  its  counsel.  On  March  5,  1884,  the  de- 
fendant in  error,  Charles  1).  Colman,  a[)peared  in  this  Court 
and  presented  what  purported  to  be  a  stipulation  and  agree- 
ment signed  by  himself  and  C.  W.  Penny,  Vice  President  of 
the  West  Virginia  Oil  and  Oil  Land  (company,  for  the  dis- 
missal of  this  cause  and  asked  that  an  order  be  entered  to 
that  effect,  which  motion  W.  S.  Sands,  P]sq.  claiming  to  be 
of  counsel  for  the  plaintiff  in  error  resisted ;  and  for  reasons 
appearing  to  this  Court  it  was  ordered,  that  the  hearing  and 
consideration  of  said  motion  be  postponed  until  the  29th  of 
March  1884.  When  this  motion  was  submitted,  the  evidence 
on  both  sides  being  filed,  it  was  continued  till  the  next  regu- 
lar term  of  this  Court.  At  that  term  on  June  13, 1884,  this 
cause  was  submitted  to  this  Court  but  not  by  consent  of  the 
defendant  in  error;  and  his  motion  to  dismiss  the  same  not  hav- 
ing been  withdrawn  tlie  defendants  in  this  motion  presented 
to  this  Court  the  decree  of  March  31, 1884,  of  the  circuit  court 
of  the  United  States,  hereinafter  given  ;  but  the  plaintiff  in 
this  motion  did  not  withdraw  his  motion  but  did  not  arguo 
it,  though  it  was  argued  by  the  defendants  in  the  motion. 
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The  evidence  in  favor  of  the  motion  to  dismiss  presented 
to  this  Court  was  as  follows: 
"i/i  the  f}u])reme  Court  of  Appeals  of  West  Virginia  : 
Charles    D.   Colman,    Plaintifi    below  ^ 

and  defendant  in  error  |  On  writ  of  error 

V,  }     to  the   circuit 

The  West  Virginia  Oil  &  Oil  Land  Co.,  I  court  of  Ilitcliie. 

defendant  below  and  plaintiff  in  error.  J 

"It  is  hereby  stipulated  and  agreed  on  the  part  and  behalf 
of  the  parties  in  the  above  entitled  cause  that  the  writ  of 
error  issued  and  pending  therein  be  dismissed  agreed;  and 
that  an  order  to  that  effect  be  entered  at  the  first  sitting  of 
this  court  and  this  court  is  hereby  re<iue8ted  to  grant  and 
cause  to  be  entered  such  order. 

"West  Virginia  Oil  &  Oil  Land  (^o., 

Bp  Charles  Penny ^  Vice-President  and  acting 
President  and  chief  executive  officer  thereaj, 

"Charles  D.  Colman. 

''Parkersburg,  W,  Fa.,  February  29,  1884." 
"State  of  WevST  Virginia,  County  of  Wood,  ss: 

"Charles  W.  Penny  being  duly  sworn  deposeth  and  says  that 
he  has  been  a  stockholder  and  a  member  of  the  West  Virginia 
Oil  and  Oil  Land  Company  ever  since  its  organization  and 
that  during  the  [)ast  ten  years  and  more  he  has  been  one  ot 
tlie  directors  and  the  vice-president  thereof  and  a  member 
of  the  executive  committee  thereof;  that  Benjamin  S.  Comp- 
ton  was  for  many  years  the  president  and  chief  executive 
officer  of  said  company;  that  said  Compton  as  such  officer 
caused  the  writ  of  error  above  mentioned  to  be  sued  out; 
that  said  Compton  depjirted  this  life  in  the  month  of  July 
bust  since  which  time  this  defendant  has  as  such  vice-president 
been  acting  president  and  chief  executive  officer  of  said 
company  and  as  such  possesses  all  the  power  which  was 
possessed  by  said  Compton  and  as  he  is  advised  and  believes 
full  power  and  authority  to  dismiss  or  authorize  the  dismissal 
of  said  writ  of  error  and  that  he  has  executed  the  foregoing 
stipulation  for  the  dismission  thereof  and  has  done  so  in 
good  faith  beliveing  it  to  be  for  the  best  interest  of  said  com- 
pany and  its  stockholders  that  said  writ  of  error  should  be 
now  dismissed  and  further  said  not. 

"C.  W.  Penny." 

'20 
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"SubHcribed  and  sworn  to  before  me  this  15tb  day  of 
Marcli,  A.  D.  1884. 

"In  testimony  whereof  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  in  the  said  county  of  Wood  the  day 
and  year  last  above  written. 

"0.  D.  Merrick, 
''Notary  Public  of  Woixl  Onnitj/,   W.  Va," 

To  this  the  notarial  seal  ot  the  notary  public  is  attached. 

The  evidence  on  the  part  of  those  resisting  the  motion  to 
dismiss  this  writ  of  error  consists  of  the  affidavits  of  Walter 
S.  Sands  and  W.  W.  VanWinkle  claiming  to  be  the  counsel 
of  the  plaintiff  in  error  and  C.  D,  Merrick,  L.  B.  Dellicker 
and  C.  II.  S.  Shattuck.  The  affidavits  were  regularly  taken 
before  a  notary  jjublic,  no  one  being  present  to  represent  the 
plaintiff  in  this  motion,  though  he  had  been  duly  notified, 
that  these  affidavits  would  be  taken,  and  had  filed  a  [irotest 
against  their  being  taken  before  a  notary  public  the  grounds 
ot  which  protest  will  be  presently  stated.  The  parties  claim- 
ing to  be  counsel  for  those  opposing  the  motion  to  dismiss 
this  writ  of  error  in  this  affidavit  stated,  that  in  December, 
1888,  one  of  them  received  the  following  letter  from  L.  L. 
Johnston  who  had  been  for  many  years  past  a  director  in  the 
West  Virginia  Oil  and  Oil  Land  Company : 

"Monroe,  Micu.,  December  6,  1883. 
"  W.  S.  Srmds,  Esq.: 

"My  Dear  Sir: — I  have  just  again  heard  of  an  effort  to 
dismiss  the  appeal  in  the  case  of  Gdman  v.  West  Vlrf/i/tla 
Oil  and  Oil  Land  Company  and  write  this  to  say,  as  a  director 
of  that  c(mipany,  I  rely  on  you  as  the  comi)any's  attorney  in 
the  case,  to  take  proper  measures  to  prevent  such  dismissal. 
You  must  hold  the  appeal  at  least  until  it  shall  a[)pear  by 
what  authority  the  dismissal  is  directed.  Five  of  our  board 
oppose  it. 

"Yours  very  truly, 

L.  L.  Johnston." 

To  carry  out  this  instruction,  Mr.  Sands  on  March  4, 
1884  wrote  a  letter  to  the  president  ot  this  Court  informing 
him,  that  he  and  W.  W.  VanWinkle,  his  associate  counsel 
in  the  case,  had  been  served  with  a  notice  addressed  to  them 
both   signed   by  C.   W.  Penny  as  vice-i)resident  and  chief 
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executive  officer  oF  The  West  Virginia  Oil  and  Oil  Land 
Company  dismissing  them  as  the  attorneys  of  the  company. 
In  said  letter  he  says :  "Mr.  Penny  is  the  vice-president  of 
the  company  but  not  its  chief  executive  officer.  In  neither 
capacity  has  he  the  power  or  authority  either  to  discharge  or 
employ  counsel  for  the  company,  and  hence  both  Mr.  Van- 
Winkle  and  myself  repudiate  his  action  in  the  premises. 
As  counsel  for  the  company  in  the  case  we  deem  it  our  duty 
to  see  that  it  is  not  made  the  victim  of  fraudulent  collusion. 
We  have  seen  the  record-book  of  the  company  which  is  now 
in  Michigan  and  if  about  ten  day's  time  is  granted  to  us,  it 
there  be  any  motion  to  dismiss  the  writ  of  error,  we  can 
prepare  the  necessary  proof,"  The  motion  was  made  the 
nextday,  and  this  Court  granted  till  March  29, that  is  twenty- 
four  days,  for  the  parties  to  j)repare  the  i»roof.  These  affidavits 
were  taken  between  the  20th  and  22nd  of  March,  1884. 

It  is  also  stated  in  the  affidavit  of  Walter  S.  Sands,  that 
the  vice-president  of  this  comi)any,  C.  W.Penny, at  one  time 
in  Parkei'sburg  told  him  that  he,  Pemiy,  had  been  requested 
to  dismiss  the  writ  of  error  in  this  case,  but  he  had  concluded 
that  it  would  not  be  riglit  for  him  to  do  so;  that  afterwards, 
in  the  latter  part  of  February,  Penny  told  him,  that  the 
matter  of  the  dismissal  of  this  writ  of  error  had  been  the 
occasion  of  a  considerable  correspondence  between  Colman 
and  Colman's  wife  and  himself;  but  that  the  matter  was 
ended,  as  after  consultation  with  some  of  the  principal  stock- 
holders and  after  talking  with  Gov.  Boreman  on  the  sub- 
ject he  thought,  that  he  had  no  right  to  dismiss  this  writ  of 
error,  and  it  he  did  so  he  would  subject  himself  to  censure; 
that  not  long  afterwards,  on  March  6,  he  received  a  letter 
from  Penny  or  more  properly  a  formal  notice  dated  March  1, 
1884,  handed  to  him  by  Charles  T).  Merrick.  The  body  of 
this  notice  is  in  the  hand  writing  of  Mrs.  Colman,  the  wife  of 
the  plaintiff  in  error,  and  the  signature  is  in  the  handwriting 
ofC.  W.Penny.  This  was  a  notification  addressed  to  both 
Walter  S.  Sands  and  W.  W.  Van  Winkle  formally  discharging 
and  dismissing  them  as  counsel  in  this  case,  and  was  signed  by 
the  West  Virginia  Oil  and  Oil  Land  Company  by  C.  W.Penny, 
vice-president  and  acting  president  and  chief  executive  officer 
thereof.    Thisnotice  was  filed  with  WalierS.  Sands's  affidavit. 
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In  this  affidavit  Walter  8.  Sands  further  states,  that  he  has 
been  counsel  for  this  company  in  all  its  business  in  this  State 
for  about  seventeen  years  and  from  his  knowledge  ot  its  history 
and  of  the  laws  of  Michigan,  under  which  the  company  was 
incorporated,  "he  was  satisfied  that  Mr.  Penny  as  vice-presi- 
dent of  said  company  has  not  any  power  to  employ  counsel, 
discharge  counsel  or  dismiss  the  writ  of  error  in  this  case,  as 
he  has  attempted  to  do."  The  board  of  directors  he  states 
has  not  acted  one  way  or  the  other  in  the  proposed  dismissal 
of  the  counsel,  who  have  been  acting  as  the  attorneys  of  the 
company  in  this  case,  or  in  the  proposed  dismissal  of  this 
writ  of  error.  W.  W.  Van  Winkle  with  the  record-book 
before  him  states,  that  there  never  has  been  any  action  on 
this  subject  by  the  board  of  directors  as  shown  by  their 
record-book. 

Several  decrees  of  the  circuit  court  of  the  United  State8 
for  the  District  of  West  Virginia  in  the  case  of  F,  A  B. 
Muf/hefo  &  O).  V.  The  West  Vm/ijiia  Oil  ami  Oil  Land  Com- 
jmnjj  and  others  before  referred  to  were  filed  with  the  affida- 
vits of  their  attorneys  in  this  case,  who  were  also  attorneys 
in  that  case.  The  first  of  these  was  a  decree  rendered  in  this 
cause  deciding,  that  the  complainants  had  title  to  sixteen 
bonds  of  the  West  Virginia  Oil  and  Oil  Land  Company 
held  by  them,  and  that  they  and  all  others  holding  such 
bonds  named  in  the  proceedings  of  the  cause  were  entitled 
to  have  them  paid  with  interest  equally  by  virtue  of  the 
deed  of  trust  filed  in  the  bill ;  and  it  was  referred  to  W.  W. 
Van  Winkle  one  of  the  commissioners  to  ascertain  and  re- 
port these  bonds,  and  to  whom  payable;  and  the  West  Vir- 
ginia Oil  and  Oil  Land  Company  was  enjoined  from  using 
any  of  the  rents  or  products  of  the  property  mentioned  in 
this  deed  of  trust  thereafter,  except  such  as  was  necessary  to 
pay  the  actual  expenses  of  carrying  on  the  business.  The 
decree  was  rendered  on  September  20,  1879.  The  next  de- 
cree was  the  one  appointing  a  receiver  rendered  on  March 
19,  1881,  heretofore  mentioned. 

The  next  was  a  decree  rendered  February  1,  1883,  direct- 
ing the  receiver  theretofore  appointed,  W.  E.  Stevenson,  to 
pay  for  the  printing  of  the  record  in  the  case  now  before  us 
and  the  costs  and  fees  of  officers  in  obtaining  this  writ  of  error. 
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The  next  was  a  decree  rendered  March  5,  1884,  restrain- 
ing Charles  W.  Penny  as  agent  or  as  the  vice  president  or 
acting  president  or  chief  executive  officer  from  dismissing  or 
in  any  way  interfering  with  the  prosecution  of  the  writ  of 
error  now  before  this  Court.  This  order  w^as  served  on 
Charles  W.  Penny  on  the  11th  day  of  March,  1884.  The  in- 
junction was  awarded  on  the  petition  of  Wm.  D.  Thompson 
and  six  other  creditors  of  the  West  Virginia  Oil  and  Oil 
Land  Company  charging  that  C.  W.  Penny,  the  Vice  Presi- 
dent, was  acting  fraudulently  and  merely  for  a  money  con- 
sideration. The  petition,  so  far  as  shown  by  the  exhibitB 
filed,  was  not  even  sworn  to  by  any  one. 

The  next  order  in  this  cause,  which  was  filed  as  an  exhibit 
with  their  affidavits,  was  one  appointing  Charles  W.  Shat- 
tuek  special  receiver  in  lieu  of  W.  E.  Stevenson,  who  had 
resigned. 

There  was  also  filed  a  petition  of  Charles  D.  Colman  in 
said  cause  filed  March  1,  1884,  in  which  he  set  out  the 
obtaining  of  his  judgment  in  this  case  in  the  circuit  court  of 
Ritchie;  that  it  was  a  lien  from  the  time  the  attachment  was 
served  on  all  the  real  and  personal  estate  of  the  West  Vir- 
ginia Oil  and  Oil  Land  Company ;  that  all  the  personal 
estate  levied  on  had  been  spirited  away,  and  nothing  was 
lefl,  out  of  which  his  judgment  could  be  paid,  except  the  real 
estate  of  said  company  in  Ritchie  county,  the  company  being 
insolvent  now,  and  claiming  that  he  had  a  lien  on  the  same 
by  virtue  of  his  attachment  in  this  suit  from  the  date  of 
Xovember  6,  1875,  as  determined  by  the  judgment  of  the 
circuit  court  of  Ritchie  ;  and  that  he  was  entitled  to  be  paid 
prior  to  any  of  the  judgments  against  said  company  audited 
and  which  were  all  rendered  since  the  5th  of  November, 
1875.  The  petitioner  asks  that  this  priority  over  them  be 
recognized  by  the  Court  and  for  general  relief. 

A  decree  was  also  filed  of  said  court  on  said  motion  which 
was  rendered  on  March  21,  1884,  which  recited  among 
other  things  hereinbefore  stated  this  petition  of  Colman 
showing  the  insolvency  of  said  company,  and  that  the  court 
had  taken  in  its  custody  and  keeping  the  real  estate  of  the 
West  Virginia  Oil  and  Oil  Land  Company  and  had  held  the 
same  continuously  by  its  receiver  since  March  19,  1881,  that 
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said  Colmau  had  prior  to  that  sued  out  an  attachment 
against  said  property  upon  a  claim,  which  said  company  dis- 
puted as  being  unjust  and  unfounded;  and  it  appearing 
further  that  the  lien  of  said  attachment,  if  perfected,  would 
take  precedence  of  the  several  creditors  petitioners  who  have 
invoked  the  jurisdiction  of  this  court  in  this  cause,  and  that 
the  court  had  directed  the  receiver  to  pay  the  costs  of  a 
copy  of  the  record  in  this  case  of  ("olman,  u|)on  the  re|»re- 
sontution  of  the  then  counsel  of  sfiid  company,  that  this 
judgment  in  iavor  of  Colman  was  unjust  and  erroneous,  and 
that  it  ought  to  be  reviewed  upon  the  writ  of  error,  and  that 
said  company  had  no  means  of  prosecuting  this  writ  of  error. 
After  these  recitals  this  decree  proceeds :  "This  court  is  of 
opinion  and  doth  adjudge  that  the  protection  of  the  [iroporty 
in  the  hands  of  the  court,  with  which  said  company  and  its 
ofBcers  had  been  enjoined  from  interfering,  required  that 
the  court  should  not  allow  the  creation  of  unjust  charges  aa 
liens  against  it,  and  that  it  should  afford  to  the  parties  in 
interest  an  opportunity  to  have  investigated  by  competent 
authority  an  alleged  judgment  which  the  highest  court 
having  jurisdiction  of  the  matter  had  decided  was  proper  to 
be  reviewed.  It  is  ordered,  adjudged  and  decreed  that  the 
order  of  injunction  entered  by  this  court  on  the  5th  day  of 
March,  1884,  be  and  the  same  is  hereby  continued  in  full 
force.  And  it  ap|)earing  to  the  court  that  the  said  0.  W. 
Peiniy  has  been  guilty  of  a  contempt  of  this  court  by  viola- 
ting said  order  of  March  5th,  1884,  it  is  further  adjudged, 
ordered  and  decreed  that  an  attachment  do  issue  to  the 
marshall  of  this  district  requiring  him  to<ittach  C.  W.  Penny 
and  C.  I).  Colman  and  bring  each  of  them  personally  before 
this  court  on  the  first  day  of  April,  1884,  to  answer  for  this 
contempt  by  them  committed  in  violating  the  orders  of  this 
court  made  on  the  5th  day  of  March,  1884.  It  is  further 
ordered  that  the  said  Colman  and  the  said  Penny  be  required 
to  show  cause  on  the  said  1st  day  of  April,  1884,  why  the 
petitions  filed  in  this  cause  by  them  respectively  on  the  let 
day  of  March,  1884,  should  not  be  stricken  from  the  records 
by  reason  of  their  said  contempts ;  and  that  all  proceedings 
upon  said  petitions  and  each  of  them  be  stayed  in  the  mean- 
time." 
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And  lastly  a  copy  of  the  decree  entered  by  said  court  since 
the  26th  of  March,  1884,  was  presented  to  this  Court  on 
June  15,  1884,  the  motion  being  then  in  the  hands  of  this 
Court  for  decision.  It  was  entered  March  31, 1884,  and  was 
33  follows :  ''This  day  C.  D.  Colman  appeared  in  the  cus- 
to<ly  of  the  marshal!  pursuant  to  writ  of  attachment  issued 
in  this  matter  on  the  2l8t  day  of  March,  instant,  and  the 
court  having  heard  the  parties  in  reference  thereto,  and  the 
said  Oolman  agreeing  that  he  will  not  seek  without  the  leave 
of  this  court  on  any  stipulation  between  himself  and  any 
officer  or  officers  of  the  West  Virginia  Oil  and  Oil  Land 
Company  tor  the  dismissal  of  the  writ  of  error  now  pending 
in  the  Supreme  Court  of  Appeals  of  West  Virginia  in  which 
the  sai<l  company  is  plaintiff  in  error  and  tlie  said  Colman  is 
defendant  in  error.  It  is  ordered  that  the  said  Colman  be 
discharged  from  custody  and  that  the  further  hearing  of  the 
matters  arising  upon  these  proceedings  be  continued  until 
the  next  regular  term,  and  that  an  alias  writ  of  attachment 
do  issue  directing  the  marshall  of  this  district  to  bring  the 
body  of  C.  W.  Penny  before  this  court  on  the  first  day  of 
the  next  term  of  this  court  to  answer  for  the  contempt  of 
the  aaid  Penny  in  the  premises." 

W.  W.  Van  Winkle  in  his  affidavit  says,  that  as  one  of  the 
counsel  in  this  case,  when  it  was  being  tried  in  the  circuit 
court  of  Ritchie  county,  he  had  in  his  possession  and  under 
his  control  during  the  trial  the  record-book  of  The  West 
Virginia  Oil  and  Oil  Land  Company,  his  client  in  the  case, 
which  Avas  there  proven  to  be  the  record-book  of  this  com- 
pany, and  he  has  now  the  identical  book  before  him  and  will 
produce  it  before  this  Court,  if  required.     In  that  book,  he 
says,  he  finds  no  direction,  resolution  or  order  conferring 
power  upon  any  of  the  officers  of  the  company.     He  finds 
no  election  of  officers  by  the  board  of  directors  after  October 
1878,  when   B.  S.  Compton  was  elected  President ;  C.  W. 
Penny,  Vice-President ;  C.  H.  Jones,  Treasurer ;  C.  D.  Col- 
man, Secretary,  and  B.  S.   Compton,  C.  D.  Colman  and  C. 
W.  Penny  the  Executive  Committee  without  any  power  or 
duties  defined  for  this  committee.     He  finds  pasted  in  this 
book  on  page  307  a  paper  directed  to  Norman  Loomis  signed 
by  B.  8.  Compton  and  C.  W.  Penny,  Executive  Committee, 
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notifying  Loomis  of  his  appointment  as  secretary  of  the  com- 
pany in  place  of  C.  D.  Colman,  resigned,  and  directing  Loo- 
mis to  call  on  Colman  for  the  seal,  books  and  papers  of  the 
company.  On  page  309  of  the  record-book  he  finds,  that  at 
a  meeting  of  the  executive  committee  held  March  9,  1881,  a 
resolution  was  passed  removing  C.  D.  Colman  as  one  of 
such  executive  committee,  and  appointing  John  H.  Doyle  in 
his  stead.  He,  the  afBant,  received  this  book  recently 
from  Loomis,  the  present  secretary.  B.  S.  Compton,  the 
president  of  the  company,  died  in  the  month  of  July,  1883, 
When  this  suit  was  being  tried  in  Ritchie  circuit  court,  C. 
W.  Penny,  who  was  a  witness  in  the  case,  told  the  affiant, 
that  C.  P.  Colman  had  no  claims  against  the  company  in  this 
suit ;  that  his  claim  had  been  satisfied  or  more  than  satisfied 
at  that  time ;  and  that  there  was  nothing  in  this  record-book 
of  the  company  showing  any  action  taken  by  the  board  of 
directors  authorizing  C.  W.  Penny  or  any  one  else  to  dismiss 
the  writ  of  error  in  this  case. 

C.  I).  Merrick  in  his  affidavit  simply  proves  his  handing  to 
W.  S.  Sands  the  notice  signed  by  C.  W,  Penny,  as  vice-presi- 
dent, dismissing  him  and  Van  Winkle,  as  counsel  for  the 
company,  and  that  he  did  this  at  the  request  of  Penny. 

L.  B.  Dellicker,  the  clerk  of  the  circuit  court  of  the  United 
States  for  the  district  of  West  Virginia,  in  his  affidavit  says, 
that  Charles W.  Penny,  the  vice-president  of  the  West  Virginia 
Oil  and  Oil  Land  Company,  in  the  fall  of  1883  told  him,  that 
he  did  not  believe,  that  the  company  owed  C.  1).  Colman  any- 
thing ;  that  it  was  a  trumped  up  claim,  and  that  anything  the 
company  might  have  owed  him  had  been  paid  and  settled  by 
B.  S.  Compton  long  ago. 

C.  D.  Shattuck,  the  only  other  affiant,  says,  that  a  few  days 
before  March  1, 1884,  he  heard  C.  W.  Penny  say,  that  C.  D. 
Colman  wanted  him  to  dismiss  this  writ  of  error  in  this 
Court,  but  he  said  he  would  not  do  it  and  had  refused  to  do  so. 

To  the  taking  of  these  affidavits  C.  D.  Colman  objected, 
and  refused  to  attend  or  cross-examine,  but  filed  a  written 
protest  by  an  attorney  for  him,  while  these  affidavits  were 
being  taken.     He  protested  for  the  following  reasons  : 

First.  Because  Sands  and  Van  Winkle  had  no  right  in  any 
way  to  act  in  this  case,  or  to  take  any  proceedings  therein  of 
any  sort. 
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Second.  Because  these  counsel  had  been  formally  dis- 
missed and  discharged  by  the  plaintift  in  error. 

Third.  Because  he  had  not  sufficient  notice  of  the  taking 
of  these  affidavits.  Notice  was  served  on  him  in  Michigan 
for  the  taking  of  these  depositions  in  Parkersburg  but  nine 
days  before  they  were  taken. 

Fourth.  Because  the  circuit  court  of  the  United  States 
fV)r  the  district  of  West  Virginia  had  no  authority  to  control 
or  attempt  to  control  the  officers  and  agents  of  the  plaintiff 
in  error,  a  corporation  of  the  State  of  Michigan,  governed 
by  its  laws  only  as  to  the  duties  and  powers  of  its  officere  and 
agents,  and  said  court  had  no  authority  to  authorize  Sands 
and  V^an  Winkle,  or  either  of  them  to  institute  any  proceed- 
ings or  to  take  any  action  or  to  be  continued  in  the  service 
of  this  Michigan  corporation. 

Fifth.  Because  the  courts  of  Michigan  could  <alone  have 
jurisdiction  to  dissolve  this  corporation. 

Sixth.  Because  the  circuit  court  of  the  United  States  had 
no  jurisdiction  to  interfere  in  any  manner  with  the  applica- 
tion made  for  the  dismissal  of  this  writ  of  error. 

W.  S.  S(W(L^  and  \\\  W.   Van  Winkle  appeared  for  plaintiff 
in  error. 

(I  I).  Colnwn  for  defendant  in  error. 

Grkkn,  Juixje: 

The  first  question  in  this  case  is  :  Shall  this  Court  dismiss 
it  as  agreed  without  any  encjuiry  into  the  merits  of  the  case 
on  the  writ  of  error  ?  Messrs.  Sands  and  Van  Winkle  argue, 
that  the  case  should  not  be  dismissed,  and  base  their  argument 
partly  on  the  assumption,  that  the  evidence  clearly  shows 
collusion  between  the  parties  making  the  agreement,  and 
partly  on  the  assumption,  that  in  making,  agreeing  to  and 
directing  this  dismissal  Penny,  the  vice-president  of  the  com- 
pany was  acting  in  bad  faith  to  the  company,  its  stockholders 
and  other  creditors  and  with  a  view  of  promoting  some  per- 
sonal interest  of  his  own  and  in  violation  of  the  wishes  of  a 
majority  of  the  directors.  Are  they  right  in  this  assump- 
tion ? 

It  seems  to  me  that  the  evidence  fails  to  establish  such 
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collusion  and  bad  faith  on  the  part  ot  Penny.  Of  course  the 
presumption  in  this  case,  as  in  all  others,  is  that  a  party  who 
does  an  act,  which  he  is  authorized  to  do,  does  it  in  good  faith, 
until  the  contrary  is  made  to  appear.  What  then  is  the  evi- 
dence of  bad  faith  and  collusion  in  this  case  ?  "  Penny  him- 
self swears,  that  '*  he  executed  this  agreement  to  dismiss  this 
writ  of  error  in  good  faith,  believing  it  to  be  for  the  best  interest 
of  the  company  and  its  stockholders  that  the  writ  should  be 
dismissed."  This  would  be  the  presumption  of  law,  and  this 
affidavit  of  Penny  should  be  regarded  iis  adding  very  little  to 
this  presumption,  for  if  in  fact  he  was  in  collusion  with  the 
defendant,  Colman,  and  acted  in  bad  faith,  we  should  natur- 
ally expect  such  fraudulent  person  to  swear  that  he  acted 
in  good  faith. 

But  does  the  evidence  produced  by  Sands  and  Van  Winkle 
establish  their  allegation  that  this  misconduct  of  Penny  was 
the  result  of  collusion  between  him  and  Colman  and  in  bad 
faith  ?  It  seems  to  me  it  does  not.  What  were  the  circum- 
stances, under  which  this  agreement  between  Penny, the  vice- 
president  ot  the  company,  and  Colman,  the  defendant,  to 
dismiss  this  writ  of  error  was  made?  C.  D.  Colman  nearly 
three  years  before  had  recovered  judgment  in  the  circuit  court 
of  Kitchie  county  against  the  company  for  $16,514.17  with 
interest  and  costs  after  a  long  and  bitter  controversy,  the  trial 
before  the  jury  lasting  eighteen  days.  The  record  shows 
conclusively,  that  this  judgment  was  not  obtained  by  any 
collusion  between  Colman,  the  plaintiff,  and  the  West  Vir- 
ginia Oil  and  Oil  Land  Company,  but  on  the  contrary,  that 
his  claim  watj  resisted  by  the  company  in  every  possible  way. 
The  record  also  shows  that  Penny,  the  vice-president  of  the 
company,  did  all  he  could  to  defeat  this  claim,  even  appearing 
before  the  jury  as  a  witness  against  Colman. 

The  bitterness  of  this  controversy  is  shown  not  only  in  the 
length  of  time  its  trial  occupied,  but  also  by  the  fact,  that  the 
defendant  took  no  less  than  seventeen  exceptions  to  rulings 
and  decisions  of  the  court.  There  is  no  evidence  before  us 
indicating  that  Penny  ever  approved  of  tlie  obtaining  of  the 
writ  of  error  in  this  case.  The  writ  was  obtained  from  a 
judge  of  this  Court  in  vacation  on  February  22,  1883,  upon 
the  application  of  the  West  Virginia  Oil  and  Oil  Land  Corn- 
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jiany  by  their  counsel,  Sands  and  Van  Winkle,  employed  by 
the  president  of  the  company,  B.  S.  Compton  ;  but  there  is 
no  evidence,  that  Penny  was  consulted.  For  all  that  appears 
he  may  have  disapproved  and  may  then  have  thought,  as  he 
thinks  now,  that  the  interests  of  the  company  w^ould  not  be 
|iroinote<l  by  prosecuting  a  writ  of  error.  lie  may  have 
then  and  always  thought,  eitlier  that  there  was  no  prospect 
of  reversing  the  judgment  ot  the  circuit  court,  or  that  even 
it  it  were  reversed  for  errors  committed  by  the  court  in  its 
rulings,  the  company  woul<l  in  no  manner  be  benefited  by 
sucli  reversal,  as  he  may  have  thought  that  on  a  new  trial  a 
like  judgment  would  be  rendered  in  favor  of  Colman,  and 
that  he  would  then  have  a  lien  on  all  the  property  of  the 
company  real  and  personal  from  November  5,  1875,  the  day 
the  attachment  was  levied,  for  lie  may  well  have  believed, 
that  this  Court,  though  it  might  possibly  reverse  the  judg- 
ment for  misrulings  of  the  circuit  court  during  the  trial, 
could  not  reverse  the  judgment  refusing  to  quash  the  attach- 
ment. There  is  no  evidence,  that  these  were  his  views,  when 
the  writ  of  error  was  applied  for;  but  there  is  on  the  other 
hand  no  evidence,  that  these  were  not  his  views. 

It  is  true  that  tfiere  is  proof  l)y  L.  B.  Dellicker,  that  in 
the  fall  of  1883,  Penny  told  him,  that  the  claim  of  Colman, 
on  wliich  the  judgment  was  rendered,  was  a  trumped  up 
claim,  and  that  anything  the  com[)any  might  have  owed  him 
had  been  paid  by  Compton.  But  this  was  the  (juestion  tried 
by  the  jury;  and  the  claim  was  set  up  before  the  jury,  that 
the  whole  claim  of  Colman  had  been  paid,  and  a  great  effort 
was  made  to  prove  it;  but  in  the  judgment  of  the  jury  the 
company  and  Penny,  its  vice-president,  failed  to  prove  this 
to  their  satisfaction.  And  though  in  1883,  Penny  still  held 
the  same  opinion  of  the  claim,  yet  he  might  have  thought, 
that  on  a  second  trial  the  company  would  still  be  unable  to 
prove  it  to  the  satisfaction  of  the  jury,  even  if  a  new  trial 
could  be  obtained  from  this  Court,  which  could  only  be  ob- 
tained, it  this  Court  came  to  the  conclusion,  that  the  court 
below  had  erred  as  a  matter  of  law  in  its  rulings,  and  not 
because  the  jury  drew  a  wrong  inference  from  the  facts. 

Again,  W.  W.  Van  Winkle,  one  of  the  parties  who  ob- 
ject to  the  dismissal  of  this  writ  of  error,  does  say,  that  during 
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the  trial  of  this  case  in  the  court  below  Penny  told  him 
that  Colman  had  no  claim  against  the  company  in  this  suit, 
that  his  claim  had  been  satisfied  and  more  than  satisfied. 
This  was  no  doubt  Penny's  belief  then  and  may  be  yet  his 
belief;  but  does  it  in  any  way  indicate,  that  he  acts  in  bad 
faith  in  dismissing  this  writ  of  error,  if  he  has  the  right  to 
dismiss  it?  Maybe  not  be  well  satisfied  from  the  former 
trial,  that  he  could  not  disprove  to  the  satisfaction  of  a  jury 
the  prima  facie  case  made  out  by  Colman  by  his  holding  the 
note  of  the  company  for  ^9,080.10  with  ten  per  cent  interest 
from  September  1,  1875?  He  has  made  the  effort  once  be- 
fore a  jury  to  prove  what  he  may  believe  to  be  the  truth, 
but  he  failed  to  convince  the  jury,  and  may  he  not  well  be- 
lieve that  he  cannot  strengthen  the  case  of  the  company  on 
a  new  trial,  even  if  he  could  get  one  from  this  Court  ?  Dec- 
larations of  this  character  made  now  do  not  satisfy  me,  that 
Penny  acting  in  bad  faith  to  the  company,  of  which  he  was 
vice-president,  in  desiring  this  writ  ot  error  dismissed. 

But  there  is  evidence,  which  proves,  that  Penny,  shortly 
before  the  motion  was  made  to  dismiss  this  writ  of  error, 
repeatedly  said,  that  he  had  been  urged  to  agree  to  dismiss 
the  writ  and  had  refused  to  do  so.  His  reasons  for  having 
refused  to  do  so  are  not  generally  given ;  but  W.  S.  Sands, 
one  of  the  parties  objecting  to  the  dismissal  of  this  writ  of 
error,  states,  that  he  did  assign  his  reasons-  to  him.  In  his 
affidavit  he  says  :  "In  the  latter  part  of  February,  1884,  he 
informed  him,  that  the  matter  of  the  dismissal  of  this  writ 
of  error  had  been  the  occasion  of  considerable  correspon- 
dence between  Colman  and  his  (Colman's)  wife  and  him 
(Penny);  that  the  matter  was  then  ended,  because  after 
consultation  with  some  of  the  principal  stockholders  of  said 
company  and  talking  with  Governor  Boreman  upon  the 
subject  he  thought  he  had  no  right  to  dismiss  the  writ,  and 
his  doing  so  might  lay  him  open  to  a  great  deal  of  adverse 
criticism."  He  does  not  in  this  or  any  of  these  conversations 
pretend  to  say,  that  he  (Penny,)  thought,  that  it  was  best  for 
the  interest  of  the  company  to  prosecute  this  writ  of  error. 
On  the  contrary  he  bases  his  refusal  at  that  time  on  a  doul>t 
of  his  authority  used  on  his  being  sjitisfied,  from  what  Gov- 
ernor Boreman  said,  that  he  had  no  authority  to  do  so,  and 
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on  his  belief  that,  it  he  did  so,  he  would  be  subject  to  much 
adverse  criticism.  The  tact,  that  he  attervvards  agreed  to 
dismiss  this  writ  of  error,  seems  to  me  to  show,  not  that  he 
had  been  bribed  or  otherwise  improperly  influenced  to  do  so, 
but  rather  that  he  had  changed  his  mind  as  to  his  authority 
to  so  act,  and  was  willing  to  subject  himself  to  adverse  criti- 
cism rather  than  sacrifice  the  true  interest  of  the  company 
he  represented.  This  seems  to  me  to  be  but  a  charitable 
view  of  his  conduct. 

The  only  other  evidence  ottered  to  show  collusion  between 
Colman  and  him  or  bad  faith  in  this  matter  on  bis  part  is, 
that  the  agreement  to  dismiss  this  writ  of  error  signed  by 
Colman  and  by  him  as  vice-president  and  acting  president 
and  chief  executive  officer  of  the  West  Virginia  Oil  and 
Oil  Land  Company  was  all  in  the  hand  writing  of  the  wife 
of  Colman.  I  can  hardly  conceive  why  this  proof  was  taken. 
It  gives  rise  to  no  sort  ol  suspicion.  It  was  not  unnatural 
when  the  parties  had  agreed  to  enter  into  such  a  stipulation, 
that  the  paper  should  be  drawn  or  copied  by  the  wife  of  one 
of  the  parties.  It  is  obviously  totally  inmuiterial  by  whom 
the  agreement  was  written  or  copied,  provided  it  was  signed 
by  parties  competent  to  bind  the  plaintiff  in  error  and  the 
defendant  in  error. 

This  is  all  the  evidence  relied  upon  to  show  bad  faith  in 
Penny  in  this  matter,  so  far  as  evidence  has  been  taken  in 
the  case. 

It  is  said  though,  that  the  dismissal  of  this  writ  of  error 
would  be  in  opi)Osition  to  the  wishes  of  a  majority  of  the 
board  ot  directors  of  the  company.  But  no  sort  of  proof  is 
ottered  to  sustain  this  allegation,  nothing  but  a  private  letter 
from  one  of  the  members  of  the  board  of  directors  to  W. 
S.  Sands  dated  December  6,  1883.  This  letter  states  that  a 
majority  of  the  board  oppose  this  dismissal ;  that  there  are 
five  members  of  the  board  opposed  to  it.  The  letter  is  of 
course  no  proper  evidence,  the  contents  of  it  not  being  sworn 
to  as  true.  But  suppose  it  was  true.  The  board  consisted 
of  nine  members,  as  appears  irom  a  document  signed  by  all 
nine  members  of  the  board  and  on  the  trial  of  the  case  taken 
from  the  record-book  of  the  company.  Suppose  then  it  was 
true  as  stated  in  this  letter  that  on  December  6, 1883,  five  of 
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the  mcinberB  of  this  board  were  opposed  to  distiiissing  this 
writ  of  error,  and  four  of  them  were,  as  is  to  be  inferred,  in 
favor  of  dismissing  the  writ  ot  error.  This  shows  tliat  prior 
to  December  6,  1883,  the  members  of  the  board  of  directors 
had  the  question  under  consideration,  whether  or  not  this 
writ  of  error  shouhl  be  dismissed ;  and  then  a  bare  majority 
of  one  out  of  nine  members  were  opposed  to  its  dismissal. 
This  and  the  subsequent  conversations  of  Penny  with  Sands, 
to  which  we  have  referred,  show  tliat  the  proposed  dismissal 
of  tliis  writ  of  error  was  kept  no  secret  from  the  members  of 
the  board  of  directors,  but  that  it  was  freely  discussed  among 
them  as  well  ashy  the  principal  stockholders  of  the  company. 
The  agreement  to  dismiss  this  writ  of  error  w-as  not 
actually  entered  into  and  signed  by  the  parties  for  nearly 
three  months  after  this  letter  of  Johnson's  was  signed.  Is  it 
not  |)erfectly  natural  to  suppose,  that  some  one  member, 
who  prior  to  December  6,  1883,  was  not  willing  on  his  then 
information  to  dismiss  this  writ  of  error,  afterwards  on  fuller 
information  changed  his  mind?  It  needed  l)ut  one  single 
member  to  change  his  mind  to  make  a  majority  of  the  board 
of  directors  in  favor  of  dismissal.  If  any  majority  of  the  board 
of  directors  really  continued  to  disajijjrove  of  the  dismissal, 
why  has  it  not  been  made  to  api>ear?  If  a  majority  ot  the 
board  of  directors  really  disapproved  of  this  agreement  of 
the  acting  president  of  the  company,  Penny,  and  (\3lman 
that  this  writ  should  be  dismissed,  why  have  they  not  long 
since  met  as  a  board  and  exj)resse(i  their  disapproval  ?  No 
one  ever  questioned  the  right  of  a  majority  of  the  members 
of  the  board  of  directors  of  this  or  of  any  other  corporation, 
acting  as  a  board,  to  revoke  the  authority  of  its  president  or 
acting  president,  if  he  claimed  such  authority,  to  enter  into 
such  an  agreement  to  dismiss  a  writ  of  error.  They  knew 
that  hechiimed  this  authority  ;  for  a  formal  motion,  based  on 
this  claim  of  authority  and  on  this  agreement,  was  made  to 
this  Court  as  early  as  March  5, 1884.  The  proofs  in  this  motion 
were  filed  up  to  June  13, 1884,  more  than  three  months  after- 
wards. Why  in  all  this  time  did  not  the  board  of  directors 
of  this  company  meet  and  by  their  action  direct  this  motion 
to  dismiss  this  writ  of  error  to  be  withdrawn,  and  forbid  the 
acting  president  of  the  company  to  dismiss  the  writ  of  error? 
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The  power  of  the  board  to  so  act  was  and  is  unquestionable. 
The  failure  to  exercise  this  power  satisfies  my  mind,  that  in 
point  of  fact  a  majority  of  the  members  of  the  board  of 
directors  of  this  company  since  March  1,  1884,  have  desired 
this  writ  of  error  to  be  dismissed.  But  be  this  as  it  may,  the 
only  way,  in  which  this  Court  or  any  one  else  can  legally 
ascertain,  what  a  board  of  directors  desire  in  this  or  any 
other  matter,  is  by  the  expression  of  their  wish  by  some  entry 
on  their  record-book  while  in  session  as  a  board. 

But  is  is  said,  that  the  proceedings  in  the  case  of  Francis 
L.  B.  Mayheio  ^  Co,  v.  The  West  Virginia  Oil  and  Oil  Larid 
Company  and  others  in  the  circuit  court  of  the  United  States 
for  the  District  of  West  Virginia  show,  that  this  agreement 
to  dismiss  this  writ  of  error  was  made  by  Penny  by  collu- 
sion with  Colman  and  in  bad  faith.  But  there  is  nothing 
whatever  in  that  case,  so  far  as  any  portions  of  it  has  been 
copied  and  filed  in  evidence  in  this  case,  which  in  any  degree 
jjroves  this  allegation.  It  is  not  asserted  or  hinted  at  as  a 
fact,  that  bad  faith  in  this  respect  had  been  j)roven  on  the 
part  of  Penny;  for  while  the  court  had  issued  a  process  of 
contempt  against  him  and  has  in  effect  forbidden  the  parties 
to  this  agreement  to  dismiss  this  suit  to  carry  out  the  agree- 
ment, yet. this  is  not  based  on  any  allegation,  that  Penny  as 
acting  president  of  the  company  would  not  inherently  pos- 
sess the  power,  but  upon  the  ground,  as  we  will  presently 
show,  that  the  board  of  directors  ought  to  be  forbidden  to 
exercise  this  power  as  well  as  its  acting  president  under  the 
circumstances  of  this  case.  There  is  no  intimation  in  any 
of  these  decrees,  that  it  has  been  proven,  that  Penny  is 
fraudulently  colluding  with  Colnum.  I  suppose,  therefore, 
that  there  is  no  proof  of  this  character  in  that  case. 

It  is  true  that  a  petition  was  filed  in  this  case  by  W. 
I).  Thompson  and  half  a  dozen  other  creditors  of  the  West 
Virginia  Oil  and  Oil  Land  Company,  in  which  it  is  in  sub- 
stance alleged,  that  Penny  as  vice-president  of  said  company 
has  made  to  one  of  these  creditors  the  dishonorable  proposal, 
that  if  he  would  give  to  him  (Penny)  $5,000  out  of  his  claim, 
he  (Penny)  would  do  all  he  could  to  prevent  any  interference 
with  his  claim;  and  that  the  pro|)08al  was  declined.  This 
allegation    would    seem   to   be  foreign   to  the   objects    of 
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tliib  petition  and  seonis  to  have  been  intended  merely 
as  a  slur  on  the  general  character  ot  Penny.  There  are 
allegations  in  this  petition,  somewhat  indefinite  it  is  true, 
which  in  eftect  amount  to  an  allegation,  that  the  said  Penny 
and  Colman  had  by  collusion  and  with  a  view  of  fixing  on 
the  said  company  this  debt  of  Colman  charge<l  to  l)e  fraudu- 
lent, in  bad  faith  on  the  part  of  Penny  as  such  vice-president 
agreed  to  dismiss  this  writ  of  error;  and  it  iisks  an  in- 
junction to  prevent  this  being  carried  out.  This  injunction 
was  granted  but  not  on  the  ground  of  the  truth  of  these  alle- 
gations, there  being,  so  far  as  any  [)ortions  ot  the  record  in 
that  case,  which  have  been  presented  to  us,  show  no 
kind  of  proof  of  these  charges,  the  truth  of  the  facts  stated 
hi  this  jiortion  not  being  sworn  to,  as  is  usual  in  the  courts 
of  West  Virginia,  wlien  a  bill  or  petition  is  presented 
asking  an  injunction  based  on  facts,  which  are  not  ]»roven  by 
exhibits  or  in  some  other  Tnanner.  But  doubtless  this  in- 
junction granted  in  this  case,  so  far  as  the  record  l»efore  us 
shows,  without  any  [)roof  of  these  allegations  of  bad  iiiith 
and  fraudulent  conduct  on  the  i)art  of  Penny  was  granted 
without  even  an  affidavit  to  these  facts,  simjily  because  the 
court,  as  I  understanrl  its  decrees,  regarded  them  as  utterly 
iniinaterial,  and  considered  that  it  was  the  duty  of  tliat  court 
to  prevent  the  dismissal  of  this  writ  of  error,  even  if  the 
board  of  directors  had  unanimously  pjissed  a  resolution 
directing  the  dismissal  of  the  writ. 

Before  deciding  whether  or  not  we  should  act  ujk)!)  tlu^se 
views  let  us  consider  what  would  have  been  the  power  of  the 
]>resident  of  the  West  Virginia  Oil  and  Oil  Land  C()mi>any 
upon  tfie  assumption  that  no  special  authority  whatever  fia<l 
been  conferred  upon  him,  as  in  fact  none  was.  Would  he 
have  had  a  right  by  virtue  of  his  inherent  power  as  president, 
if  unrestrained  by  any  order  or  action  of  the  board  of  direc- 
tors, to  employ  counsel  to  obtain  a  writ  of  error  in  this  case ; 
and  after  it  was  obtained,  could  he  have  discharged  the 
counsel  wliom  he  had  employed,  and  dismissed  the  writ  of 
error?  It  seems  to  me  that  he  did  [possess  tliese  powers.  It 
must  be  admitted,  that  these  inherent  powers  of  presidents 
of  corporations,  that  is,  the  powers  not  derived  from  the 
express   action   of  the    board    of  directors    or   tliose   to    be 
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deduced  from  the  continued  exercise  by  the  president  with 
the  silent  acquiescence  of  the  board  of  directors,  are  to  a  Uirge 
extent  undefined  and  are  quite  limited.  But  it  does  seem  to 
me,  tliat  the  decisions  do  show,  that  where  a  bank  or  any 
other  corporation,  which  does  a  large  amount  of  business, 
from  the  character  of  which  it  must  often  be  required  in  the 
regular  couree  of  business  to  bring  suits  and  to  defend  suits 
brought  against  it,  is  silent  as  to  the  duties  and  powers  of  its 
president,  and  he  is  entirely  unrestrained  by  any  action  of 
the  board  of  directors,  it  is  a  duty  pertaining  to  the  office  of 
president  of  such  a  corporation  to  tiike  charge  of  the  litiga- 
tion i)f  the  corporation;  and  that  therefore  he  has  the 
inherent  power  to  institute  and  carry  on  legal  proceedings 
for  the  i)urpo8e  of  collecting  debts  due  to  the  corporation, 
and  that  he  nuiy  in  like  nuuiner  a])pear  and  defend  in  any 
suits  brought  against  his  corporation,  lie  htis  an  inherent 
right  to  em[>loy  counsel  for  his  bank  either  to  institute  or 
defend  suits.  Counsel  wh(mi  he  thus  employs  can  bind  the 
eoriK)nition  by  their  action  in  the  case  witliin  the  ordiiuiry 
powers  of  counsel ;  and  this  too,  even  though  the  circum- 
stances show,  that  the  president  acted  so  improperly  in 
employing  the  counsel,  that  he  might  |)ro[>erly  be  held 
resiKUisible  for  his  breach  of  trust  in  the  employment  of 
counsel.  The  following  authorities  sustain,  I  think,  these 
conclusions  :  Jf'irsf  National  Bank  of  WclLsbarf/  v.  Khnbcrland^ 
16  W.  Va.  555  ;  timith  v.  Tmwsou  d  al,  18  W.  Va.  222,229; 
H^jtlfjcs  Er'oT.  V.  Flr.Ht  Naiiomd  Bank  of  Jiirhnwnd^  22  Grat. 
58  ;  Havings  Bank  of  (Jindnnati  v.  Birfon,  2  Mete.  (Ky.)  240 ; 
Awmcan  Ins^urance  Chnipaivj  v.  Oaklc//,  9  Paige  490;  Man- 
ford  V.  Hawkins^  5  Denio  355 ;  Alexandria  (hnal  (hmixtntf  v. 
Sirann^  5  IIow.  (U.  H.)  83;  Chunbirlain  <f  Church/UU  v.  Alanf- 
mofh  Minim/  Chmpany,  20  Mo.  96. 

It  is  true  that  in  most  of  these  cases  the  corporation  was  a 
Inink,  and  the  inherent  powers  of  the  president  of  the  bank 
was  the  inquiry  directly  before  the  court.  But  in  some  of  these 
caries  the  corporations  were  not  banks,  and  from  the  reason- 
ing, on  which  the  decisions  in  these  cases  were  based,  it 
seems  to  me,  that  they  apply  as  much  to  the  president  of  any 
business  corporation,  whose  business  transactions  are  neces- 
sarily large,  and  who  must  have  much  litigation;  and  this 
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would  include  such  a  corporation  as  tlie  West  Virginia  Oil 
and  Oil  Land  Company.  It  is  true  that  in  the  Ashoulut 
Mimufacturing  Company  v.  Hmry  Marshy  4  Cush.  507,  it  was 
held  that  the  president  of  that  manufacturing  company  had 
no  inherent  authority  as  such  president  to  institute  that  suit. 
But  it  will  be  noted  that  the  corporation  consisted  of  but 
three  stockholders,  one  was  the  president,  another  was  the 
clerk,  and  the  third  was  Henry  Marsh,  the  treasurer,  wlio 
lived  in  Wisconsin.  The  other  two  stockholders,  the  presi- 
dent and  clerk,  lived  in  different  counties  in  Massachusetts. 
The  corporation  in  no  way  authorized  Bush  to  bring  this  suit, 
which  was  brought  against  its  treasurer.  The  court  held  in 
this  case,  that  the  president  had  no  authority  as  such  to  insti- 
tute this  suit.  No  reasons  were  given  by  the  court  for  its 
decision  and  no  opinion  filed.  It  seems  to  me  tliat  this 
decision  was  right ;  as  I  infer  tliai  tlie  corporation  was  not  one 
of  large  business,  or  which  was  likely  to  have  mucli  litiga- 
tion, but  was  so  very  restricted  in  its  operation  and  ('oii- 
sisted  of  so  few  stockholders,  that  it  would  not  come  within 
the  ]»rinciples  that  1  have  deduced  from  the  cases  before  cited. 
Messrs.  Sands  and  Van  Winkle  in  their  argument  assert, 
that  the,  j)resident  of  a  corporation  cannot  confess  a  Ju<lg- 
ment  without  the  sanction  of  the  board  of  directors;  and 
they  regard  the  dismissal  of  the  writ  of  error  in  this  case  as 
the  ecpiivalent  of  a  confession  of  judgment  in  favor  of  Colman 
for  $16,513.71,  with  interest  from  November  19,  1881,  and 
costs,  tliis  being  the  amount  of  thejudgment  in  the  court  below. 
To  sustain  this  position  they  refer  to  Mr.Mamf  v.  St.  IjOuIs  Oil 
Mannfai'tarhiy  CompuHy,  33  Mo.  375.  This  authority  fails  to 
support  their  position.  In  that  case  it  was  decided  that  a 
"judgment  confessed  l)y  the  i)resident  of  a  corporation  with- 
out the  service  of  process  and  without  order  or  knowledge 
of  the  directors  or  company,  and  not  setting  forth  the  cause 
of  indebtedness  is  void."  The  court  assign  no  reason  for 
this  conclusion  but  simi>ly  say  tfiey  admit  it  to  be  true.  The 
argument  of  counsel  in  the  case  on  page  383  shows  the  prol)- 
able  reason  of  this  holding.  The  law  of  Missouri  forbids  a 
corporation  to  create  a  lien  on  its  property.  The  confession 
of  judgment  before  an  action  was  brought  violated  this  statute, 
as  it  wjis  a  creation  of  a  lien  by  tlie  cor{)oration.     If  how- 
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ever  the  preBident  had  after  tlie  institution  of  a  suit  against 
the  corporation  confessed  a  judgment  for  the  corporation, 
though  he  had  no  authority  conferred  on  him  by  the  board 
of  directors,  such*  confession  would  have  been  binding  on  the 
corporation,  for  then  the  lien  on  the  property  would  be  con- 
sidered as  created  bylaw  and  not  by  the  vohmtary  act  of  the 
corporation.  For  the  confession  of  judgment  may  have  been 
made  by  the  president  for  the  company,  because  he  could 
not  avoid  the  plaintiff's  obtaining  a  judgment.  That  the 
president  of  a  corporation  may  appear  tor  it,  when  an  action 
is  pending  against  it  and  by  the  inherent  power  belonging  to 
him  as  president  confess  a  judgment  for  the  corporation, 
which  will  be  binding  on  it,  was  expressly  decided  in  Cham.' 
hirlui  V.  Mammoth  Mwivg  Compavy^  20  Mo.  96.  The  reason 
assigned  fortius,  viz:  that  he  is  the  proper  party,  on  whom 
to  serve  process,  does  not  seem  to  me  sound.  The  true  rea- 
son is,  that  he  has  the  inherent  power  as  president  to  con- 
duct the  litigation  of  his  corporation,  provided  his  corpora- 
tion is  one  whose  ordiimrj^  business  gives  rise  to  much  litiga- 
tion, as  a  bank  or  such  a  corporation  as  the  West  Virginia 
Oil  and  Oil  Land  Company. 

Hut  really  there  is  no  similarity  between  the  confession  of 
a  judgment  by  the  president  of  a  corporation  and  the  dis- 
missal ot  a  writ  of  error  to  a  judgment  obtained  against  the 
corporation.  The  first  is  the  exercise  of  a  power  much  greater 
than  the  second.  If  the  presi<leiit  has  a  right  to  i>rocure  a 
writ  ot  error  to  be  awarded,  it  would  seem  to  be  a  matter  of 
course,  that  he  could  abandon  it  and  direct  its  dismissal.  This 
is  clearly  not  the  e(iuivalent  of  a  confession  ot  judgment; 
for  when  he  has  the  writ  of  error  dismissed,  he  simply  leaves 
in  force  a  judgment,  which  may  have  been  obtained,  as  it 
was  in  this  case,  after  a  prolonged  litigation,  in  a  court  of 
competent  jurisdiction,  not  on  confession  but  on  tlie  merits 
of  the  case. 

The  exact  (juestion  we  are  now  considering,  the  right  ot  the 
acting  presidentof  the  West  Virginia  Oil  and  Oil  Land  Com- 
pany to  dismiss  this  writ  of  error,  is  not  precisely  covered 
by  any  adjudicated  case,  which  I  have  seen.  But  if  we  can 
deduce  from  the  decision,  that  the  president  of  such  a  com- 
pany as  the  West  Virginia  Oil  and  Oil  Land  Company  has 
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l>y  virtue  of  his  office  the  inliereut  right  to  nuinatcc  the  liti- 
gation of  tlie  eoiiipaiiy,  when  not  forbidden  by  some  action 
of  the  board  of  directors,  and  can  employ  counsel  to  defencl 
suits,  and  can  in  his  discretion  procure  a  writ  of  error  to  a 
judgment  against  his  company,  as  I  think  we  can,  then  it 
must  follow  as  a  matter  of  course,  that  he  may  order  the  dis- 
massal  or  consent  and  agree  to  the  dismissal  of  the  writ  of 
error,  without  the  express  assent  of  the  board  of  directors. 
But  as  they  could  have  forbidden  him  to  defend  the  suit  for 
them,  so  they  can  by  a  resolution  of  the  board  jirohibit  him 
from  dismissing  this  writ  of  error.  It  is  obvious  that  as 
Compton,  the  president  of  the  company,  died  in  July  1883, 
all  his  powers  as  president  forthwith  devolved  on  Penny,  the 
vice-j)resident;  and  if  (•omj>ton  had  the  inlierent  power  as 
{)residentto  dismiss  this  writ  of  error,  then  this  power  on  his 
deatli  immediately  devolved  on  Perry,  the  vice-presi<kMit. 
Tliis  is  a  proposition  so  clear  that  it  seems  unnecessary  to 
refer  to  authority  to  sustain  it.  But  as  the  case,  to  which  I 
would  refer  to  sustain  this  view,  otherwise  throws  liirht  on 
the  case  before  us,  I  will  cite  it. 

In  Smith  v.  Smith  d  uL,  62  111.  R.  493,  it  wiis  decided  :  "In 
the  absence  of  legislative  enactments  or  provisions  in  their 
by-laws  corporations  act  through  their  president  or  those  rep- 
resenting him.  When  an  act  i)ertaining  to  the  business 
of  th(i  company  is  performed  by  liim,  it  will  be  presumed  the 
act  was  legally  done  and  binding  upon  the  company.  And 
as  a  general  rule  in  the  absence  of  the  i>resident,  or  when  a 
vacancy  occurs  in  the  office,  the  vice-president  may  act  in  liis 
stead,  and  j)erform  the  duties  which  devolve  upon  the  i)resi- 
dent.  In  that  case  the  charter  did  not  mention  a  vice-i)resi- 
dent  as  an  officr  of  the  company,  but  after  providing  for  cer- 
tain officers,  it  authorized  the  company  to  create  other  officers 
and  the  company  by  its  by-laws  declared  there  should  be  a 
vice-president  and  prescribed  his  duties.  Held,  that  he  might 
perform  the  duties  imposed  upon  the  president  in  the  same 
manner  and  under  the  same  circumstances  as  though  his  office 
had  been  created  by  the  charter." 

Messrs.  Sands  atid  Van  Winkle  in  their  brief  allege,  that 
the  statute  laws  of  Michigan,  under  which  the  West  Virginia 
Oil  and  Oil  Land  Company  was  chartered,  i)rovides  that  the 
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atiairs  oi  the  corporation  slmll  be  managed  by  directors, 
that  a  corporation  can  only  act  in  the  manner  pointed  out  by 
the  organic  law,  and  that  the  directors  can  only  act  collec- 
tively in  their  official  capacity  and  not  as  individuals.  See 
Pni/isj/lranui  Lufhinwg  Roil  Company  v.  Board  of  Education^ 
20  W.  Va.  360,  and  for  the  statute  law  of  Michigan, 
vol.  1,  eh.  95,  sec.  2844,  p.  944  of  Compiled  Laws  of  Michi- 
gan. This  section  is  as  follows  :  "  The  stock,  property  and 
aftairs  of  such  corporation  shall  be  managed  by  not  less 
than  three  nor  more  than  nine  directors  as  the  articles  shall 
determine ;  one  of  whom  shall  be  a  resident  of  the  State. 
They  shall  hold  their  offices  one  year  and  till  their  successors 
are  appointed."  But  the  very  next  section  provides :  "That 
the  clirectors  of  every  such  corporation  shall  choose  one  of 
their  number  president,  and  such  other  officers  as  their  arti- 
cles of  association  and  by-laws  may  require,  who  shall  hold 
their  offices  one  year,  or  until  others  are  chosen  in  their 
stead." 

Xow  as  the  articles  of  association  and  by-laws  of  this  cor- 
poration arc  not  furnished  though  in  the  possession  of  Sands 
and  Van  Winkle,  the  opponents  of  this  motion  to  dismiss 
this  writ  of  error,  we  must  presume  that  under  this  last  sec- 
tion the  board  of  directors  not  only  elected  a  president  but 
also  a  vice-president,  that  these  articles  of  association  must 
have  provided  for  the  election  of  a  vice-president.     The  re- 
cord-book of  the  board  of  directors,  it  is  proven,  shows  that 
the  last  election   of  officer's  by  tliis  board  of  directors  was 
held  October  16, 1878,  when  B.  8.  Compton  wjis  elected  presi- 
dent and  C.  W.  Penny,  vice-president.     As  Compton  died  in 
July  1883,  Penny,  who  was  by  the  statute-laws  of  Michigan 
above  quoted  then  vice-president,  succeeded  to  all  his  rights 
and  duties  as  president.     See  Hviiih  v.  Smith  ei  al.^  62  111. 
493.    Among  these  rights  was,  as  we  have  seen,  a  right  to 
dismiss  this  writ  of  error ;  and,  I  doubt  not,  from  that  time 
he  has  entertained  the  idea  that  he  would  exercise  this  right; 
and  from  that  time,  till  the  motion  was  made  to  disnuss  this 
writ  of  error,  it  was  a  subject  of  discussion  among  the  direc- 
tors and  stockholders  of  this  company.      There  is  clearly 
nothino:  in  the  statute-law  of  Michigan  above  quoted,  which 
takes  from  the  president  of  this  company,  or  the  vicerpresi- 
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dent,  wlieu  acting  as  president,  the  right,  which  by  the  com- 
mon law  he  had,  to  dismiss  this  writ  of  error.  Certainly 
the  provision  that  "  the  atiairs  of  the  corporation  shall  be 
managed  by  a  board  of  directors,"  cannot  possibly  do  so. 
For  the  affairs  of  corporations  are  everywhere  managed  by 
aboard  of  directors;  but  tliey  act  in  almost  all  matters  of 
necessity  by  their  officers  and  agents;  and  certainly  there  is 
nothing  in  this  statute  to  prevent  this.  If  it  were  so  con- 
strued, it  would  render  it  impossible  to  organize  in  Michigan 
any  corporation,  whicfi  could  effectively  carry  on  any  business. 

I  propose  now  to  consider  whether  the  proceedings,  which 
have  been  had  in  the  circuit  court  of  the  United  States  for 
the  district  of  West  Virginia  in  the  case  of  F.  L.  B.  May- 
hew  ^  Co.,  V.  The  West  Virginia  OH  and  Oil  Ijand  Company^ 
have  dei)rived  the  company  or  its  vice-president,  (1  W. 
Penny,  of  the  right  to  dismiss  this  writ  of  error,  which  they 
had  by  the  common  law.  In  determining  this  question  we 
must  determine  who  has  a  right  to  sue  out  this  wTit  of  error ; 
for  it  would  seem'to  follow  as  a  necessary  consequence,  that 
he,  who  had  a  right  to  sue  out  this  wnX  of  error,  or  his  rep- 
resentative would  necessarily  have  a  right  to  dismiss  it ;  and 
consecpicntly  that  no  one,  who  did  not  have  a  right  to  sue 
out  this  writ  of  error,  could  have  a  right  to  dismiss  it,  unless 
he  acquired  such  right  directly  from  some  one,  who  origin- 
ally possessed  it.  Now  it  is  an  inflexible  rule,  that  no  one 
can  sue  out  a  writ  of  error,  who  is  not  a  party  or  privy  to  the 
record,  or  not  shown  by  the  record  to  be  {jrejudiced  by  the 
judgment.  Bac.  Abrid,  Error  b.  Com.  Dig.  Pleader  3  b.  9. 
Thus  bail  can  not  have  a  writ  of  error  to  reverse  the  judg- 
ment against  his  principal,  nor  can  the  principal  sue  out  a 
writ  of  error  to  reverse  a  judgment  against  the  bail ;  and  both 
principal  and  bail  can  not  unite  in  prosecuting  a  writ  of  error 
on  a  judgment  against  either  of  them.  See  Tjancastcr  v. 
Rahigh,  Cro.  Car.  300;  Ditshell  v.  Galler,  Id.  403;  Smith  v. 
Jam\H,  Id.  575  ;  Forrest  v.  tiamlland,  Hob.  72.  The  writ  of 
error  must  always  be  brought  in  the  name  of  and  by  the 
party,  whose  legal  right  has  been  affected.  See  Jacqucih  v. 
Jackson,  17  Wend.  436. 

These  authorities  are  referred  to  to  show,  what  I  sup- 
pose   no   one   could   doubt   or    controvert,  that  the  credi- 
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tors  of  thxi  West  Virginia  Oil  and  Oil  Land  Company, 
whether  open  contract  or  judgment  creditors,  could  not 
liave  sued  out  a  writ  of  error  in  this  case  in  the  name  of 
the  West  Virginia  Oil  and  Oil  Land  Company  except  with 
the  consent  and  approbation  of  the  plaintift*  in  error. 
No  creditor  of  any  one,  whether  a  corporation  or  an 
individual,  against  wlioni  a  judgment  has  been  pronounced, 
lisis  a  right  in  tlie  name  of  sudi  corporation  or  individual  to 
prosecute  a  writ  of  error.  This  proposition  is  so  fundamen- 
tal, that  I  presume  no  one  will  contradict  it.  To  permit  my 
creditor  at  his  pleasure  and  against  my  protest  to  prosecute 
a  writ  of  error  in  my  name  to  reversea  judgment  would  be  a 
novelty,  which,  I  suppose,  was  never  dreamed  of  as  possible. 
If  I  choose  to  sue  out  a  writ  of  error,  land  I  alone  can  do  it; 
and  after  I  have  sued  out  such  writ  of  error,  I  have  a  perlect 
and  absolute  right  to  dismiss  my  writ  of  error,  and  no  credi- 
tor of  mine  can  enjoin  me  from  so  doing  or  dispute  my  abso- 
lute right,  though  he  may  believe,  that  he  is  indirectly 
injured  by  my  dismissing  such  writ  of  error.  He  may  fancy 
that,  if  I  should  prosecute  the  writ  of  error,  the  judgment 
against  me  would  be  reversed,  and  thus  alien  be  removed  from 
my  land,  w^hich  would  make  his  debt  safer  or  perhaps  make  a 
subsequent  lien  of  his  debt  against  me  on  my  land  good.  It 
may  even  be  that  my  chances  for  reversing  the  judgment 
against  me  are  so  good,  and  my  creditor  w^ould  be  so 
obviously  benefited  by  such  a  reversal,  that  I  ought  not  in 
good  morals  to  disrniss  my  writ  of  error,  or  at  least  I  ought  in 
good  morals,  if  he  would  pay  the  costs,  to  permit  him  to  prose- 
cute the  writ  of  error  in  my  name.  But  no  one,  I  presume, 
would  imagine  I  was  under  any  legal  or  equitable  obligation 
to  continue  to  prosecute  the  writ  of  error;  and  no  court 
could  be  found,  who  would  enjoin  me  from  dismissing  my 
writ  of  error,  if  I  chose;  and  no  appellate  court  would  refuse 
to  permit  me  to  dismiss  my  writ  of  error,  whenever  I  chose. 
My  dismissal  of  it,  if  it  injured  my  creditor,  would  be 
clinnnum  absque  injuria. 

Suppose  we  add  to  this  case  the  fact,  that  after  the  suit,  in 
which  this  judgment  was  obtained  against  me,  on  which  I 
obtained  this  writ  of  error,  had  been  brought,  and  a  lien  on 
my  property  obtained  by  attachment,  a  creditor  of  mine  had 
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brought  suit  in  cliancery  in  another  court,  before  this  judg- 
ment was  rendered,  whose  object  was  to  entorce  a  lien  by  a 
deed  ottrust  in  favor  of  himself  and  others,  which  I  had  given 
on  certain  of  my  property,  and  that  court  had  years  after 
tlie  institution  of  the  common  law  suit  against  me,  but  before 
judgment  was  rendered  in  it,  appointed  a  receiver  to  take 
possession  of  the  land  included  in  the  deed  of  trust,  which  I 
had  executed,  and  to  collect  the  rents.  These  facts  wf)uld 
obviously  in  no  way  alter  the  case.  I  would  still  be  the  only 
person,  who  could  sue  out  and  prosecute  a  writ  of  error  to 
the  judgments  had  against  me;  and  my  creditors  in  the 
chancery  case  could  in  no  manner  prevent  me,  if  I  thought 
proper,  from  dismissing  the  writ  of  error  which  I  was  prose- 
cuting to  this  common  law  judgment. 

Suppose  further,  that  in  this  chancery  suit  other  creditors 
of  mine,  who  had  obtained  judgments  afterwards  against  me 
petitioned  the  chancery  court  to  be  made  parties  to  the 
chancery  cause,  so  that  they  mightparticipatein  the  proceeds 
of  the  sale  of  my  real  estate.  These  creditors  could  not  ask 
the  Appellate  Court  to  refuse  to  permit  me  to  dismiss  the 
writ  of  error,  if  I  chose;  and  if  they  could  not,  the  chancery 
court  could  not  properly  grant  them  an  injunction  prohilnt- 
ing  me  from  dismissing  my  writ  of  error,  a  motion  for  which 
was  pending,  when  the  application  for  such  injunction  was 
awarded.  Under  such  a  state  of  things  it  seems  obvious, 
that  the  Appellate  Court  despite  the  granting  of  such  injunc- 
tion  would  nevertheless  dismiss  my  writ  of  error. 

Now  if  you  will  suljstitute  for  me  the  West  Virginia  Oil 
and  Oil  Land  Company  in  this  supposed  case,  you  will  have 
substantially  the  case  now  before  us.  This  suit  was-institute<l 
November  4,  1875,  in  the  circuit  court  of  Ritchie  county  by 
C.  1).  (dolman  against  the  West  Virginia  Oil  and  Oil  Land 
Company;  and  a  judgment  was  rendered  in  it  March  10, 
1880,  for  ^16,513.71  with  interest  from  November  19,  1881, 
and  costs,  which  was  secured  by  tlie  lien  of  an  attachment 
levied  on  all  the  real  and  personal  property  of  the  defendant 
in  Ritchie  county,  this  attachment  having  been  levied 
November  5,  1875.  Several  years  after  the  institution  of  this 
suit,  but  when  it  does  not  appear,  a  chancery  suit  was  insti- 
tuted in  the  circuit  court  of  the  United  States  for  the  district 
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of  West  Virginia  by  F.  L.  B.  Mayhew  against  the  West 
Virginia  Oil  and  Oil  Land  Company  and  others.  The 
objectors  to  the  motion  to  dismiss  this  writ  of  error  have  not 
presented  to  this  Court  a  copy  of  the  bill  in  this  cause;  but 
irom  the  various  decrees  in  the  cause  the  objects  of  the 
chancery  suit  would  seem  to  be  to  enforce  by  the  sale  of  cer- 
tain land  of  the  West  Virginia  Oil  and  Oil  Land  Company 
the  payment  of  a  number  ot  bonds,  which  were  secure<l  by  a 
deed  ot  trust  on  certain  land  of  this  company,  and  to  pay  out 
of  the  proceeds  of  this  land  the  holders  of  all  the  bonds 
secured  by  this  deed  of  trust.  The  plaintiff  held  sixteen  of 
these  bonds  and  the  court  on  the  26th  day  of  September, 
1879,  referred  the  cause  to  the  commissioner  to  ascertain  who 
held  the  other  bonds;  and  on  March  19,  1881,  by  a  decree 
ap|)oiiited  a  receiver  to  take  possession  of  the  property  named 
in  the  deed  of  trust  and  rent  out  the  real  estate  and  collect 
the  rents  and  pay  the  same  into  a  certain  bank  to  his  credit 
as  receiver.  On  February  1,  1883,  three  weeks  before  the 
granting  of  the  writ  of  error  in  this  case,  the  court  in  the 
chancery  cause  upon  the  application  of  the  West  Virginia  Oil 
and  Oil  Land  Company  made  an  order  directing  the  receiver 
to  pay  out  of  the  funds  in  his  hands  the  cost  of  obtaining  the 
writ  of  error  to  this  judgment  of  the  circuit  court  of  Ritchie 
in  favor  of  C.  D.  Colman  and  the  cost  of  printing  the  record 
of  this  case;  and  these  costs  were  so  paid  amounting  to 
$219.00.  The  court  continued  to  hold  the  property  named  in 
this  deed  of  trust  from  March  19, 1881 ,  to  the  21st  day  of  March, 
1884,  when  it  made  perpetual  a  temporary  injunction,  which  it 
bad  awarded  on  March  5,  1884.  This  injunction  had  been 
awarded  on  the  petition  of  W.  D.  Thompson  and  six  other 
creditors  having  liens  on  the  West  Virginia  Oil  and  Oil  Land 
Company  subsequent  to  the  lien  of  Colman  for  his  judgment 
of  $16,513.71  with  interest  and  costs,  which  lien  dated  back 
to  November  5, 1875,  and  restrained  Penny  from  dismissing 
or  in  any  wise  interfering  with  the  prosecution  of  this  writ  of 
error;  and  in  the  same  decree  Sands  and  Van  Winkle  were 
directed  to  prosecute  the  writ  of  error.  But  before  the  writ 
was  served,  the  motion  to  dismiss  the  writ  of  error  had  been 
made  to  this  Court. 
In  this  decree  of  March  21,  1884,  the  court  also  adjudges. 
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that  the  protection  of  the  property  in  the  hands  of  the  court, 
with  which  said  company  and  its  officers  had  been  enjoined 
from  interfering,  required  that  the  court  should  not  allow 
the  creation  of  unjust  charges  or  liens  against  it,  and  that  it 
should  aflord  to  the  parties  in  interest  an  opportunity  to  have 
investigated  by  competent  authority  an  alleged  judgment, 
which  the  highest  court  having  jurisdiction  ot  the  matter  has 
decided  was  proper  to  be  reviewed.  Upon  the  principles,  which 
I  have  laid  down,  however  proper  in  a  mere  moral  aspect  of 
the  case  it  may  be,  that  the  West  Virginia  Oil  and  Oil  Land 
Company  should  under  these  circumstances  permit  this  writ 
of  error  to  be  prosecuted,  yet  as  these  creditors  of  this  com- 
pany had  no  right  to  require  this  company  to  prosecute  this 
writ  of  error,  they  had  no  right  by  their  petition  to  demand 
of  the  circuit  court  of  the  district  of  West  Virginia,  that  it 
should  prevent  the  West  Virginia  Oil  and  Oil  Land  Company 
from  dismissing  this  writ  of  error,  if  the  company  thought 
proper  so  to  do;  and  the  fact  that  that  court  awarded  an 
injunction  prohibiting  the'  dismissal  ot  this  writ  of  error, 
whether  its  action  was  right  or  wrong,  and  directing  Sands 
and  Van  Winkle  to  prosecute  the  same,  can  not  modify  the 
case  presented,  if  in  our  judgment  the  West  Virginia  Oil  and 
Oil  Land  Company  has  an  absolute  right  to  dismiss  this  writ 
of  error  and  to  forbid  Sands  and  Van  Winkle  to  prosecute  it 
further,  as  has  been  done.  I  can  not  see,  that  the  tact,  that 
the  court  at  the  instance  of  the  West  Virginia  Oil  and  Oil 
Land  Company  advanced  funds  in  the  hands  of  the  receiver 
in  this  cause  to  print  the  record  in  this  case  and  enable  the 
West  Virginia  Oil  and  Oil  Land  Company  to  obtain  this  writ, 
can  deprive  this  company  of  its  absolute  right  to  dismiss  this 
writ  of  error  at  its  pleasure.  I  can  not  see  how  the  circuit 
court  of  the  United  States  could  by  this  or  indeed  in  any  way 
in  such  a  suit,  as  is  the  one  pending  in  that  court,  acquire  a 
right  to  appoint  persons  to  prosecute  this  writ  of  error  against 
the  protest  of  the  plaintiff  in  error. 

There  is  but  one  case,  that  I  know  of,  in  which  the  circuit 
court  of  the  United  States  for  the  district  of  West  Virginia 
could  appoint  or  direct  any  one  to  prosecute  a  writ  of  error 
in  the  Appellate  State  Court;  and  that  is  where  the  plaintifl  in 
error  is  a  bankrupt,  and  the  court  is  proceeding  against  him 
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as  such,  and  there  has  been  a  judgment  in  an  inferior  court 
against  the  bankrupt,  which  the. assignee  or  court  thinks 
should  be  reversed.  When  the  bankrupt  law  was  in  force, 
it  expressly  authorized  the  assignee  to  prosecute  or  defend 
any  suit  in  the  name  of  the  bankrupt,  and  under  this  statute 
he  could  against  the  protest  of  the  bankrupt  prosecute  a  writ 
of  error  in  his  name ;  and  the  bankrupt  could  not  dismiss 
the  same.  But  I  know  no  other  case,  where  the  plaintiff  in 
a  writ  of  error  conld  be  restrained  from  dismissing  the  writ 
at  his  pleasure,  however  certain  creditors  might  conceive 
themselves  to  be  thereby  injured,  or  however  he  had  pro- 
cured the  money  to  print  the  record  and  to  obtain  the  writ. 
If  the  judgment  were  in  his  favor,  and  he  yet  obtained  a 
writ  of  error,  then  he  could,  I  suppose,  deprive  himself  of 
his  right  to  dismiss  his  writ  of  error  by  transferring  the  claim 
to  another.  But  when  he  is  a  defendant,  against  whom  a 
judgment  has  been  rendered,  I  know  not  how  he  could  be 
deprived  of  his  absolute  right  to  dismiss  his  writ  of  error. 

In  my  judgment  the  writ  of  error  in  this  case  should  be 
dismissed  according  to  the  agreement  between  the  plaintiff 
in  error  and  the  defendant  in  error  executed  February  29, 
1884. 

Dismissed. 


WHEELING. 

Wilsons  v.  IIari^er  et  al. 

Submitted  June  16,  1884.—Declded  November  22,  1884. 

C*WooDS,  Judge,  Absent.) 

1.  When  a  suit  is  .brought  in  equity  upon  a  claim,  which  is  legal  in 

its  nature,  by  analogy  the  statute  of  limitations  will  apply,  (p.  182.)  H*^^ 

I  54  en 

2.  When  the  statute  of  limitations  has  l>egun  to  run  against  an  an- 

oestor,  it  will  continue   to  run  against  his  infant  heirs,,  unless 
otherwise  specially  provided  by  statute,    (p.  182.) 

3.  When  the  cause  of  action  arose  twenty-five  years  before  suit  was 

brought,  and  the  justice  of  tlie  demand  depended  upon  merely 
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oral  testimony  as  proof  of  payment  of  a  debt,  for  which  land  was 
sold  under  a  deed  of  trust,  even  if  for  the  greater  portion  of  tlie 
time  those  interested  in  Showing  such  payment  were  infants, 
equity  would  hesitate  to  grant  relief,  though  the  statute  of 
limitations  did  not  apply,     (p.  182.) 

4.  Where  a  court  of  equity  erroneously  canceled  deeds,  and  ordered  a 
conveyance  to  be  made  to  the  plaintiffs  and  directed  a  writ  of  pos 
session  to  issue  to  put  them  in  possession  of  the  land,  and  this 
Court  reversed  the  decree  on  appeal  granted  without  mipersedeaSf 
it  will  not  here  dismiss  the  bill,  but  will  remand  the  cause  with 
instructions  to  place  the  parties  in  atatu  quo  and  then  dismiss  the 
bill.    (p.  184.) 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court. 

G.  -Z).   Camden,  for  appellant. 

C.  J.  P.  Of-esap,  for  appellees. 

Johnson,  President  : 

The  devisees  under  the  will  of  William  J.  Wilson  filed 
their  bill  in  the  circuit  court  of  Randolph  county  in  Sep- 
tember, 1869,  alleging  that  their  father  owned  about  four  hun- 
dred acres  of  land  in  Randolph  county,  and  being  indebted 
to  one  George  H.  Damren  in  the  sum  of  $431.84  on  the  24th 
day  of  October,  1841,  executed  to  Robert  Bodkin  a  deed  of 
trust  on  said  land,  and  on  twenty-five  head  of  cattle  and  eix 
horses;  that  said  Wilson  paid  off  and  discharged  said  debt; 
but  notwithstanding  such  payment  the  said  trustee  sold  said 
land  under  said  trust  for  the  sum  of  $100.00,  and  said  Dam- 
ren became  the  purchaser,  and  said  land  was  conveyed  to 
him ;  that  said  property  was  not  advertised,  and  that  the  deed 
of  the  trustee  does  not  state  when  the  property  was  sold;  that 
their  father  died  soon  after  the  debt  was  paid,  when  theplain- 
titis  were  young ;  that  Damren  pretending  said  debt  was  not 
paid  and  fraudulently  intending  to  cheat  complainants  out  of 
said  land  required  said  trustee  to  sell  it ;  that  said  Damren 
was  then  dead,  and  his  heirs,  if  he  had  any,  are  unknown  to 
plaintiffs;  that  said  Damren  on  the  9th  day  of  October,  1847, 
sold  said  land  to  William  J.  Wilson  the  second,  (and  exhibits 
the  conveyance  to  him  which  is  a  deed  ot  special  warranty) : 
that  said  Wilson  conveyed  230  acres  of  said  land  to  Eli  Bland, 
on   the   13th  day   of  August,  1850,  (and   the  deed,   which 
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contains  a  special  warranty,  is  exhibite<l  with  the  bill) ;  and 
that  the  heirs  of  said  Bland  had  sold  said  230  acres  of  land 
to  Martin  H.  Harper,  who  is  now  in  possession  thereot. 

The  record  shows,  that  said  heirs  have  conveyed  said  230 
acres  to  Martin  Harper  by  deed  of  special  warranty ;  that 
all  said  grantees,  when  they  purchased,  resj)ectivcly  had  no- 
tice of  the  fraudulent  sale  of  said  land  under  said  deed  ol 
trust.  Copies  ot  all  said  deeds  are  exhibited  with  the  bill. 
The  bill  prays  that  each  and  all  said  conveyances  may  be  set 
aide. 

The  bill  alleges,  that  Damren  is  dead,  and  that  if  he  had 
heirs,  they  are  unknown  to  plaintifls ;  yet  the  bill  is  matured 
tor  hearing  by  an  order  of  publication  against  Bararen  with 
others,  who,  the  clerk  certifies  in  thiJ  order  of  publication,  it 
appears  are  not  inhabitants  of  this  State.  The  bill  seems  to 
have  been  properly  matured  as  to  all  the  other  defendants. 

Martin  H.  Harper,  who  was  in  possession  of  the  land,  is 
the  only  defendant  who  answered  the  bill,  and  he  denied  all 
the  allegations  of  the  bill  in  any  way  affecting  his  title  to 
ssiid  land  and  relied  as  a  defense  on  lapse  of  time  and  the 
statute  of  limitations. 

On  the  30th  day  ot  October,  1875,  the  court  reciting  that 
the  bill  had  been  matured  for  hearing  by  process  served  on 
all  the  home-defendants  and  by  ordor  of  publication  duly  ex- 
ecuted as  to  all  the  non-resident  defendants,  and  reciting 
**the  plaintifts  disclaiming  all  right  to  relief  in  this  suit  as  to 
any  of  the  lands  embraced  in  the  deed  from  George  H.  Dam- 
ren to  William  Wilson,  if  any  there  be,  which  may  not  be 
embraced  in  the  230  acre  tract,  conveyed  in  said  deed  from 
Simpson  and  others  (heirs  of  Eli  Bland),  to  said  Harper," 
proceeds  to  cancel  and  hold  for  naught  the  deeds  from  Bod- 
kin, the  trustee,  to  Damren,  from  Damren  to  Bland,  and  from 
the  heirs  of  Bland  to  Martin  H.  Harper,  so  far  as  they  em- 
brace the  said  230  acres  of  land,  and  requires  Harper  to  con- 
vey said  230  acres  by  deed  of  special  warranty  to  the  plain- 
tiflfe,  and  unless  he  did  so  wnthin  ninety  days,  ordered  a  spe- 
cial commissioner  therein  appointed  to  make  such  deed;  and 
after  decreeing  costs  against  said  Harper  ordered  a  writ  of 
possession  to  issue  to  put  the  plaintiffs  in  possession  of  said 
lands. 
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From  said  dcoreo  an  an  appeal  witliout  uNpersaleas  was 
granted. 

Depositions  were  taken  in  the  cause,  which  are  very  meagre 
on  all  the  points  involved.  The  mother  of  the  four  plain- 
tifts  in  her  deposition  says :  Andrew  J.  Wilson  was  born  in 
August,  1839,  and  Martha  E.  Wilson  was  born  in  November, 
1846,  she  does  not  give  the  ages  of  the  other  two.  She  also 
says,  that  her  husband,  their  father,  died  in  April,  1847. 
Another  witness  states  in  his  deposition,  that  William  J. 
Wilson  died  in  April,  1847.  Still  another  witness,  a  son,  in 
his  deposition  says  he  died  on  the  17th  of  April,  1847.  One 
of  the  plaintiffs  then  was  about  lour  years  and  five  months 
old  when  the  deed  toDamren  was  executed,  and  another  was 
not  born  until  two  years  and  ten  months  after  that  time. 
The  other  two  children  were  evidently  older.  But  it  also 
clearly  appears,  that  W.  J.  Wilson  lived  more  than  three 
years  after  the  deed  was  executed. 

This  is  a  demand  in  its  nature  legal,  and  a  court  of  equity  in 
a  case  like  this  will  by  analogy  ajiply  the  bar  of  the  statute  of 
limitations.  {Cif(/of  Wheeling \.  Campbell,12\V.Ya.36.)  The 
cause  oi  action  arose,  as  soon  as  the  sale  was  made  under  the 
deed  of  trust,  certainly  as  soon  as  the  deed  was  made.  An  in- 
junction would  have  been  entertained  by  a  court  of  equity  to  re- 
strain the  sale,  on  the  ground  that  the  debt  liad  been  paid.  The 
statute  began  to  run  at  least  three  years  before  the  death  of 
W.  J.  Wilson.  It  is  well  settled  that  when  the  statute  of 
limitation  has  begun  to  run  in  the  lifetime  of  the  ancestor, 
it  will  notecase  to  run  against  his  infant  heirs,  unless  so  spe- 
cially provided  by  statute.  Angell  on  Lim.  section  477, 
and  cases  cited ;  (Moore  v.  Jackson^  4  Wend.  58 ;  Floyd  v.  John- 
son, 2  Lift.  109 ;  Cciperton  v.  Gregory,  11  Grat.  505.)  The 
time  prescribed  by  the  statute,  to  bar  an  entry  on  land,  at 
the  time  the  cause  of  action  arose  in  this  cause,  was  fifteen 
yeai-s.  (Acts  1836-7,  p.  11,  sec.  1.)  And  there  was  nothing 
in  that  act  to  arrest  the  running  of  the  statute  in  favor  of  the 
infants.  {Caperton  v.  Gregory^  11  Grat.  505.)  This  suit  was 
not  brought  for  twenty-five  years  after  the  right  of  action 
accrued.     I^he  bar  of  limitation  is  complete  in  this  case. 

But  if  this  were  not  so,  after  such  a  great  lapse  of  time  a 
court  of  equity  would  be  slow  indeed  to  grant  relief  in  a  case 
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like  this.  Some  of  the  parties  are  dead ;  it  is  extremely  dif- 
ficult to  remember  the  details  of  transactions,  which  occured 
a  quarter  of  a  century  ago  ;  and  there  is  no  certainty  of  doing 
justice  after  so  long  a  time.  But  if  this  were  a  case  promptly 
brought,  no  relief  ought  to  be  granted,  because  the  case  as  made 
in  the  bill  is  not  proved.  The  trustee  shows  that  he  adver- 
tised the  land  according  to  the  terms  of  the  deed;  and  from 
his  deposition  it  appears,  that  the  property  was  regularly  sold. 
Why  the  personal  property  was  not  sold  does  not  appear. 

The  attempt  to  prove  payment  of  the  debt  utterly  fails. 
All  the  evidence  on  the  subject  is  in  substance  as  follow: 
The  trustee  Bodkin  says:  "There  was  a  payment  made  on 
said  deed  of  trust ;  the  money  was  raised  by  the  sale  of  a  lot 
of  cattle.  The  cattle  were  sold  by  Wilson  himself,  it  being 
agreed  ui)on  by  tlie  parties  in  interest.  The  cattle  were  sold 
to  St.  Clair  Stewart  and  the  money  paid  by  him  toDamren." 
"I  cannot  tell  you  certainly  how  many  cattle  were  sold."  In 
answer  to  question  "Were  all  the  cattle  in  the  deed  of  trust 
sold  or  not?"  said:  "I  think  they  were."  Further  said  the 
cattle  were  sold  a  year  or  two  before  the  land.  St.  Clair 
Stewart  in  his  deposition  says :  "I  did  buy  a  lot  of  cattle  of 
him,  the  number  of  the  cattle  I  can't  recollect  particularly 
nor  I  don't  recollect  the  price — the  amount  of  money.  The 
nearest  I  can  suppose  the  number  to  be  is  under  twenty.  I 
recollect  the  lot  I  took  from  his  house  was  a  very  heavy  lot 
of  fours,  going  on  five,  and  I  can't  say  whether  I  got  all  the 
cattle  there  or  other  cohere  of  him,  and  to  whom  I  paid  the 
money  for  the  cattle,  I  can't  get  that  settled  in  my  mind.  *  * 
The  proceeds  of  the  sale  pf  these  cattle  was  to  be  applied  to 
the  payment  of  a  deed  of  trust  due  by  William  J.  Wilson  to 
George  H.  Damren."  In  answer  to  question,  "Do  you 
know  whether  or  not  the  price  of  said  cattle  satisfied  said 
debt?"  said,  "I  was  of  that  opinion.  I  never  heard  any  thing 
else."  On  cross-examination  he  shows  that  he  cannot 
remember  the  number  or  price  of  the  cattle,  nor  what  cattle 
were  worth  at  the  time,  says  he  is  certain  he  paid  the  money 
to  Damren  or  his  brother,  but  thinks  he  paid  it  to  his  brother 
who,  he  says,  by  agreement  of  Wilson  and  Damren  was  to 
receive  it.  Henry  W.  Wilson  says  that  beef  at  that  time 
sold  for  two  and  one-half  or  three  cents  per  pound  net;  that 
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four  year  old  cattle  were  worth  from  sixteen  to  twenty-five 
dollars  per  head.  That  his  recollection  is  that  there  were 
seventeen  of  the  cattle,  about  the  half  of  them  between  three 
or  four.  Some  papers  were  also  introduced,  showing  a  sale 
of  cattle,  and  an  order  to  credit  on  the  debt  $88.63. 

It  will  be  seen  that  this  is  all  vague  and  indefinite,  as  might 
be  expected  after  such  a  lapse  of  time. 

There  are  rather  loose  declarations  and  conversations,  to 
show  that  each  of  the  grantors  had  notice  that  the  deed  from 
Bodkin  to  Damren  was  not  a  good  title  to  the  land,  but  it  is 
not  necessary  to  consider  this  evidence. 

The  decree  of  the  circuit  court  of  Randolph  county  ren- 
dered on  the  30th  day  of  October,  1875,  is  reversed  with 
costs  to  the  apjjellant,  Martin  11.  Harper;  and  this  cause  is  re- 
manded to  the  circuit  court  of  Randolph  county  witli  instruc- 
tions to  cancel  any  deed  that  may  have  been  made  by  the 
.commissioner  appointed  by  said  decree,  and  to  restore  the 
possession  of  said  land  to  said  Harper,  if  he  has  been  deprived 
thereof  under  any  writ  of  possession  issued  in  said  cause ;  and 
when  the  parties  are  thus  placed  in  statu  quo  to  dismiss  said 
bill  at  the  costs  of  the  plaintiffs. 

Reversed. 


WHEELING. 


j^  ^j  NiMicK  &  Co.  V.  Mingo  Iron  Works  Co. 

M  bS  Subruitted  January  29,  1883.— Decided  November  29,  1884. 

A  ma  I  111  fao  taring  company  incorporated  and  organized  under  the 
laws  of  the  State  of  Ohio,  which  imposed  on  tlie  stockholders  of 
such  company  an  individual  liability  in  addition  to  their  stock 
equal  to  the  amount  of  tlie  stock  held  by  each  of  them,  as  a  se- 
<'urity  to  its  creditors  for  the  payment  of  the  debts  of  the  corpo- 
ration, having  become  insolvent,  oneof  its  judgment-creditors  on 
his  own  behalf,  and  for  the  benefit  of  all  other  creditors,  insti- 
tuted his  suit  in  the  municipal  court  of  Wheeling  against  said 
corporation  and  oerttiin  of  its  stockholders  residing  within  the 
jurisdiction  of  that  court,  to  otjcertaiu  and  determine  the  extent 
of  the  personal  lial)ility  resting  upon  each  of  them  for  the  pay- 
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ment  of  the  debts  of  the  corporation ,  and  to  enforce  payment  of  the 
same.  To  this  biJI  the  defendant Htockholders  demurred,  and  tlie 
court  sustained  the  demurrer,  and  dismissed  tlie  bill  with  costs. 
Upon  an  appeal  to  this  Court,  it  was  Held: 

I.  That  the  stockholders  of  such  a  corporation  are  individually 

liable  to  the  creditors  thereof,  if  the  same  be  necessary  for  the 
payment  of  its  debts,  in  addition  to  their  stocks  in  an  amount 
e<j[ual  to  the  stock  by  them  subscribed  or  otherwise 
acquired,     (p.  198.) 

II.  That  this  liability  is  not  in  the  nature  of  a  iKjnalty  or  for- 

feiture, but  it  arises  out  of  the  implied  promise  of  the  stock- 
holder to  assume  and  discharge  the  individual  liabiiity  im- 
posed by  the  statute,  under  which  the  cori)oration  was 
created,     (p.  198.) 

III.  That  tiiis  liability  is  not  a  primary  resource  or  fund  for  the 
payment  of  the  debts  of  the  corix)ration ;  that  it  is  collateral 
and  conditional  to  the  principal  obligation  whicii  rests  upon 
the  corporation,  and  is  to  be  resorted  to  by  the  creditors  only 
in  case  of  the  insolvency  of  the  cori)oratioii,  or  when  pay- 
ment cannot  be  enforced  against  it  by  the  ordinary  pro- 
cess,    (p.  198.) 

IV.  That  this  liability  is  a  security  provided  by  law  for  the  ex- 
ciusive  benefit  of  the  creditors,  over  whicli  the  corporate 
authorities  axu  have  no  control;  and  that  this  liability  is 
several  in  its  nature,  but  the  right  arising  out  of  it  is  in- 
tended for  the  common  and  equal  benefit  of  all  creditors  of 
the  corporation,    (p.  198.) 

V.  That  in  any  suit  instituted  for  the  purpose  of  enforcing  this 

liability  against  .the  stockholders  the  corporation  is  a  neces- 
sary party,    (p.  198.) 

VI.  That  the  statute-law  of  Ohio,  under  which  such  corj)oration 
wascreate<l,  imposing  on  such  stockholders  such  individual 
liability,  not  only  conferred  upon  its  creditors  a  new  right 
but  also  prescribed  the  remedy  whereby  the  same  may  be 
enforced,     (p.  202.) 

VII.  That  the  remedy  so  prescribed  for  tlie  ascertainment  and 
enforcement  of  this  liability  must  be  pursued  in  the  courts  of 
the  State  of  Ohio,  where  the  corporation  was  located,  and 
by  the  local  statutes  of  which  alone  the  liability  exists. 
(p  203.) 

VIII.  That  a  bill  in  equity  to  ascertain  and  determine  the  ex- 
tent of  this  individual  liability  against  the  stockholders  of 
such  corporation  c^innot  bi'  Hustained  in  the  courts  of  this 
State,     (p.  207  ) 
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IX.  Tliat  in  tlie  interpretation  of  tiie  statutes  of  another  State 
tills  Court  will  adopt  the  construction  given  to  such  statutes 
by  the  highest  Judicial  tribunal  of  such  State,  unless 
the  same  be  in  contravention  of  the  constitution  of  the 
United  States,    (p.  192.) 

Statement  of  the  case  by  Woods,  Judge  : 

This  was  a  chancery  suit  brought  in  the  municipal  court 
of  Wheeling,  in  January,  1881,  against  the  Mingo  Iron 
Works  Company  and  iorty-eight  other  defendants,  alleged  to 
be  stockholders  therein,  by  Alexander  Nimick,  George  P. 
McBride  and  John  S.  Slagle,  partners  trading  under  the 
firm  of  Nimick  &  Co.,  suing  for  themselves  and  on  behalf  of 
all  other  crrditors  of  said  Mingo  Iron  Works  Company,  who 
would  come  in  and  contribute  to  the  expenses  of  this  suit. 

The  plaintiffs'  original  bill  was  demurred  to,  and  the  de- 
murrer was  sustained,  and  the  plaintiffs  took  leave  to  file  an 
amended  bill,  which  was  filed  at  April  rules,  1882.  The 
plaintiffs  alleged  in  their  original  and  amended  bills  that  the 
defendant.  The  Mingo  Iron  Works  Company  is  a  corporation 
lawfully  incorporated  and  organized  on  or  about  the  13th  of 
February,  1871,  under  and  'by  virtue  of  the  constitution  and 
laws  of  Ohio,  for  the  purpose  of  mining  coal  and  other  minerals 
and  manufacturing  pig  iron,  nails  and  iron,  and  carrying  on 
such  business  as  is  usually  connected  therewith,  as  autliorized 
by  an  act  to  provide  for  the  creation  and  regulation  of  incor- 
porated companies  in  the  State  of  Ohio  passed  May  1,  1852, 
and  the  acts  amendatory  and  supplementary  thereto ;  that 
said  corporation  had  a  capital  stock  of  ^250,000.00  divided 
into  shares  of  $100.00  each,  which  were  owned  by  certain 
stockholders  named  in  the  bill,  of  which  said  forty-eight  defend- 
ants owned  in  the  aggregate  1,755  shares,  all  of  which  stock 
was  owned  by  said  several  stockholders,  at  the  times  when 
the  debts  hereinafler  mentioned  were  contracte<l,  and  at  tlie 
time  this  suit  was  brought;  that  of  these  forty-eight  stock- 
holders, thirty-four  particularly  mentioned  in  the  bill  owning 
in  the  aggregate  1,41 5  J  shares  of  said  capital  stock,  are  resi- 
dents of  the  city  of  Wheeling,  county  of  Ohio,  and  State  of 
West  Virginia,  and  are  within  the  jurisdiction  of  the  said 
municipal  court  of  Wheeling,  but  out  of  the  jurisdiction  of 
the  courts  of  the  State  of  Ohio;  and  that  the  others  of  said 
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stockholders  are  residents  of  other  States,  and  out  of  and  be- 
yond the  jurisdiction  of  said  municipal  court.  The  plain tifts 
further  allege,  that  the  said  corporation  in  the  conduct  of  its 
business  became  largely  indebted  to  various  creditors,  and 
among  them  to  the  plaintiffs  to  the  amount  of  $24,504.86, 
for  which  they  recovered  against  it,  in  the  court  of  common 
pleas  of  Jeflerson  county,  Ohio,  in  which  were  the  principal 
office  and  place  ot  business  of  said  corporation,  a  judgment  at 
the  November  term,  1878,  of  said  court, all  of  which  remains 
unsatisfied  except  $1,292.59  paid  thereon  on  the  16th  of  April, 
1880,  by  the  assignee  of  said  corporation ;  that  all  of  the  real 
and  personal  property  of  said  corporation,  has  been  sold  un- 
der proper  judicial  proceedings  in  the  State  of  Ohio,  and  the 
proceeds  applied  to  the  payment  of  its  (iebts,  and  that  the 
debts  due  from  said  cori)oration  still  un))aid,  amount  to 
$280,000.00,  i!icluding  the  debt  due  to  the  plaintiffs. 

They  further  allege  that  by  the  third  section  of  the  thir- 
teenth article  of  the  constitution  of  the  State  of  Ohio,  it  is  pro- 
vided that,  "  dues  from  cori)oration8  shall  be  secured  by  such 
individual  liability  of  the  stockholders  and  other  means  as  may 
be  prescribed  by  law ;  but  in  all  cases  each  stockholder  shall  be 
liable  over  and  above  the  stock  by  him  or  her  owned,  and  any 
amount  unpaid  there()n,to  a  further  sum  at  least  equal  in  amount 
to  such  stock,  and  that  by  the  said  act  ot  the  Legislature  of 
Ohio,  passed  May  1,  1852,  and  the  acts  amendatory  and  sup- 
plementary thereto,  it  is  further  provided  that  "  the  stock- 
holders of  a  corporation  which  may  be  hereafter  formed,  and 
such  stockholders  as  are  now  liable  under  former  statutes,  shall 
be  deemed  and  held  liable  in  addition  to  their  stock  in  amount 
equal  to  the  stock  by  them  subscribed,  or  otherwise  acquired, 
to  the  creditor?  of  the  corporation  to  secure  the  payment  of 
the  debts  and  liabilities  of  the  corporation ;"  and  that  said 
constitutional  provision,  and  the  said  statutes,  at  the  time  of 
the  organization  of  said  corporation,  and  at  the  time  of  the 
institution  of  the  plaintiffs'  suit  were  in  full  force,  and  they 
allege  that  the  unpaid  debts  due  from  said  corporation  are 
greater  in  amount  than  the  whole  amount  of  its  capital  stock, 
and  that  by  virtue  of  the  said  constitution  and  laws  of  the 
State  of  Ohio,  the  stockholders  ot  said  corporation  are  sever- 
ally liable  to  its  said  uApaid  creditors,  in   amounts  equal  to 
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the  amount  of  the  several  shares  of  its  stock  held  by  tlieni  re- 
spectively, for  the  Joint  and  equal  benefit  of  all  of  said  cred- 
itors, in  proportion  to  the  amount  of  their  several  debts,  and 
that  this  liability  arises  out  of  the  contract  incident  to  the 
ownership  of  stock  in  said  corporation  under  the  laws  ol 
Ohio;  and  that  each  of  said  stockholders  therein,  at  the  time 
he  became  such  stockholder  in  said  corporation  bound  him- 
self to  its  creditors  for  the  payment  of  all  its  debts,  in  an 
amount  equal  to  the  stock  owned  by  him  in  addition  to  said 
stock,  and  that  all  of  said  debts  were  contracted  on  the  faith 
of  said  liability;  that  on  January  29,  1878,  all  of  the  real  es- 
tate of  said  corporation  was  sold  under  proper  judicial  pro- 
ceedings in  the  court  of  common  pleas  of  Jefterson  county, 
Ohio,  and  the  proceeds  properly  applied  in  part  satisfaction 
of  its  preferred  indebtedness;  that  on  July  10,  1878,  said 
corporation  made  to  the  defendant  George  A.  Dean,  one  of 
the  stockholders,  owning  one  share  of  said  capital  stock,  an 
assignment  in  writing  under  the  insolvent  laws  of  Ohio,  of 
all  its  property  for  the  benefit  of  its  creditors,  and  that  Dean 
accepted  said  trust,  and  is  now  acting  as  such  assignee  of  said 
corporation,  and  they  aver  that  its  entire  assets  in  his  hands 
when  collected,  will  not,  aftkir  payment  of  costs  and  expenses, 
exceed  $1,000.00  for  distribution  among  its  creditors,  but 
that  said  trust  has  not  yet  been  settled  or  executed.  The 
plaintiffs  file  with  and  as  part  of  their  bill,  a  list  of  seventy- 
six  of  the  creditors  of  the  corporation,  embracing  more  than 
onehundred  and  twenty-five  difterent  claims,  ranging  in 
amounts  from  $2.50  to  $60,000.00. 

The  plalntifts  further  allege  that  on  the  7th  of  May,  1879, 
they  brought  suit  on  behalf  ot  themselves,  and  all  other 
creditors  of  the  The  Mingo  Iron  Works  Com[»any,  in  the 
court  of  common  pleas  of  Jefterson  county,  Ohio,  against 
all  the  parties  in  this  suit,  except  certain  of  the  stockholders 
particularly  named  in  their  bill,  and  that  in  that  suit  in  Ohio, 
"  they  exhausted  the  process  of  the  Ohio  court,  and  took  every 
step  which  could  lawfully  have  been  taken,  to  obtain  jurisdic- 
tion for  that  court  over  all  of  the  parties  against  whom  that 
suit  was  brought,  but  only  succeeded  in  obtaining  jurisdic- 
tion over  said  corporation  and  fifteen  of  said  stockholders, 
named  in  the  plaintitt's  bill   in   this  suit,  who  owned  in  the 
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aggregate  793^  shares  of  said  capital  stock,  all  of  the  other 
defendants  to  that  suit  in  Ohio  being  then,  and  now  non-resi- 
dents of  the  State  of  Ohio,  and  without  the  jurisdiction  of 
the  courts  ot  Ohio,  that  the  object  and  purpose  of  said  suit 
in  Ohio  were  similar  to  those  ol  the  present  suit,  being  to 
enforce  the  said  liability  under  the  said  Ohio  laws,  of  the 
stockholders  of  The  Mingo  Iron  Works  Company;"  and  that 
in  such  suit,  such  proceedings  were  had,  that  a  decree  was 
entered  therein,  by  the  said  court  of  common  pleas,  against 
the  said  parties  herein  named,  as  those  over  whom  that  court 
had  acquired  jurisdiction,  ascertaining  that  the  outstanding 
debts  of  said  corporation  exceeded  all  of  its  assets  by 
a  sum  equal  to  all  the  stock  held  by  its  stockholders, 
affirming  the  liability  of  each  ot  its  last  named  stock- 
holders over  whom  it  had  so  acquired  iurisdiction,  for  an 
amount  equal  to  the  amount  of  said  stock  held  by  them  re- 
spectively, and  decreeing  in  favor  of  the  plaintiffs  and  other 
creditors  of  said  company,  and  against  each  of  the  last  named 
fifteen  stockholders,  in  that  amount,  which  decree  still  re- 
mains in  full  force  and  unreversed ;  and  the  plaintiffs  aver,  that 
it  will  require  the  entire  amount  of  the  additional  statutory 
liability  of  each  and  all  of  said  stockholders  to  meet  and  pay 
said  indebtedness,  as  neither  the  said  coi'poration  nor  its  stock- 
holders have  paid  said  indebtedness,  or  made  any  provision 
therefor,  within  the  limits  of  their  individual  liability  afore- 
said. The  Mingo  Iron  Works  Company,  and  all  of  its  stock- 
holders, except  two  who  died  insolvent  in  Ohio,  and  except 
the  fifteen  over  whom  the  said  Ohio  court  obtained  jurisdic- 
tion and  against  whom  it  entered  said  decree,  and  except 
said  George  A.  Dean  in  his  fiduciary  capacity  as  assignee  as 
aforesaid,  are  made  defendants  in  this  suit;  and  the  plaintiffs 
pray,  that  a  receiver  may  be  appointed  and  qualified  in  this 
suit;  that  the  amount  due  on  the  plaintiff's  judgment  may 
be  ascertained ;  that  an  account  be  taken,  ascertaining  who 
are  stockholders  in  said  corporation ;  the  amount  of  stock 
owned  by  each  stockholder,  the  amount  of  bona  fide  debts 
due  from  said  corporation,  and  to  whom  due,  that  an  account 
be  taken  of  the  assets  and  funds  of  said  corporation  in  the 
hands  of  said  George  A.  Dean,  assignee  of  said  corporation 
applicable  to  the  payment  of  its  debts ;  that  the  amount  of 
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the  assessment  necessary  to  be  collected  from  each  stock- 
holder to  pay  said  debts,  not  exceeding  in  amount  a  sum 
equal  in  amount  to  the  stock  owned  by  each  stockholder, 
may  be  ascertained ;  that  the  stockholders  may  be  decreed 
to  pay  such  assessment  to  the  receiver  lor  the  benefit  of  said 
creditors  and  for  general  relief. 

Eleven  other  individuals  and  firms  claiming  to  be  simple 
contract  creditors  of  said  corporation,  for  large  amounts  upon 
their  several  petitions  filed  for  the  purpose,  were  admitted  as 
co-plaintifl[s  in  this  cause.  On  the  10th  of  June,  1882,  John 
Bruce,  and  twenty-four  other  defendants,  who  were  alleged 
to  be  stockholders  in  said  corporation  residing  in  this  State, 
who  had  demurred  to  said  original  bill,  again  appeared  and 
demurred  to  the  plaintiff 's  amended  bill,  upon  which  de- 
murrers the  court  entered  its  final  decree,  which  concluded 
with  these  words :  "  On  consideration  whereof  it  is  adjudged, 
ordered  and  decreed  that  the  said  demurrers  be  sustained, 
and  the  parties  complainant  abiding  by  this  amended  bill, 
not  desiring  to  further  amend  the  same  it  is  further  adjudged, 
ordered  and  decreed,  that  the  same  be  dismissed  at  the  costfl 
of  the  parties  complainant." 

From  this  decree  the  plaintiffs  appealed  to  this  Court 

W.  P.  Hubbard  and  H.  M.  lifisscll  for  appellants. 

Z).  Tximb^  R,    White  and   Cctldwdl  ^  (Mdwell  for  appellee. 

Woods,  Judge  : 

The  transcript  of  the  record  in  this  case  presents  for  our 
consideration  several  interesting  and  important  questions. 
The  plaintiff's  bill  has  been  prepared  with  the  greatest 
care  and  precision,  and  the  briefs  of  the  learned  counsel 
on  both  sides  of  this  controversy  have  left  but  little  ground 
unexplored. 

It  is  contended  by  the  counsel  for  the  appellants  that  as 
the  Mingo  Iron  Works  Company  is  a  corporation  created  and 
existing  under  and  by  virtue  of  the  constitution  and  statute- 
laws  of  Ohio,  which  provides  "that  the  stockholders  of  such 
a  corporation,  shall  be  deemed  and  held  liable  in  addition  to 
their  stock  in  an  amount  cqujil  to  the  stock  by  them  sub- 
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Bcribod,  or  otherwise  acquired,  to  the  creditors  of  the  cor- 
poration to  secure  the  payment  of  the  debts  and  liabilities  of 
the  corporation,'' — ^that  the  several  stockholders  thereof  are 
bound  by  the  terms  of  their  charter,  as  well  as  by  their  im- 
plied contract,  to  pay  to  the  creditors  of  the  corporation  in 
part  satisfaction  of  their  several  demands,  if  the  same  be 
needed  for  that  purpose, — an  amount  equal  to  the  amount  of 
stock  held  by  them  respectively,  in  addition  to  said  stock, 
and  that  tliia  implied  contract  may  be  enforced  against  said 
stockholders  in  the  courts  of  this  State,  if  any  of  said  stock- 
holdei^s  reside  here^  and  by  parity  of  reasoning,  in  the  courts  of 
any  and  every  State  wherein  any  of  said  stockholders  may 
reside.  It  is  admitted  that  the  statute-laws  of  the  State  of 
Ohio,  have  no  extra-territorial  force;  but  it  is  insisted  by  the 
appellant's  counsel,  that  upon  the  principle  of  comity,  which 
is  a  part  of  the  laws  of  nations,  effect  will  be  given  in  one 
State  or  country  to  the  statute-laws  of  another,  upon  questions 
of  contract  and  rights  of  action  depending  upon  or  connected 
with  such  foreign  laws,  and  many  authorities  are  cited  in 
support  thereof,  and  they  insist  that  "if  the  liability  sought 
to  be  enforced  is  in  the  nature  of  a  contract  and  is  not  opposed 
to  the  legislation  or  policy  of  the  State  in  which  it  is  sought 
to  be  enforced,  the  courts  of  such  State  will  give  effect 
to  it." 

On  the  other  hand  the  counsel  for  the  defendant  stock- 
holder contend  that  the  individual  liability  created  by  the 
law  of  Ohio,  does  not  arise  out  of  contract,  but  is  strictly  a 
statutory  liability  in  the  nature  of  a  penalty  imposed  upon 
the  stockholders  for  permitting  the  corporation  to  incur 
debts  which  it  is  unable  to  discharge,  or  if  the  individual 
liability  can  be  justly  said  to  arise  out  of  contract, 
yet  stockholders  are  not  originally  and  primarily  bound,  but 
on  the  contrary  they  are  only  conditionally  and  collaterally 
liable,  in  case  the  corporation  becomes  insolvent,  or 
where  payment  cannot  be  enforced  against  it  by  ordinary 
process;  and  that  if  said  liability  does  arise  out  of  contract, 
and  is  a  conditional  and  collateral  security  to  the  creditors 
for  the  payment  of  their  debts,  yet  the  only  available  remedy, 
if  any  exists,  to  enforce  this  individual  liability,  is  prescribed 
by  the  laws   of  Ohio,  and   must  be   sought  in  her  courts ; 
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and  that  the  courts  ol  this  State  are  wholly  unable  to  aftord 
the  plaintiffs  the  relief  prayed  for.  And  they  further  insist 
in  argument,  that  if  such  individual  liability  of  the  stock- 
holders was  imposed  by  tlie  laws  ot  Ohio,  and  assumed  by 
stockliolders  when  they  respectively  became  the  owners  ot 
said  stock,  yet  such  liability  ought  not  to  be  enforced  by  the 
courts  of  this  State  against  her  citizens,  who  are  stockholders 
in  said  corporation,  because  the  laws  of  Ohio  in  this  respect 
arc  in  conflict  with  the  policy  of  this  State  on  the  same 
subject.  The  Mingo  Iron  Works  Company,  is  a  corporation 
created  under  section  3258  of  the  Revised  Statutes  of  Ohio. 
The  character  of  the  individual  liability  thereby  created  has 
been  considered  and  judicially  determined  by  the  supreme 
court  of  Ohio,  and  we  recognize  the  rulings  of  that  court 
upon  the  interpretation  ot  that  statute,  as  binding  authority 
on  us  whenever  such  question  properly  arises  in  our  courts. 
It  has  long  been  the  settled  rule  in  this  country,  in  the 
Federal  as  well  as  in  the  State  courts  that  the  decisions  of  the 
courts  of  a  State  are  controling  authority  in  reference  to  its 
local  statutes,  except  in  special  cases,  and  that  it  is  the  peculiar 
province  ot  the  supreme  court  of  a  State  to  interpret  its 
organic  law  as  well  as  its  statutes.  Elmendorf  v.  Taylor^  10 
Wheat.  152;  Shelby  v.  Gh^ay,  11  Id.  367;  Toimi  of  Houih 
Oitowa  v.  Per  kills,  94  U.  S.  260;  Jcsmij),  ^e,  v.  Carnegie,  ^^.,  80 
N.  Y.  441. 

In  the  case  ot  Wright^  ^c.  v.  McCorynick,  (fc.,17  Ohio,  it  was 
decided  by  the  supreme  court  of  Ohio,  that  the  individual 
"  liability,  thus  imposed  on  stockholders  is  not  a  primary 
resource  or  fund  for  the  payment  of  the  debts  of  the  corpor- 
ation. It  is  collateral  and  conditional  to  the  principal  obliga- 
tion which  rests  on  the  corporation,  and  is  to  be  resorted  to 
by  the  creditors  only  in  case  of  the  insolvency  of  the  corpora- 
tion, or  where  payment  cannot  be  enforced  against  it  by  the 
ordinary  process.  It  is  a  security  provided  by  law  tor  the 
exclusive  benefit  ot  the  creditors,  over  which  the  corporate 
authorities  can  have  no  control." 

In  Umsted  v.  Bitskick,  which  was  a  petition  in  the  nature 
of  a  bill  in  equity  filed  by  a  judgment-creditor  of  an  insolv- 
ent corporation  to  obtain  satisfaction  of  his  judgment  by  the 
enforcement  of  the  statute  liability  of  the  several  stockhold- 
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ers,  the  same  court  held  that  the  liability  imposed  by  section 
78  of  the  act  for  the  creation  and  regulation  of  incorporated 
campanies  in  the  State  of  Ohio  (which  was  in  effect  the  same 
as  section  3,258  supra)  on  the  stockholders  of  certain  corpor- 
ations therein  named  in  addition  to  their  stock  subscribed, 
is  a  security  provided  by  law  tor  the  exclusive  benefit  of  the 
creditors,  over  which  the  corporate  authorities  can  have  no 
control,  and  that  a  suit  of  a  creditor  to  enforce  such  liability 
8hould,  under  the  statute,  be  for  the  benefit  of  all  the  credit- 
ors, and  that  the  stockfiolders  whose  liability  is  sought  to  be 
enforced  have  the  right  to  insist  on  their  co-stockholders 
being  made  parties  tor  the  purpose  of  general  account,  and 
to  enforce  from  them  contribution  in  proportion  to  their 
shares  of  stock,  and  that  in  such  a  suit,  the  corporation  ought 
to  he  nuuk  a  party,  17  Ohio  S.  113.  At  the  time  the  last 
named  two  cases  were  decided,  the  statute  of  Ohio  under 
which  such  liability  arose  contained  no  provision  in  regard 
to  the  manner  in  which  this  liability  was  to  be  enforced. 
But  since  that  time  this  apparent  defect  in  the  law  of  Ohio 
has  been  remedied  by  the  enactment  of  section  3,260  of  the 
Revised  Statutes  which  prescribes  the  mode  in  which  this 
liability  may  be  enforced. 

The  construction  of  said  section  3,258,  was  again  be- 
fore the  supreme  court  of  Ohio,  in  the  case  of  Hawkins  v. 
Furnace  Co.^  40  Ohio  507,  decided  at  January  term,  1884. 
This  was  a  petition  in  the  form  prescribed  by  said  section 
3,260,  filed  by  a  creditor  of  the  Iron  Valley  Furnace  Com- 
pany, a  corporation  created  under  the  laws  of  Ohio  against 
it  and  its  stockholders,  to  enforce  this  personal  liability  for 
the  payment  of  the  plaintiff's  demand.  The  defence  was  the 
statute  of  limitation,  and  the  question  was  whether  this  in- 
dividual liability  was  within  the  six  years  limitation,  either 
as  a  liability  created  by  statute,  or  an  implied  promise  ?  The 
court  held  that  the  action  was  governed  by  tfie  limitation  act 
of  1852  (S.  G.  948).  One  of  its  provisions  is  this  : 
"  Within  six  years, 

"An  action  upon  a  contract  not  in  writing,  express  or  im- 
plied.'' 

"An  action  upon  a  liability  created  by  statute  other  than 
a  forfeiture  or  penalty" — and  the  court  wore  of  oi)inion  ai»d 
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held  that  the  action  fell  within  this  limitation  of  six  years, 
and  is  properly  of  the  class  described  in  the  latter  clause,  and 
that  it  also  embraces  the  elements  of  an  implied  contract. 
The  court  in  this  case  defined  the  phrase, "  a  liability  created 
by  a  statute,"  to  mean  a  liability  which  would  not  exist,  but 
for  the  statute;  and  added  that  in  this  case  we  find  a  promise 
running  with  the  statute  liability.  The  assumpsit  is  an  inci- 
dent of  the  statute  liability.  But  the  inherent  and  superior 
force  of  the  statute  creates  the  obligation  without  regard  to 
the  promise  raised  by  implication — and  both  the  liability  and 
promise  were  barred. 

The  case  of  Can^ol^  &c.  v.  Grecri^  ^c.  reported  in  92  U.  S. 
509 — was  a  bill  filed  in  June,  1872 — by  the  creditors  of  tlie 
Exchange  Bank  of  Columbia,  S.  C,  which  failed  in  Feb- 
ruary, 1865,  to  enforce  their  claims  against  the  stockholders 
under  a  clause  of  the  charter,  which  upon  the  failure  of  the 
bank  rendered  them  individually  liable  for  any  sum  not  ex- 
ceeding double  the  value  of  their  respective  shares ;  the  de- 
fence set  up,  was  the  statute  of  limitations  which  required  ac- 
tions on  the  case,  and  actions  of  debt,  grounded  on  any  con- 
tract without  specialty  to  be  brought  within  four  years  ;  and 
the  court  held  that  as  the  liability  of  the  stockholders  arose 
from  their  acceptance  of  the  act  creating  the  corporation,  and 
their  implied  promise  to  fulfil  its  requirements,  the  proper 
remedy  was  an  action  on  the  case;  and  that  as  the  statute 
barred  such  an  action  at  law,  it  is  also  a  good  defence  in 
equity. 

The  case  of  Corning  v.  McCulloch,  1  Comstock  47,  was  an 
action  of  assumpsit  by  creditors  of  the  Rossie  Galena  Com- 
pany, a  corporation  created  under  the  provisions  of  the  laws 
of  New  York,  against  the  defendant,  McCullough,  one  of  its 
stockholders  to  charge  him  as  such,  with  a  personal  liability 
for  the  amount  of  their  demand.  By  the  stixtute  of  New 
York,  under  which  said  corporation  was  formed,  it  was  pro- 
vided that  the  stockholders  of  the  corporation  should  be 
jointly  and  severally  personally  liable  for  the  payment  of  all 
debts  and  demands  contracted  by  the  corporation,  and  that 
any  person  having  any  demand  against  such  corporation 
may  sue  any  stockholder  or  any  director  in  any  court  having 
cognizance  thereof,  and  recover  the  same  with  costs.     The 
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diifeudunts  insisting  that  the  action  was  lor  recovery  of  a  for- 
feiture or  penalty,  the  remedy  for  which  was  barred  after  the 
lapse  of  three  years — pleaded  the  statute  of  limitations  of 
throe  years — to  which  the  plaintiffs  demurred,  which  was 
sustained  and  judgment  was  rendered  in  favor  of  the  phiin- 
tiff. 

Upon  a  writ  of  error,  the  court  of  appeals,  in  an  exhaus- 
tive opinion,  reviewing  a  very  large  number  of  authorities, 
helclthat  the  persoual  liaJ)ility  imposed  upon  stockholders  by 
the  statute,  under  which  the  corporation  was  created,  was  not 
of  the  nature  of  a  forfeiture  or  penalty,  but  was  virtually  and 
in  effect  a  liability  on  a  contract,  and  the  mutual  agreement 
of  the  parties;  not  indeed  in  the  form  of  an  express  personal 
contract,  but  an  agreement  of  ecpially  binding  obligation, 
consequent  upon,  and  resulting  from  the  acts  and  omissions, 
or  implied  assent  of  the  parties. 

In  Hawthorn  v.  Calif,  2  Wall.  10,  it  was  held  by  the  Su- 
preme  Court  of  the  United  States,  that  a  statute  repealing  a 
former  statute  which  made  the  stock  of  stockholders  in  a 
chartered  company  liable  to  the  corporation's  debts,  is,  as  re- 
spects creditors  of  the  corporation  existing  at  the  time  of  the 
repeal,  a  law  impairing  the  obligation  of  contracts,  and  there- 
fore void. 

The  case  of  Stor)i  v.  Fiirman,  21  N.  Y.  214,  was  a  suit 
brought  by  a  receiver  upon  two  judgments  recovered  by  the 
Herkimer  County  Bank  against  Woolgrowers'  Manufacturing 
Company,  an  incorporate<l  company  lawfully  dissolved  and 
so  declared,  by  its  trustee,  against  Furman  and  others  who 
were  stockholders  therein  to  recover  from  them  the  amounts 
equal  to  their  share  of  the  capital  stock  of  said  company,  which 
were  necessary  for  the  payment  of  the  company's  debts.  Smith, 
Justice,  delivering  the  opinion  of  the  court,  says :  "Every  per- 
son dealing  with  one  of  these  maimfacturing  companies,  or- 
ganized under  the  Act  of  1811  must  also  be  held  to  trust  to 
the  personal  liability  of  its  stockholders  to  the  amount  speci- 
fied in  the  act  of  its  incorporation,  and  such  liability  is  part 
of  the  contract,  and  such  personal  liability  of  the  stock- 
holders for  the  payment  of  the  debts  of  the  company  to  the 
extent  specified  in  the  charter  became  and  was  one  of  the 
terms  of  sale  to  the  company  of  any  property,  and  constituted 
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part  of  the  security  for  any  debt  contracted  by  the  company. 
The  statute-liability  is  part  of  the  obligation  of  the  contract 
and  is  under  the  protection  of  the  tenth  section  of  the  first 
article  of  the  Constitution  of  the  United  States,  which  prohibits 
any  State  from  passing  any  law  impairing  the  obligation  ot 
contracts." 

The  obligation  of  the  contract  consists  in  the  agreement 
or  duty  of  the  stockholders  under  this  act  to  pay  to  the  credi- 
tors of  the  corporation  upon  its  dissolution  an  amount  suffi- 
cient to  pay  it«  debts,  to  the  extent  of  the  respective  shares 
of  each  stockholder  in  said  company.  This  is  the  contract 
ot  tlie  stockholders,  and  this  is  its  obligation.  This 
obligation  was  assumed  by  any  purchaser  of  stock  upon 
the  transfer  from  the  original  corporator,  and  follows  the 
stock  as  incident  to  its  ownership. 

In  Loioery  v.  Inman^  46  N.  Y.  119 — the  same  principle  is 
announced.  The  suit  was  brought  by  a  bill  holder,  against  the 
defendant,  a  stockholder  in  the  N.  W.  Bank  of  Georgia,  the 
charter  of  which  made  the  private  and  individual  property  of 
each  stockholder,  as  well  as  their  joint  property,  liable  for  the 
redemption  of  the  bills  of  the  bank  and  for  the  payment  of 
all  its  debts  and  liabilities.  In  tliis  case  the  court  of  appeals 
held  that  the  personal  liability  of  the  stockholders  for  the 
debts  of  a  corporation  by  virtue  of  its  charter,  is  not  in  the 
nature  of  a  penalty  or  a  forfeiture,  and  does  not  exist  solely 
lus  a  liability  imposed  by  the  statute,  but  it  is  regarded  as  vol- 
untarily assumed  by  the  act  of  becoming  a  stockholder;  for 
by  such  act  he  assents  to  be  bound,  or  that  his  property  shall 
be  charged  with  the  debts  of  the  corporation  to  the  extent, 
and  in  the  manner  prescribed  by  the  act  of  incorporation. 
The  same  doctrine  is  held  by  the  Supreme  Court  of  the 
United  States  in  Ochiltree  v.  The  Railroad  Company^  21  Wall. 
249. 

The  case  of  Flash  Lewis  ^  Co.  v.  Conn,  16  Florida  428, 
was  an  action  at  law  brought  in  the  State  of  Florida  by  a 
creditor  of  the  Pensacola  Lumber  Company,  a  corporation 
formed  in  the  State  of  New  York  under  the  provisions  of  an 
act  of  the  Legislature  of  that  State,  passed  in  February,  1848, 
authorizing  the  formation  of  corporations  for  manufacturing 
and  other  purposes,  whereby  all  the  stockholders  were  made 
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severally  and  individually  liable  to  the  creditors  of  the  com- 
pany, to  the  amount  of  the  stock  held  by  them  respectively 
for  all  debts  and  contracts  made  by  said  company,  until  it 
did  certain  specified  acts,  which  were  alleged  never  to  have 
been  performed,  whereby  and  whereupon  the  stockholder 
was  liable,  &c.  In  this  case  the  supreme  court  of  Florida, 
held  that  the  liability  of  the  stockholder  grows  out  of  his 
contract  in  becoming  a  stockholder,  a  liability  in  the  first 
instance,  and  is  not  a  penalty  or  forfeiture  for  non-perform- 
ance of  duties  or  acts  of  the  officers,  and  that  the  courts  of 
that  State  may  enforce  sucVi  contracts. 

From  a  careful  examination  of  the  foregoing  authorities, 
and  of  many  others  not  herein  cited,  to  which  the  learned  coun- 
sel of  the  appellants  and  appellees  have  referred  us,  and 
especially  from  the  adjudications  of  the  supreme  court  of 
Ohio,  we  are  brought  to  the  following  conclusions  : 

That  the  defendant  stockholders  of  The  Mingo  Iron  Works 
Company,  are  individually  liable  to  the  creditors  of  eaid  com- 
pany, if  the  same  be  necessary  for  the  payment  of  its  debts, 
in  addition  to  their  stock  in  an  amount  equal  to  the  stock  by 
them  subscribed  or  otherwise  acquired  ; 

That  this  liability  is  not  in  the  nature  of  a  penalty  or  of  a 
forfeiture,  but  it  arises  out  of  the  implied  promise  of  the 
stockholders  to  assume  and  discharge  the  individual  liability 
imposed  by  the  statute  under  which  the  corporation  was 
created ; 

That  this  liability  is  not  a  primary  resource  or  fund  for  the 
payment  of  the  debts  of  the  corporation ;  that  it  is  collateral 
and  conditional  to  the  principal  obligation  which  rests  upon 
the  corporation,  and  is  to  be  resorted  to  by  the  creditors,  only 
in  the  case  of  the  insolvency  of  the  corporation,  or  where 
payment  cannot  be  enforced  against  it  by  the  ordinary  pro- 
cess; 

That  this  liability  is  a  security  provided  by  law  for  the  ex- 
clusive benefit  of  the  creditors,  over  which  the  corporate  au- 
thorities can  have  no  control;  and  that  this  liability  is  several 
in  its  nature,  but  the  right  arising  out  of  this  liability  is  in- 
tended for  the  common  and  equal  benefit  of  all  creditors  ot 
the  corporation ; 

And  that  in  any  suit  instituted  for  the  purpose  of  enforcing 


Digitized  by 


Google 


108  NiMioK  i^  Co.  V.  Iron  Wouks.  [Sup.  Ct. 

this  liability  uguiiist  the  stockholders  the  corporation  is  a 
necessary  part. 

It  remains  for  us  to  consider  whether  the  liability  heroin 
declared  to  exist  against  the  stockholders  of  the  Mingo  Iron 
Works  Company  is  such  a  liability  Jis  can  or  ought  to  be 
enforced  by  the  courts  of  this  State  against  the  defendant 
stockholders  who  are  residents  of  this  State,  and  who  are  not 
amenable  to  the  jurisdiction'  of  the  courts  of  Ohio.  It  is 
contended  by  the  counsel  for  the  appellants  that  as  the  indi- 
vidual liabilit}'  of  the  stockholders  arises  out  of  contract,  and 
is  not  of  the  nature  of  a  penalty,  that  upon  the  principle  ol 
comity  the  courts  of  this  State  ought  to  enforce  and  give 
effect  to  it.  It  is  admitted  that  in  ordinary  cases,  in  matters 
of  contract,  where  the  remedy  to  be  yMirsued  is  provided  by 
the  common  law,  and  no  specific  reme<ly  is  prescribed  by 
the  laws  of  the  place  where  the  coii  tract  was  made,  the  courts 
of  one  State  rjrcomllalc  will  entertain  juris<Iiction  and  en- 
force such  contract  against  its  own  citizens,  if  there  be  no 
statute  in  force  prohibiting  them  from  doing  so,  and  the 
relief  sought  can  be  rendered  and  if  it  be  not  against  the 
pul>lic  policy  of  the  State,  within  which  such  contract  is  sought 
to  be  enforced.  But  the  courts  of  a  State  where  the  laws  ol 
a  foreign  State  are  sought  to  be  enforced,  will  use  a  sound 
discretion  as  to  the  extent  and  mode  of  that  comity.  66  N. 
II.  113;  20  W.  M.  461. 

A  corporation  must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  sovereignty,  though  it  may  do 
business  in  all  places  where  its  charter  allows  and  the  local 
laws  do  not  forbid  it.  Baifk  of  Auijasta  v.  Ernie ^  13  Peters 
588;  lidilroad  v.  Kooniz^  104  U.  S.  12.  But  wherever  it  goes 
it  carries  its  charter,  as  that  is  the  law  of  its  existence.  Itclf 
V.  lifwdd^  103  U.  S.  226  and  the  charter  is  the  same  abroad 
as  at  home.  Whatever  disabilities  are  placed  upon  the  cor- 
poration at  home  must  be  recognized  and  sub.mitted  to  by 
those  who  deal  with  it  elsewhere.  Every  person  who  deals 
with  a  foreign  corporation  impliedly  subjects  himself  to  such 
laws  of  the  foreign  government  affecting  the  powers  and 
obligations  of  the  corporation,  with  which  he  voluntarily 
contracts,  as  the  powers  and  established  policy  of  that  govern- 
ment authorizes.      To  all  intents  and  purposes  he  submits 
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liis  contract  with  the  corporation  to  such  a  policy  of  the 
foreign  government  and  wliatever  is  done  by  that  government 
in  furtherance  of  that  policy  which  binds  those  in  like  situa- 
tion with  himself  who  are  subjects  of  the  government,  hi 
respect  to  the  operation  and  effects  of  their  contract  will 
necessarily  bind  him.  He  is  conclusively  presumed  to  have 
contracted  with  a  view  to  such  laws  of  that  government 
because  the  corporation  must  of  necessity  be  controlled  by 
them,  and  it  has  no  power  to  contract  with  a  view  to  any 
other  laws,  with  which  they  are  not  in  harmony.  109  U. 
S.  527.     Payton  v.  Withers,  5  Bissell  U.  S.  G.  C.  R.  271. 

It  is  a  well  settled  rule  of  the  common  law  that  in  the 
absence  of  any  constitutional  provision,  or  statute-law  to  the 
contrary  there  is  no  liability  upon  the  stockholders  of  a  cor- 
poration to  pay  its  debts  or  liabilities.  The  stock  subscribed 
and  paid  in,  with  all  other  property  real  and  personal  owned 
by  the  corporation,  constituted  its  assets,  out  of  which  all 
of  its  debts  and  liabilities  are  to  be  paid. 

It  is  equally  well  settled  that  all  constitutional  or  statutory 
provisions  which  impose  a  personal  liability  upon  the  stock- 
holders for  the  payment  of  the  corporation's  debts,  are  to  be 
strictly  construed  because  they  create  in  lavor  of  its  creditors 
a  new  right,  which  without  such  constitutional  or  statutory 
provision,  could  not  exist. 

In  many  of  the  cases  referred  to  by  the  learned  counsel, 
the  statutes  of  the  several  States,  under  which  the  liability 
arose,  merely  declared  the  liability  to  cxiM  and  either  prescribed 
no  remedy  or  declared  that  the  liabity  migh  be  enforce*!  by 
action,  or  action  on  the  case  leaving  the  creditor  to  select 
such  common  law  remedies  as  might  be  in  use  within  the  juris- 
diction in  which  the  suit  might  be  brought  to  enforce  the 
liability.  Ex  jxirte  Van  Riper,  20  Wend.  614;  Flash  ,fc  v. 
Conn,  supra;  Cornbig  v.  McColloagh,  supra;  Patterson  v. 
Wyomissim/  Manufacturing  Co.,  40  Pa.  117. 

Butitmust  be  remembered  that  while  the  constitution  and 
laws  of  Ohio  under  which  The  Mingo  Iron  Works  Company 
was  incorporated,  in  imposing  upon  its  stockholders  a  per- 
sonal liability,  in  addition  to  their  stock — an  amount  equal 
to  the  amount  of  stock  subscribed  or  otherwise  acquired  by 
them  respectively,  not  only  created  in  favor  of  the  creditors 
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of  that  corporation,  a  new  right^  which  without  the  constitu- 
tion and  hiW8  ot  Ohio  did  not.  and  would  not  exist  against 
the  stockholders,  the  same  statute  prescribes  the  remedy 
whereby  the  same  may  be  enforced,  for  by  section  3260  of 
the  Revised  Statutes  ol  Ohio,  it  is  provided :  "  A  stockholder 
or  creditor  may  enforce  such  liability  by  action  jointly  against 
all  the  holders  or  owners  of  stock,  which  action  shall  be  for 
the  benefit  ol  all  the  creditors  of  the  corporation,  and  against 
all  persons  liable  as  stockholders ;  and  in  such  action  there 
shall  be  found  and  determined  the  amount  payable  by  each 
person  liable  as  such  stockholder,  on  all  the  indebtedness  of 
the  corporation,  in  which  adjudication,  no  costs  shall  be  taxed 
to,  nor  collected  of  any  stockholder  to  an  amount  which  to- 
gether with  the  amount  to  be  paid  on  said  indebtedness,  will 
exceed  the  amount  of  stock  on  which  he  is  liable." 

By  sections  5057,  5058  and  5059  of  the  Revised  Statutes 
ot  Ohio,  the  forms  of  pleadings  in  civil  actions  in  courts  of 
record  in  that  State  are  prescribed,  and  the  common  law 
forms  of  proceedings  are  in  eftect  abolished,  and  every  civil 
proceeding  is  in  the  torm  of  a  petition.  Before  the  enact- 
ment of  said  section  3260,  it  was  hehl  by  the  supreme  court 
of  Ohio,  in  Wrufht  v.  McCormack  and  in  Unified  v.  Baskirky 
>SV/>ra,  that  the  action  by  a  creditor  to  enforce  the  liability  of 
stockholders  should  be  for  the  benefit  of  all  the  creditors, 
and  against  all  the  stockholders,  and  the  corporation  should 
be  a  party ;  and  that  the  stockholders  against  whom  this 
liability  is  sought  to  be  enforced  may  insist  on  their  co-stock- 
holders being  made  i)arties  for  the  i>urpose  of  a  general  ac- 
count, and  to  enforce  from  them  contribution.  It  is  evident 
that  by  whatsoever  name  such  proceeding  may  be  called,  it 
must  of  necessity  be  in  substance  and  ettectau  equitable  pro- 
ceeding in  the  nature  of  a  bill  in  equity.  It  seems  equally 
clear,  that  the  ''  action"  given  to  a  stockholder  or  creditor  of 
a  corporation  by  section  3260  to  enforce  this  i)ei'8onal  lia- 
bility, must  of  necessity  be  a  [>etition  in  the  nature  of  a  bill 
in  equity,  to  which  the  corporation,  its  stockholders  and  cred- 
itors are  necessary  parties.  And  as  the  personal  liability  ot 
the  stockholders,  is  not  the  preliminary  resource  or  fund  for 
the  payment  of  the  debts  and  liabilities  of  the  corporation, 
but  is  only  collateral  and  conditional  to  the  principal  obliga- 
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tioii  which  rests  upon  the  corporation,  and  that  the  8tock- 
holders  are  only  the  sureties  of  the  corporation,  who  can 
only  be  resorted  to  by  the  creditors,  when  the  corporation  is 
insolvent,  or  when  payment  cannot  be  enforced  against  it  by 
ordinary  process;  it  follows,  that  before  any  judgment  or 
decree  can  be  rendered  against  any  stockholder  by  reason  of 
his  personal  liability  as  such,  the  court  must  ascertain  and 
determine  who  are  the  creditors  of  the  corporation ;  the  amount 
ot  their  several  debts  or  demands;  who  are  the  stockholders 
ot  the  corporation,  and  the  amount  of  stock  held  by  each; 
when  and  how  held  or  acquired;  which  of  them  are  solvent 
and  able  to  contribute  their  proper  proportion  towards  the 
payment  of  the  debts;  the  amount,  character  and  location  of 
the  real  and  personal  estate  owned  by  the  corporation,  as 
well  as  the  availability  of  such  assets  for  the  payment  of  its 
debts.  And  in  case  any  of  its  assets  should,  as  they  most 
probably  would,  be  found  to  consist  of  choses  in  action  due  to 
said  corporation  it  would  be  the  duty  of  the  court  to  direct 
the  same  to  be  collected.  It  would  also  be  necessary  to 
direct  the  other  personal  estate  and  the  real  estate  of  the  cor- 
poration to  be  sold,  confirm  the  sales,  order  the  collection  of 
the  purchase  money,  to  call  before  it  by  proper  proceedings 
all  trustees  and  other  fiduciaries,  having  property  or  funds 
under  their  control  belonging  to  the  corporation,  and  compel 
them  to  account  for  the  same,  and  having  done  all  this  to 
direct  the  application  thereof  to  the  payment  of  the  several 
creditors  of  the  corporation  according  to  their  respective 
rights  ascertained  and  determined  in  the  proceedings. 

When  the  court  shall  have  judicially  determined  who  are 
the  solvent  stockholders,  the  amount  ot  stock  held  by  each, 
the  amount  of  all  outstanding  and  unsatisfied  debts  due  from  the 
corporation  to  its  several  creditors,  and  shall  have  ascertained 
the  amount  of  available  assets  belonging  to  the  corporation, 
applicable  to  the  payment  of  the  debts,  then,  and  T>ot  until 
then,  can  it  rightluUy  render  against  such  solvent  stockholders 
judgment  or  decree  for  the  whole,  or  any  part  of  the  amount 
for  which  he  may  be  personally  or  individually  liable  as  such 
stockholder.  Until  these  facts  are  ascertained  it  is  manifestly 
impossible  to  determine  the  amount  each  stockholder,  as  a 
surety  of  the   corporation,  will    be   obliged   to   contribute 
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towanlK  tlie  payment  of  said  debts.  It  is  evident  that  tlie 
remedy  given  by  section  3260  of  the  Oiiio  statutes,  is  the 
only  remedy  which  could  be  resorted  to  in  that  State.  It  is 
equally  evident  from  the  phraseology  of  said  section  3260 
that  while  it  was  the  intention  of  the  legislature  to  provide 
an  adequate  and  complete  remedy  to  the  stockholders  and 
creditors  of  such  corporations  to  enforce  their  individual  lia- 
bility, it  also  intended  that  all  questions  necessarily  involved 
in  such  a  controversy  should  be  settled  in  one  suit,  and  that  even 
in  that  suit  the  stockholders  who  might  be  held  liable  to  con- 
tribute to  the  payment  of  debts  should  not  be  chargablewith  the 
payment  of  any  costs,  in  any  amount  which  together  with  the 
amount  to  be  paid  on  said  indebtedness,  will  exceed  the 
amount  of  stock  on  which  he  is  liable.  This  restriction  upon 
the  liability  to  costs  must  have  been  allowed  to  obtain, 
because  until  such  suit  or  action  as  was  provided  by  section 
3260,  should  be  instituted  and  prosecuted,  the  sfockholders 
could  not  be  in  default  for  they  were  not  bound  to  pay  until 
it  was  first  ascertained  and  determined  whether  any  part  of 
the  sums  for  which  they  were  individually  liable,  was  neces- 
sary for  the  payment  of  the  debts  of  the  corporation.  It 
will  be  observed  that  the  remedy  provided  by  section  3260, 
that  the  action  to  enforce  this  individual  liability  must  be 
brought,  not  for  the  benefit  of  the  plaintiff  alone  but  for  the 
benefit  ot  all  creditors  of  the  corporation,  and  against  all  per- 
sons liable  as  stockholders,  which  includes  not  oidy  "all  such 
[)ersons  as  appear  by  the  books  of  the  corporation  to  be 
such,  but  any  equitable  owner  ot  stock  although  the 
stock  appears  on  the  books  in  the  name  of  another."  R.  S. 
Ohio,  section  3259.  In  such  action  there  shall  be  found  and 
determined  the  amount  payable  by  each  person  liable  as  a 
stockholder  on  all  the  indebtedness  of  the  cor[)()ration.  Now 
it  is  impossible  to  ascertain  and  determine  all  the  indebted- 
ness of  the  corporation  unless  the  corporation  itself  is  before 
the  court  charged  with  the  duty  of  making  this  inquiry,  and 
is  subject  to  its  jurisdiction.  It  is  equally  clear  that  it  is 
impossible  for  such  court  to  determine  the  amount  i>ayable 
by  each  person  liable  as  a  stockholder  on  the  indebtedness 
of  the  corporation  unless  it  has  jurisdiction  not  only  over  the 
corporation  itself  but  also  over  its  property,  real  and  personal. 
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Dwelling  in  the  place  of  its  creation,  all  contracts  made  with 
the  corporation  must  by  legal  intendment  be  made  subject 
to  the  laws  of  its  creation,  and  all  persons  contracting  with 
it  must  be  presumed  to  contract  with  reference  to  the  reme- 
dies provided  them  by  the  State  creating  the  corporation, 
and  if  these  remedies  are  not  as  convenient  and  efficient  as 
they  might  possibly  have  been  made,  they  can  have  no  right- 
tul  claim  by  law  or  comity  to  supplement  such  inefficient 
remedies  by  invoking  the  aid  of  the  courts  of  a  foreign  State. 
They  have  contracted  with  reference  to  the  advantages 
afforded  them  by  the  laws  of  the  State  under  which  the  cor- 
poration was  created,  and  no  injustice  is  done  them  when 
they  are  obliged  to  be  content  with  the  remedies  w^hich  the 
laws  of  the  same  State  afford  for  the  protection  of  their 
|m)perty  and  the  enforcement  of  the  rights  thereby  granted 
to  them.  From  tliese  considerations,  and  from  the  require- 
ments of  section  3260  it  becomes  apparent  that  the  courts  of 
tlic  State  of  Ohio,  where  the  Mingo  Iron  Works  Company 
dwells,  where  its  proi)erty  is  situated,  where  its  books, 
pa[»ers  and  records  have  been  kept,  where  its  business 
^vas  transacted,  can  alone  acquire  and  exercise  the  juris- 
diction over  such  corporation  necessary  to  iiscertain 
and  determine  the  amount  payable  by  each  person  liable 
as  stockholder  on  all  the  indebtedness  of  the  corpora- 
tion. l^y  the  allegations  of  the  bill  it  appears  that  the 
plaintiffs  brought  and  prosecuted  to  final  decree,  in  the  court 
of  common  pleas  of  Jefferson  county,  Ohi(3,  such  an  action 
as  is  prescribed  by  said  section  3260  for  the  jjurpose  of  en- 
forcing said  })ersonal  liability  against  the  stockholders  of 
said  corporation,  and  that  in  that  action  they  exhausted  the 
process  of  that  court  and  took  every  step  wliich  could  law- 
fully liave  been  taken  to  obtain  jurisdiction  tor  that  court  over 
all  the  parties  against  whom  that  suit  was  brought,  but  only 
succeeded  in  obtiiining  jurisdiction  over  the  corporation 
itself,  and  fifteen  of  its  stockholders,  whose  names  are  given, 
and  by  its  decree  ascertained,  as  against  them,  that  the  un- 
satisfied debts  of  the  corporation  exceeded  the  amount  of 
its  assets  by  a  sum  equal  to  all  the  stock  owned  or 
held  by  all  of  its  stockholders,  and  ascertained  and  fixed  the 
liability    of   each    of  said  fifteen   stockholders,  and  decreed 
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against  each  of  them  for  sums  equal  to  the  full  amount  of  the 
stock  owned  hy  them  respectively,  but  wholly  tailed  to  obtain 
jurisdiction  over  the  defendant  stockholders  in  this  suit, 
residing  within  the  jurisdiction  of  the  municipal  court  ot 
Wheeling;  and  because  the  remedy  in  the  Ohio  court  pre- 
scribed by  said  section  3,260  failed  to  afford  the  plaintiffe 
complete  relief  by  giving  that  court  jurisdiction  over  the 
stockholder-defendants  who  resided  in  this  State,  the  plaint- 
ifis,  by  their  suit  in  said  municipal  court,  seek  to  supplement 
the  remedy  prescribed  by  the  laws  of  Ohio,  and  to 
do  in  this  State,  what  they  would  not  be  permitted  to  do  in 
Ohio,  that  is,  to  bring  a  second  suit  against  the  same  parties 
for  the  same  purpose,  seeking  here  the  same  relief  as  in  all 
respects  they  sought  to  obtain  by  their  action  in  Ohio. 

We  have  already  shown  that  the  laws  of  Ohio  under  which 
the  defendant  corporation  was  created,  imposing  upon  its 
stockholders  an  individual  liability,  as  a  security  to  its  credi- 
tors, conferred  upon  said  creditors  a  new  right,  and  at  the 
same  time  prescribed  a  remedy  whereby  the  same  may  bo 
enforced.  In  such  cases  it  has  been  repeatedly  held,  that  the 
remedy  prescribed  is  the  exclusive  remedy  for  the  enforce- 
ment of  the  right,  and  no  other  can  be  [pursued.  Errkkson 
v.  Nesmiih^  15  Gray,  221 ;  see  also,  Samev.  &//?.«?, 4  Allen  233; 
Lynch  v.  Merchants'  National  Bank^  22  W.  Va.  554.  If  tlien, 
the  remedy  prescribed  by  the  laws  of  Ohio  has  been  found 
irrefficient  to  afford  the  plaintiffs  the  full  measure  of  relief, 
which  it  was  designed  to  give,  and  to  which  by  the  said  laws 
they  were  justly  entitled,  this  inefficiency  does  not  result  from 
any  failure  of  public  duty  on  the  part  of  the  courts  of  this 
State,  or  from  any  want  of  comity,  but  it  is  because  the  statute 
of  the  State  of  Ohio  which  confers  the  right,  has  been  unable 
to  provide  a  remedy  which  can  be  used  beyond  the  limits  of 
its  own  territory.  But  such  omission  does  not  require  us,  as 
a  matter  of  comity,  to  afford  another  remedy  which  will 
operate  oppressively  on  our  own  citizens.     15  Gray,  Supi^a. 

The  case  of  Errickson,  ^c,  v.  Nesmith,  ^c,  4  Allen  233, 
was  a  case  almost  parallel  with  the  case  under  consideration. 
The  plaintiffs,  who  were  creditors  of  the  Franklin  Mills,  a 
corporation  organized  under  a  charter  obtained  in  New  Hamp- 
shire, filed  their  bill  in  equity  on   behalf  of  all  its  creditors 
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in  the  State  of  Mussachu setts,  against  the  defendants  who 
were  stockholders  in  said  corporation  seeking  to  charge  them 
with  a  personal  liability  for  the  payment  of  the  debts  of  the 
corporation  due  said  plaintiffs.  They  alleged  that  such  per- 
sonal liability  arose  from  cei'tain  provisions  in  the  laws  of 
New  Hampshire  which  provided  that  tbe  stockholders  shall 
be  jointly  and  severally  liable  for  all  debts  and  contracts  of 
sucli  corporation  until  the  whole  amount  of  the  capital  stock 
fixed  by  the  company  shall  have  been  paid  in,  and  until  cer- 
tain certificates  shall  be  made  and  recorded,  &c.,  which  arc 
not  necessary  to  be  here  stated.  By  the  statute  of  New  Hamp- 
shire passed  on  June  27,  1857 — it  was  enacted  that,  "  All 
legal  proceedings  hereafter  commenced  against  any  individual 
stockholder  in  any  corporation  in  this  State  for  the  collection 
of  a  debt  against  said  corporation  shall  be  by  a  bill  in  chan- 
cery and  not  otherwise." 

To  this  bill  the  defendants  filed  a  general  demurrer  which 
was  sustained,  and  this  decree  was  sustained  by  the  supreme 
court  of  Massachusetts.  Dewey,  .fudge,  delivering  the  opin- 
ion of  the  court  said,  "  Independently  of  the  statute-provis- 
ions no  responsibility  would  attach  to  the  defendants ;  the  cor- 
poration would  alone  be  held  the  debtor.  The  inquiry  is 
whether  these  statute  provisions  of  the  State  of  New  Hamp- 
shire can  furnish  a  legal  ground  for  the  courts  of  Massachu- 
setts to  charge  the  defendants  in  a  bill  in  equity  with  the  pay- ' 
ment  of  the  indebtedness  of  the  corporation  to  the  plaintiffs. 
The  turther  inquiry  is  whether  a  liability  of  this  character 
fixed  upon  the  stockholders  ot  a  manufacturing  corporation 
wholly  by  the  statutes  of  New  Hampshire,  the  mode  of  en- 
forcing it  or  the  remedy  being  found  wholly  in  such  foreign 
statute,  can  be  properly  enforced  in  this  State  against  one  or 
more  of  our  citizens  who  may  have  become  stockholders  in 
such  foreign  corporation.  When  the  statute  confers  a  right, 
and  prescribes  a  remedy,  that  particular  remedy  and  that  only 
can  be  pursued.  The  only  remedy  given  by  the  New  Hamp- 
shire statute  is  a  bill  in  equity,  and  such  a  bill  means  a 
bill  in  behalf  of  all  the  creditors,  and  against  all  the  stock- 
holders, n  this  be  so,  we  perceive  at  once  strong  rea- 
sons why  such  a  bill  should  be  brought  in  the  State  which 
created  the  corporation,  and  where  the  same  is  located  by  the 
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express  terms  of  its  charter,  and  where  its  place  of  business  is. 
The  eftect  of  maintaining  sut'h  a  bill,  is  to  draw  before  the 
court  all  the  creditors  ot  the  corporation,  all  the  stockholders, 
and  necessarily  as  we  should  8upi)08e,  the  principal  debtor, 
the  corporation  itself.  The  tact  of  the  residence  of  a  single 
stockholder  in  Massachusetts,  who  might  be  liable  in  a  New 
TIampshire  corporation  in  common  with  a  hundred  stock- 
holders residing  there,  would  upon  that  hypothesis  transfer 
to  our  jurisdiction  all  such  stockholders,  and  all  the  creditors, 
and  authoriae  us  to  hear  and  adjust  all  conflicting  questions 
as  to  the  indebtedness  ot  the  corporation  who  were  stock- 
holders and  the  equities  between  them.*  *****  Before 
these  debts  against  the  corporation,  if  not  already  reduced  to 
judgments  against  it,  could  be  established  by  proceedings  in 
the  bill  in  equity,  the  corporation  should  have  been  made  a 
party  to  the  bill.  But  we  have  no  jurisdiction  that  will  reach 
such  corporation  out  of  this  commonwealth,  and  having  no 
assets  here,  the  same  is  true  of  the  stockholders  residing  in 
New  Hampshire.  A  bill  in  equity  in  Massachusetts  is  there- 
fore not  the  remedy  intended  by  the  statute  of  New  Hamp- 
shire creating  and  regulating  the  liability  of  stockholders  in 
a  manufacturing  corporation  of  New  Hampshire.  It  is  urged 
on  the  part  of  the  plaintiffs  that  great  practical  evil  may  re- 
sult from  thus  refusing  to  charge  a  party  here,  who  is  an 
actual  stockholder  of  a  corporation  in  New  Hampshire,  but 
who  resides  without  its  limits.  To  this  it  may  be  replied, 
that  it  would  be  a  much  more  serious  evil  to  hold  that  the 
whole  matter  of  winding  up  the  concerns  of  a  bankrupt  cor- 
poration of  New  Hampshire,  ascertaining  who  are  its  credi- 
tors, who  its  stockholders,  what  is  the  amount  of  its  assets, 
and  how  the  same  are  to  be  distributed,  should  be  trans- 
ferred to  the  jurisdiction  of  Massachusetts  by  reason  of  the 
residence  here  of  a  single  member  of  such  corporation. 
There  seems  to  be  no  practical  mode  of  dealing  with  such 
corporation  and  its  members,  when  seeking  to  charge  the 
latter  upon  their  statute-liability  but  to  proceed  in  the  man- 
ner prescribed  by  the  statute  creating  such  liability,  and  in 
the  local  jurisdiction,  where  the  corporation  was  established, 
and  carries  on  its  business,  and  by  whose  local  statutes  alone 
the  liability  exists."     The  reasonings  and  conclusions  ot  the 
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learued  judge,  in  this  case,  which  seeuiB  to  be  the  exact  coun- 
terimrt  of  the  one  now  under  consideration,  present  the  true 
question  involved  with  such  force  and  perspicuity,  that  we 
have  not  hesitated  to  quote  largely  from  his  opinion,  as  noth- 
ing we  could  say,  could  add  to  the  force  of  his  argument.  The 
remedy  prescribed  by  said  section  3,260,  requires  the  credi- 
tor who  would  cliarge  the  stockholder  with  this  individual 
liability  to  do  exactly  what  the  statute  of  New  Hampshire 
required  should  be  done ;  and  the  prayer  of  the  plaintifl's 
l)ill  in  the  case  now  under  consideration,  requires  the  munici- 
pal court  of  Wheeling  to  do  exactly  what  the  supreme  court 
of  Massachusetts  decided  could  not  be  done  in  the  courts  of 
that  State,  under  a  statute  of  New  Hampshire,  similar  to  that 
of  the  State  of  Ohio,  under  which  w^e  are  asked  to  reverse  the 
decree  of  said  municipal  court.  In  this  case  we  have  no  means 
of  bringing  within  the  jurisdiction  of  our  courts  the  defend- 
ant corporation,  nor  any  of  its  stockholders,  officers  or  agents 
residing  out  of  this  State ;  nor  has  the  said  corporation  or 
any  of  its  non-resident  stockholders,  officers  or  agents  any 
property  within  this  State,  and  we  are  unable  to  compel  the 
defendant,  George  A.  Dean,  who  is  the  assignee  of  said  cor- 
poration under  the  insolvent  laws  of  Ohio,  to  settle  his 
accounts  as  such  assignee  or  to  control  the  application  of  any 
funds  belonging  to  said  corporation  to  the  payment  of  its 
debts.  It  would  therefore  be  a  vain  thing  to  entertain  the 
jilaintifi's  bill,  when  we  are  unable  to  grant  the  relief  prayed 
for;  and  we  therefore  conclude,  that  the  statute  law  of  Ohio 
having  conferred  upon  the  plaintifls  the  right  to  charge  the 
said  stockholders  with  said  individual  liability  and  also  pre- 
scribed the  remedy  whereby  the  same  may  be  enforced, 
this  remedy  must  be  pursued  in  the  courts  of  Ohio,  where  the 
cor[»oration  was  created,  organized  and  located ;  where  its 
business  was  transacted,  and  by  the  local  statutes  of  which 
State  alone,  this  individual  liability  exists;  and  that  the 
amount  which  each  stockholder  is  liable  to  contribute  for  the 
payment  of  the  debts  of  the  corporation,  must  be  ascertained 
and  determined  in  the  courts  of  Ohio,  and  that  the  same,  for 
the  reasons  before  stated  cannot  be  ascertained  and  deter- 
mined by  the  courts  of  this  State.  This  conclusion  renders 
it  unneoessury  to  consider  the  question,  whether  the  statute 
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of  Ohio  which  imposes  upon  the  stockholders  of  said  coriK>- 
ratiou  this  individual  personal  liability,  is  in  conflict  with  the 
policy  and  legislation  of  this  State  on  the  same  subject,  upon 
which  no  opinion  is  intended  to  be  expressed.  We  are  there- 
fore of  opinion  that  the  municipal  court  of  Wheeling  did  not 
err  in  sustaining  the  defendant's  said  demurrers  to  the  plain- 
tiff's  amended  bill,  but  the  court  should  have  dismissed  the 
same  without  prejudice  to  any  other  proper  proceeding 
which  the  plaintiff's  may  be  advised  to  institute  to  ascertain 
and  determine  the  extent  of  the  individual  liability,  if  any, 
existing  upon  the  defendants,  or  any  of  them  to  pay  the  debts 
of  the  said  corporation  or  to  enforce  any  such  liability  prop- 
erly ascertained  ;  and  that  inasmuch  as  the  plaintiffs  elected 
to  abide  by  their  amended  bill,  and  did  not  desire  further  to 
amend  the  same,  the  decree  of  the  municipal  court  of  Wheel- 
ing rendered  herein  on  June  27,  1882,  should  be  so  amended, 
and  when  amended  affirmed.  It  is  therefore  adjudged,  or- 
dered and  decreed  that  the  decree  of  the  municipal  court  of 
Wheeling  be,  and  the  same  is  amended  accordingly,  and 
affirmed  with  costs  and  $30.00  damages,  against  the  appel- 
lants in  favor  of  the  appellees  who  appeared  and  demurre<l 
to  the  plaintift's  bill. 

Affirmed. 


WHEELING. 

!  40  sosj  Laidley  v.  Kline's  Adm'x. 

Submitted  June  27,  188-1.— Decided  November  29,  1884. 

To  entitle  a  party  to  maintain  a  bill  of  review  his  bill  mnst  shovr 
that  his  interests  have  been  prejudiced  by  the  decree  sought  to 
be  reviewed,  what  those  interests  are,  and  that  he  will  be  bene- 
fited by  a  reversal  or  modification  of  such  decree. 

The  facts  of  the  case  appear  in  the  opinion  of  the  Court. 

N.  Fitzhiigh  and  S.  A.  Miller  for  appellant. 

C.  HedHck  for  appellee. 
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Snyder,  Judge  : 

This  is  the  fourth  time  [this  cause  in  its  various  phases  has 
been  brought  before  this  Court.  The  bill  was  first  filed  by  a 
single  creditor  (the  present  appellant)  of  the  estate  of  D.  H. 
Kline  deceased,  in  August,  1870,  in  the  circuit  court  of 
Kanawha  county,  against  the  administratrix  and  heirs  of  said 
estate  to  subject  the  real  estate  thereof  to  the  payment  of  the 
debts.  During  the  progress  of  the  cause  it  was  converted 
into  a  general  creditors*  suit,  and  by  sundry  orders,  decrees 
and  reports  of  commissioners  all  the  creditors  of  said  estate 
were  brought  into  it,  their  debts  reported  and  the  real  estate 
sold.  The  character  of  the  suit  and  of  the  proceedings  had 
therein,  without  repeating  them  here,  will  sufficiently  appear 
in  the  opinion  of  the  Court  reported  in  8  W.  Va.  218 ;  21  Id. 
21 ;  and  23  Id.  565. 

On  December  12,  1878,  a  decree  was  entered  confirming  a 
report  of  sales  of  real  estate  belonging  to  said  Kline's  estate, 
the  gross  proceeds  of  which  aggregated  $2,490.00,  and  order- 
ing that  out  of  said  proceeds  there  should  be  paid  :  Jirst,  the 
costs  of  said  sales ;  secovd,  the  costs  of  suit  including  the  costs 
incurred  upon  the  appeal  theretofore  taken  to  the  court  of 
appeals ;  thirds  the  unpaid  taxes  on  the  lands  of  the  estate, 
and  the  residue  of  said  proceeds  to  be  held  until  the  further 
order  of  the  court.  The  said  decree  also  stated,  that  on 
that  day  E.  B.  Knight  and  John  A.  Warth  filed  their  joint 
petition  to  which  the  plaintiff  replied  generally,  and  the  court 
being  of"  opinion,  doth  decide  and  order  that  the  said  E.  B. 
Knight  and  John  A.  Warth  are  entitled  to  be  paid  out  of 
the  fund  arising  from  the  sales  of  the  said  lands  the  sum  of 
$100.00  each  for  their  services  rendered  in  this  cause,  as 
counsel  for  the  personal  representative  and  heirs  of  the  said 
D.  H.  Kline,  as  set  out  and  described  in  their  said  petition, 
and  that  the  complainant  is  entitled  out  of  said  fund€  to  the 
sum  ot  $200.00,  as  compensation  to  his  solicitors,  Charles 
Hedrick  and  Wesley  Mollohan,  who  have  conducted  this 
cause  as  a  general  creditors'  suit,  $100.00  to  be  paid  to  each 
of  them,  each  of  said  sums  of  $100.00  to  be  taxed  among  the 
costs  of  this  cause." 

The   petition  of  Knight  and  Warth  mentioned   in   said 
decree  states,  that  the  petitioners  at  the  commencement  of 
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this  suit  had  l)een  employed  as  counsel  by  the  administratrix 
to  defend  her  interests  iis  such  administratrix,  and  those  of 
the  estate,  that  afterwards  said  Warth  was  appointed  guar- 
dian ad  litem  of  the  infant  delendants  and  as  such  requested  said 
Knight  to  assist  him  in  defending  and  protecting  the  interests 
of  said  infants ;  that  they  have  ever  since  been  defending 
said  interests  and  have  rendered  most  laborious  service  both 
in  this  court  and  in  the  Supreme  Court  of  Appeals ;  that 
their  services  are  reasonably  worth  $100.00  each,  and  pray 
that  said  sums  may  be  allowed  and  paid  to  them  out  of  said 
estate  or  the  proceeds  thereof. 

On  June  12,  1880,  J.  M.  Laidley,  the  original  plaintiff, 
tendered  in  said  court  his  "  bill  in  the  nature  of  a  bill  of 
review,"  "to  impeach  "  said  decree  of  December  12,  1878, 
which  was  on  the  24th  day  of  said  month  allowed  and  filed  by 
an  order  of  the  court. 

The  said  bill,  after  stating  the  said  decree  and  the  proceed- 
ings theretofore  had  in  the  cause,  avers,  that  the  debts  proven 
against  said  D.  H.  Kline's  estate  amount  to  some  J10,600.00, 
and  the  assets  ior  the  payment  thereof  will  not  exceed 
$2,460.00;  that  the  plaintiff  "is  attorney  for  all  the  judgment 
creditors  whose  debts  are  proven  in  the  cause  except  one, 
and  that  their  claims,  including  those  of  the  plaintiff  in  his 
own  right,  amount  to  within  $660.00  of  the  entire  debt  proven 
against  said  estate ;"  that  said  decree  was  entered  by  the 
court  without  reading  it,  being  informed  by  counsel  that  it 
was  by  consent,  when  in  fact  it  was  entered  without  the 
knowledge  or  consent  of  the  plaintiff  or  of  any  creditor  of 
the  estate ;  that  plaintiff's  counsel  had  no  authority  in  fact  or 
in  law  to  consent  for  him  or  those  he  represented ;  that  the 
plaintiff  has  done  fourfifths  of  the  labor  in  preparing  the 
cause  for  final  hearing ;  that  the  allowance  to  Hedrick  and 
Mollohan,  as  counsel  for  the  plaintiff,  even  if  legal,  is  double 
the  amount  each  could  justly  claim,  and  neither  of  them  had 
ever  made  any  demand  on  him  for  any  compensation  for  his 
services ;  that  the  allowance  to  said  Knight  and  Warth  is 
preposterous,  they  having  resisted  the  claims  and  antagonized 
the  interests  of  all  the  creditors  entitled  to  the  fund  out  ol 
which  said  allowance  is  ordered  to  be  paid  ;  that  tlie  manner 
in  which  said  decree  was  entered  indicates  collusion  on  tho 
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part  of  the  attomeyR  and  the  same  is  a  fraud  upon  the  rights 
ol  the  plaintiff  and  those  he  represents ;  that  it  was  error, 
therefore,  in  the  court  to  enter  said  decree  allowing  said  fees 
to  counsel  which  can  be  reviewed  and  corrected,  especially 
in  allowing  said  fees  out  of  the  proceeds  of  the  real  estate 
and  without  designating  what  creditors  and  in  what  propor- 
tion they  could  be  charged  with  said  tees ;  and  the  bill  prays 
that  said  counsel  and  others  be  made  defendants  and  the 
cause  referred  to  a  commissioner  to  ascertain  the  truth  of  the 
facts  alleged  therein  and  that  the  proceedings  in  relation  to 
said  decree  may  be  reviewed,  &c.  The  bill  is  sworn  to  by 
the  plaintiff. 

The  defendants  Iledrick  and  Mollohan  demurred  to  said 
bill  and  the  cause  coming  on  to  be  heard  on  said  demurrer 
the  court,  on  June  26,  1883,  entered  a  decree  sustaining  the 
same  and  dismissing  said  bill  with  costs;  and  the  plaintiff 
appealed. 

The  decree  ot  the  court  below  being  founded  on  the  de- 
murrer to  the  plaintift'^s  bill  this  Court  in  reviewing  it  must 
take  all  the  allegations  of  the  bill  to  be  true  so  far  as  they 
are  properly  pleaded.  The  question  then  presented  is  are 
the  allegations  of  the  bill  such  as  entitle  the  plaintiff*  to 
relief? 

Waiving  all  the  questions  raised  by  counsel  tor  the  appel- 
lees as  to  the  form  of  the  bill  it  seems  to  me  it  wholly  fails 
to  show  a  case  for  relief  to  the  plaintiff.  It  is  well  settled 
that  a  bill  of  review  cannot  be  sustained  in  favor  of  a 
party  who  cannot  be  benefited  by  a  reversal  or  modifica- 
tion of  the  decree  sought  to  be  reviewed. — Hall  v.  Loiother, 
22  W.  Va  570.  And  it  is  equally  well  settled  that  an  api>el- 
late  court  will  not  reverse  a  judgment  or  decree  unless  it 
affirmatively  appears  that  the  party  complaining  has  been 
prejudiced  by  such  decree  or  judgment. — Miller  v.  Rose^  21 
W.  Va.  291 ;  Shrewsbury  v.  Miller,  10  Id,  115.  And  in  order 
to  give  this  Court  jurisdiction  to  review  a  judgment  or  decree 
of  the  circuit  court  it  must  affirmatively  appear  that  the 
amount  involved,  where  it  is  merely  pecuniary,  exceeds  $100.— 
Rymer  y.  ,Haio/cins,  18  W.  Va.  309 ;  Cook  v.  Van  Winkle, 
2ild. 

It  does  not  appear  trom  the  averments  of  the  plaintiff's 
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bill  in  this  cause  what  interest  he  has  in  the  reversal  of  the  de- 
cree sought  to  be  reviewed.  His  only  averment  on  the  sub- 
ject is,  that  "he  is  the  attorney  for  all  the  judgment-creditors 
whose  debts  are  proven  in  the  cause  except  one,  and  that 
their  claims  including  those  of  the  plain tift  in  his  own  right 
amount  to  within  $650.00  of  the  entire  debt  proven  against 
said  estate. 

It  is  certain  that  the  plaintiff  cannot  in  this  bill,  which  is 
in  his  own  name  alone,  have  the  decree  complained  of  re- 
viewed for  any  prejudice  or  error  it  may  show  against  the 
rights  of  the  unnamed  judgment-creditors  which  he  alleges 
lie  represents.  Even  if  he  had  named  them,  no  relief  could 
be  granted  them,  unless  the  bill  had  been  in  their  names  and 
not  in  that  of  their  counsel. 

The  amount  and  priority  of  the  claim  alleged  to  belong  to 
the  plaintiff*  in  his  own  right  is  not  stated,  but  it  is  stated 
that  the  assets  of  the  estate  of  Kline  applicable  to  the  debts 
will  not  exceed  $2,460.00.  Now,  if  we  look  into  the  record 
of  the  original  cause,  we  find,  that  the  only  claim  reported 
by  the  ccmimissioner  in  favor  of  the  plaintift  is  a  simple  con- 
tract debt  of  $485.70  as  of  May  28,  1878,  and  that  there  are 
judgment-liens  reported  in  favor  of  other  creditors  having 
priority  over  that  of  the  plaintiff  amounting  to  about  $5,000.00. 
It  is  true  that  at  the  time  the  plaintiff's  bill  was  filed  tlie 
priorities  of  these  debts  were  not  fixed  by  the  decree  of 
the  court;  but  they  were  reported,  and  in  passing  upon  the 
rights  of  the  plaintiff  to  maintain  his  bill  tlic  court  would 
have  to  determine  the  priorities  of  said  debts.  This  has  al- 
ready been  done  by  tliis  Court  on  a  former  appeal — 23  West 
Va.  565 — and  it  is,  therefore,  unnecessary  to  do  more  here 
than  to  refer  to  the  conclusions  there  announced.  These 
conclusions  are  founded  on  the  same  commissioner's  report 
and  evidence  that  was  in  the  cause  when  the  plaintiff's  bill 
was  filed,  and  it  will  appear  therefrom,  that  the  whole  assets 
of  the  estate,  $2,460.00,  as  alleged  in  the  plaintiff' s  bill,  are 
entirely  insufficient  to  discharge  the  claims  having  priority 
over  the  claims  owned  by  the  plaintiff  in  his  own  right  or 
otherwise,  so  far  as  the  record  discloses.  It  is  apparent,  then, 
that  none  of  the  fees  allowed  counsel  by  said  decree  of  De- 
cember 12, 1878,  will  be  paid  out  of  funds  which  would  other- 
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wise  be  applied  to  the  plaintiffs  debt.  In  fact  the  plain- 
tiffs claim  would  not  be  paid,  if  said  fees  were  excluded. 
The  result  is,  consequently,  that  the  plaintift*  is  not  only  not 
prejudiced  by  said  decree,  but  he  is  actually  benefited  thereby 
by  having  the  fund,  which  would  have  otherwise  gone  to 
other  and  preferred  creditors,  appropriated  to  the  payment 
of  the  fees  of  his  counsel.  For  these  reasons  the  decree  of 
the  circuit  court  must  be  affirmed. 

Affirmed. 


WHEELING. 


Brazie  et  al.  v.  Fayette  County  Commissioners. 
Submitted  November  22,  1884  —Decided  November  29,  1884. 

1.  The  statute^sec.  3,  eh.  73,  Acts  1882— authorizing  a  judge  of  the 

circuit  court,  in  vacation,  to  issue  a  writof  proliibition,  is  consti- 
tutional. Such  Judge,  being  thus  authorized  to  issue  such  writ  in 
vacation,  may  issue  a  rule  for  such  writ  returnable  before  him  and 
hear  the  same  in  vacation,  and  a  writ  of  error  lies  from  his  judg- 
ment thus  rendered  in  vacation  to  this  Court. 

2.  The  writ  of  prohibition  lies  from  a  superior  court  not  only  to  in. 

ferior  judicial  tribunals,  but  to  inferior  ministerial  tribunals 
possessing  incidentally  judicial  powers  and  known  as  ^wcwi  judi- 
cial tribunals,  and  also  in  extreme  cases  to  purely  ministerial 
bodies,  when  they  usurp  and  attempt  to  exercise  judicial  func- 
tions. 

3.  Such  writ  lies  from  the  circuit  court  to  the  county  commissioners 

assembled  in  special  session  to  ascertain  the  result  of  an  election, 
under  chapter  155,  Acts  of  1882,  to  prevent  them  from  transcend- 
ing their  legitimate  powers  by  examining  witnesses  and  hearing 
evidence  to  determine  whether  the  precinct-commissioners  have 
certified  and  returned  the  votes  of  persons  not  entitled  to  vote 
with  a  view  to  rejecting  such  votes. 

4.  Aside  from  the  qttaai  judicial  functions  necessarily  incident  to 

their  duties  in  determining  that  the  ballots,  poll-books  and  certifi- 
cates of  the  election  returns  laid  before  them  are  genuine,  that 
they  are  in  fact  the  returns  and  substantially  in  the  form  pre- 
scribed by  the  statute,  and  to  correct  or  have  them  put  in  form  if 
they  are  not  so,  the  duties  of  said  commissioners  are  purely  m in- 
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isterial,  and  their  judicial  functions  are  limited  to  the  acts  pre. 
scribed  in  the  twenty-first  section  of  said  statute. 

5.  The  acts  of  said  county  commissioners  must  be  based  on  the 
returns  as  certified  to  them  from  the  several  voting  places  of  the 
county.  The  twenty-sixth  section  of  said  statute  has  no  appli- 
cation to  their  duties  as  cauvasers  of  the  election,  the  powers 
therein  conferred  apply  alone  to  the  final  Judges  of  elections  in 
cases  of  contested  elections. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  ot  the 
Court. 

J.  H.  ^  J.  F.  Brown  for  plaintiffs  in  error. 

E,  W,  Wilson  tor  defendants  in  error. 

Snyder,  Judge : 

H.  W.  Brazie,  A.  W.  Hamilton  and  John  Kincaid  pre- 
sented their  petition  to  the  judge  of  the  circuit  court  of  Fay- 
ette county,  in  which  they  state,  that  at  the  general  election 
for  State  and  county  officers  held  October  14,  1884,  they  were 
candidates  and  voted  for  as  such  tor  county  offices  of  said 
county,  that  is,  said  Brazie  for  the  office  of  prosecuting  attor- 
ney, Hamilton  for  clerk  of  the  circuit  court,  and  Kincaid  tor 
county  commissioner;  that  at  said  election  M.  Van  Pelt,  E. 
H.  Easley  and  J.  C.  Montgomery  were  candidates  and  like- 
wise voted  for  as  such  for  said  respective  offices,  that  is,  said 
Van  Pelt  for  prosecuting  attorney,  Easley  for  clerk  of  the 
circuit  court  and  Montgomery  for  county  commissioner,  but 
received  a  less  number  of  votes  f6r  said  respective  offices  than 
did  petitioners  as  appears  by  the  returns  of  said  election  cer- 
tified by  the  commissioners  conducting  the  same  at  the  several 
voting  places  in  said  county ;  that,  on  October  20,  1884,  the 
commissioners  of  the  county  court  assembled  at  the  court- 
house of  said  county,  and  the  clerk  laid  before  them  the  bal- 
lots, poll-books  and  certificates  returned  to  him  by  the 
commissioners  at  said  several  voting  places,  in  order  that 
they  might  ascertain  and  certify  the  result  of  said  election  in 
said  county ;  that  upon  the  demand  of  the  respective  candi- 
dates aforesaid  the  said  commissioners  proceeded  to  open  the 
ballots  of  a  number  of  voting  places  and  recount  the  same, 
and  having  completed  such  recount  as  to  a  number  of  said 
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voting  places,  they  suspended  such  recount  and  on  the  motion 
of  said  Van  Pelt,  Easley  and  Montgomery,  proceeded  to 
examine  witnesses  and  hear  evidence  to  prove  that  divers 
persons,  at  Wyant's  and  other  voting  places,  not  entitled  to 
vote,  had  cast  ballots  for  petitioners,  to  which  action  petition- 
ers objected,  but  the  said  commissioners  overruled  said 
objection  and,  without  notice  of  contest  or  opportunity  to 
petitioners  to  defend  their  rights,  proceeded  to  examine  wit- 
nesses and  hear  evidence  as  to  the  right  of  persons  to  vote 
whose  names  were  certified  on  said  returns,  and  rejected  six 
votes  for  petitioners  so  certified  and  returned  by  the  commis- 
sioners at  the  voting  place  called  Wyant's  in  said  county ; 
that  8ai<l  commissioners  are  still  proceeding  to  examine  wit- 
nesses and  hear  evidence  outside  of  the  returns  for  the  pur- 
pose of  proving  that  other  persons  who  voted  for  petitioners 
were  not  entitled  to  vote,  in  order  to  exclude  the  votes  of 
such  persons  in  ascertaining  the  result  of  said  election. 

The  petitioners,  therefore,  pray  that  a  writ  of  prohibition  to 
restrain  and  prohibit  said  commissioners  of  the  county  court 
from  transcending  their  lawful  authority  and  from  going  be- 
hind said  returns  and  examining  witnesses  as  to  the  right  of 
persons  to  vote  whose  names  are  certified  thereon  with  a  view 
to  reject  the  votes  of  such  persons  to  tlie  prejudice  of  peti- 
tioners, and  to  prohibit  said  Van  Pelt,  Easley  and  Mont- 
gomery from  procuring  said  commissioners  to  proceed  in  said 
illegal  manner ;  and  that  a  rule  may  be  awarded  against  them 
to  show  cause  why  said  writ  shall  not  issue,  &c. 

The  said  petition  is  duly  sworn  to,  and  on  October,  27, 
1884,  the  said  judge  awarded  the  rule  as  prayed  for  therein, 
returnable  before  him,  in  vacation,  October  30,  1884.  On 
the  said  day  the  parties  appeared  before  said  judge  and  on 
motion  of  the  defendants,  which  was  argued  and  heard,  the 
judge  discharged  said  rule  and  refused  to  issue  the  writ,  and 
thereupon  the  petitioners  applied  to  this  Court  for  a  writ  of 
error,  which  was  granted. 

Tlie  parties  appeared  before  this  Court  by  consent,  and  as 
a  preliminary  matter  the  defendants  in  error,  by  their  coun- 
sel, moved  the  dismissal  of  this  writ  oi  error  tor  the  want  of 
jurisdiction  in  this  Court  to  entertain  it,  for  the  following  rea- 
sons :  Because, 


Digitized  by 


Google 


216  Brazie  v.  Commissioners.  [Sup.  Ct. 

First,  The  judge  of  the  circuit  court  had  no  authority  to 
issue  the  rule  in  vacation  ; 

Second,  If  he  had  such  authority,  the  rule  should  have 
been  made  returnable  to  and  heard  by  the  circuit  court  of 
said  county,  the  judge  thereof  having  no  authority  to  hear 
it  in  vacation  ;  and 

Third.  The  commissioners  of  the  county  court,  when  as- 
sembled in  special  session  for  the  sole  purpose  of  ascertaining 
the  result  of  an  election  held  in  their  county,  arc  not  a  court 
or  such  inferior  tribunal  against  which  a  writ  of  prohibition 
will  lie  from  a  circuit  court. 

1.  The  writ  of  prohibition  is  as  old  as  the  common  law. 
In  England  formerly  it  was  used  by  the  king  as  one  of  his 
high  prerogative  writs,  and  it  was  thereafter  generally  exer- 
cised only  by  the  court  of  king's  bench  until  1873,  when  that 
court  was  merged  in  the  high  court  of  justice.  Like  other 
common  law  writs  and  remedies,  it  is  regarded  as  generally 
applicable  in  this  country,  except  in  so  far  as  it  has  been 
modified  by  positive  statutory  enactment.  Our  constitution 
provides  that — 

"  The  circuit  court  shall  have  supervision  and  control  of 
all  proceedings  before  justices  and  other  inferior  tribunals, 
hy  mandamus^  prohibition  and  caiiorari,^*  Sec.  12,  art.  VIII. 

This  provision  does  not  warrant  proceedings  by  prohibitimx 
in  every  case  of  supervision,  but  the  meaning  is  that,  where 
a  state  of  facts  exist  which  would  warrant  a  writ  of  prohibi- 
tion at  common  law,  such  remedy  may  be  resorted  to  by  the 
courts  of  this  State.  Whether  or  not  this  is  an  enlargement 
of  the  common  law  remedy  by  this  writ,  it  is  unnecessary  to 
decide  in  this  case.  It  is  certain  that  it  is  no  limitation  or 
restriction  of  that  remedy.  By  the  common  law,  as  I  under- 
stand, this  writ  was  at  first  exercised  alone  by  the  king,  and 
subsequently  by  the  high  court  of  the  king's  bench,  which 
seems  to  have  been  always  open  and  followed  the  king's 
person  wherever  he  went.     3  Bla.  Com.  41. 

In  this  country  this  writ,  like  the  other  extraordinary  writs 
of  mandamus  and  habeas  corpus^  has  been  frequently  issued 
by  the  judges  of  courts  in  vacation  and  the  power  to  do  this 
is  deduced  from  the  common  law  practice,  independent  of 
any  statutory  enactment. — State  v.  Stackhouse,  14  S.  C.  417  ; 
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Comieciicui  Rioei'  Eailroad  v.  County  Commissioners,  127  Mass. 
50. 

Our  constitution  declares  that:  "The  judicial  power  of 
the  State  shall  be  vested  in  a  Supreme  Court  of  Appeals,  in 
circuit  courts,  and  the  judges  thereof, ^^  Ac. — Sec.  1,  art.  VIII. 
This  plainly  gives  judicial  power  to  the  judges  as  well  as  the 
courts,  and  leaves  it  to  the  legislature  to  say,  in  all  cases 
where  there  are  no  absolute  prohibitions  in  the  constitution, 
what  portions  of  this  judicial  power  shall  be  conferred  upon 
the  courts  and  what  upon  the  judges  thereof.  The  first 
provision  ot  the  constitution  above  quoted  which  provides 
that :  "  The  circuit  court  shall  have  supervision,"  &c.,  is  not 
intended  as  a  limitation  upon  this  general  power  given  to  the 
the  courts  and  the  judges  thereof,  but  as  a  limitation  upon 
the  power  of  the  legislature  to  deprive  the  courts  and  judges 
of  the  supervision  and  control  of  inferior  tribunals.  If  the 
words  "  circuit  court*'  as  used  in  said  twelfth  section,  are  con- 
strued to  deprive  the  legislature  of  the  power  to  confer  upon 
the  judges  of  said  courts  jurisdiction  over  any  of  the  matters 
therein  mentioned,  then  the  judges  could  not  be  authorized 
to  grant  injunction  or  award  either  writs  of  mandamus  or 
habeas  corpus.  Such  a  construction  would  not  only  be  un- 
authorized by  the  canons  of  construction,  but  it  would  be 
contrary  to  the  universal  practice  in  such  cases  and  greatly 
impair  the  efficiency  of  the  judiciary  and  embarrass  the  ad- 
ministration of  justice. 

The  legislature  in  the  exercise  ot  its  powers  has  expressly 
authorized  a  judge  of  the  circuit  court  to  issue  a  rule  in  va- 
cation— Acts  1882,  ch.  153,  sec.  1,  and  it  has  Hkewise  au- 
thorized such  judge  to  award  the  vrrit  of  prohibition  in  vaca- 
tion— Id,  ch.  73,  sec.  3,  p.  170. 

2.  If  the  judge  has  the  power  to  issue  the  writ  in  vacation, 
as  we  have  shown  he  had,  then  it  follows  of  necessity  that  he 
had  the  authority  to  make  the  rule  returnable  before  him  and 
hear  it  in  vacation.  The  rule  was  a  necessary  preliminary 
notice,  and  as  he  had  the  right  to  issue  the  writ  in  vacation,  the 
rule  could  not  have  been  made  otherwise  returnable. 

But  it  is  argued  that  the  right  to  issue  the  writ  may  be 
contested  before  a  jury,  and  as  no  such  contest  can  be  had 
belore  the  judge  in  vacation,  the  writ  cannot  be  issued  in  va- 
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cation.  It  might  be  replied  that  this  argument  is  in  direct 
conflict  with  the  plain  declaration  of  the  statute.  But  an  ex- 
amination of  the  proceedings  in  prohibition  will  show  how 
this  objection  may  be  and  always  is  obviated.  Upon  the  re- 
turn of  the  rule,  the  court  or  judge  will  make  it  absolute  or 
discharge  it ;  and  in  the  former  case,  if  the  point  be  too  nice  and 
doubtful  to  be  decided  upon  a  motion,  the  court  may  direct  the 
applicant  to  declare  in  prohibition  before  the  writ  issues,  and 
ought  to  do  so  if  the  defendant  demands  it,  which  declara- 
tion concludes  with  a  prayer  for  the  writ.  To  this  the  de- 
fendant may  demur  or  plead  such  matter  as  may  be  proper 
to  show  that  the  writ  ought  not  to  issue  and  conclude  by  pray- 
ing that  such  writ  may  not  issue.  In  such  case,  of  course, 
the  trial  would  be  referred  by  the  judge  to  the  court  where 
it  could  be  had. — Acts  1882,  ch.  153,  sec.  1,  p.  487;  Mayo  v. 
Jame^,  12  Grat.  17,  26. 

3.  The  remaining  preliminary  enquiry  is,  does  the  writ 
of  prohibition  lie  from  the  circuit  court  to  the  commissioners 
of  the  county  court  sitting  as  canvassers  of  an  election  ? 

As  we  have  seen  our  constitution  gives  the  circuit  court 
supervision  and  control  of  all  proceedings  before  justices  and 
other  inferior  tribunals  by  mandam'us  prohibition  and  certiorau 
Whether  the  "inferior  tribunals"  here  referred  to  include 
commissioners  sitting  as  canvassers  of  an  election,  must  be 
determined  by  the  common  law  and  the  general  principles 
found  in  the  decisions  of  the  courts  of  this  country  as  de- 
duced from  that  law.  The  common  law  definition  of  prohi- 
bition is,  that  it  is  an  extraordinary  judicial  writ  issuing  out 
of  a  court  of  superior  jurisdiction  and  directed  to  an  inferior 
court  or  tribunal  for  the  purpose  of  preventing  the  latter 
from  usurping  a  jurisdiction  with  which  it  is  not  legally 
vested.     High's  Extr.  L.  Rem.  §  762. 

It  has  been  held  to  lie  to  prevent  a  master  in  chancery 
from  acting  in  excess  of  his  powers  in  a  judicial  matter  pend- 
ing before  him. — Hetishaw  v.  Cotton^  127  Mass.  60.  It  will 
lie  to  justices  and  petty  courts  of  limited  and  special  powers. 
And  will  prevent  such  petty  tribunals  from  manufacturing  a 
jurisdiction  for  themselves. — Girling  v.  Aldus,  2  Nev.  617 ; 
Hutson  V.  Lowry,  2  Va.  cas.  42. 

Referees,  appointed  under  a  statute  to  hear  and  determine 
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the  question  of  the  right  of  way  sought  by  one  person  over 
the  lands  of  another,  so  tar  partake  of  the  character  of  a 
judicial  body  as  to  be  amenable  to  the  writ  of  prohibition. — 
State  V.  Stackkousfj  14  S.  C.  417.  Bo  a  board  of  county  com- 
missioners acting  in  a  judicial  capacity  in  determining  the 
damages  to  be  paid  tor  land  taken  for  railway  pui'poses,  may 
be  prohibited  by  this  writ  from  proceeding  with  the  enforce- 
ment of  such  damages  under  a  law  which  is  unconstitution- 
al.— Connecticut  River  Railway  Co.  v.  County  Commissioners^ 
127  Mass.  50. 

In  State  v.  Stackhouse^  supra,  the  court,  after  stating  the 
former  use  of  this  writ,  says:  "But  in  practice  it  has  subse- 
quently gone  beyond  this  limit,  and  it  has  not  only  been 
used  to  restrain  inferior  judicial  tribunals  within  the  orbit  of 
their  jurisdiction  as  to  the  subject  matter  conferred  upon 
them,  but  it  has  also  reached  to  their  collateral  proceedings 
when  contrary  to  the  common  law  or  some  statutory  pro- 
vision. Nor  has  it  been  confined  entirely  to  inferior  judicial 
tribunals,  as  seemed  at  first  to  be  intended ;  on  the  contrary 
it  has  been  extended  to  other  public  functionaries,  officials 
and  persons  charged  wnth  the  performance  of  a  duty  not 
wholly  judicial,  and  not  even  very  extensively  or  strongly 
marked  with  a  judicial  character. — State  v.  Commissioners  of 
Roads  J  1  Mills'  Const.  55;  State  ex,  reL  v.  Simons,  2  Spears 
761.'' 

From  the  foregoing  authorities  and  the  nature,  uses  and 
objects  of  the  remedy,  it  seems  to  me,  to  be  a  necessary  con- 
clusion, that  the  writ  of  prohibition  lies  from  a  superior 
court  not  only  to  inferior  judicial  tribunals  properly  and 
technically  denominated  such,  but  also  to  inferior  ministerial 
tribunals  possessing  incidentally  judicial  powers  or  tribunals 
such  as  are  known  in  the  law  as  quasi  judicial  tribunals  and 
even  in  extreme  cases  to  purely  ministerial  bodies  when  they 
usurp  judicial  functions.  When  these  latter  abuse  or  exceed 
their  legitimate  powers,  by  the  exercise  of  a  jurisdiction  that 
does  not  pertain  to  them,  they  may  be  restrained  by  prohi- 
bition. If  this  were  not  so  there  might  be  instances  of  the 
boldest  and  most  wanton  abuse  of  judicial  power  without  an 
adequate  remedy.  This  may  be  well  ill  ustrated  by  the  case  now 
before  us.     Assuming,  for  the  present,  that  the  county  corn- 
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missioners,  the  defendants  here,  are  not  a  judicial  body,  but 
purely  ministerial;  then,  it  necessarially  follows  that  they 
can  have  no  power  to  examine  witnesses  and  hear  evidence 
for  the  purj)08e  of  reviewing  the  action  of  the  precinct  com- 
missioners and  determining  whether  or  not  the  latter  has 
received  the  votes  of  persons  not  legally  entitled  to  vote. 
The  authorities  uniformly  agree  that  the  precinct  commis- 
sioners act  judicially  in  passing  upon  the  right  of  persons  to 
vote.  The  county  commissioners  then  as  a  mere  ministerial 
body  have  no  power  to  review  this  j  udicial  action,  because  to  do 
so  they  must  of  necessity  act  judicially,  as  no  ministerial 
officer  or  body,  acting  as  such  merely  can  review  or  set  aside 
the  conclusion  or  judgment  of  a  tribunal  acting  judicially  and 
within  its  jurisdiction.  If  then,  these  county  commissioners 
do,  as  alleged  and  admitted  in  this  case,  undertake  to  hear 
such  evidence  and  review  the  judgment  of  the  precinct 
commissioners  as  to  the  right  of  jxarticular  persons  to  vote, 
they  do  not  act  ministerially  but  judicially.  When  they  say 
they  are  a  ministerial  body,  they  admit  they  have  no  right  to 
do  what  they  persist  in  doing  and  what  it  is  sought  to  prohibit 
them  from  doing.  And  when  they  are,  in  fact,  acting 
judicially  they  seek  to  avoid  control  by  prohibition  by  merely 
asserting  what  is  denied  by  their  acts,  that  they  have  no 
judicial  power  and  are  not  acting  as  such.  The  law  regards 
the  fact  and  not  the  claim  of  contestants.  The  remedies 
afforded  by  it  cannot  be  defeated  by  a  mere  denial  of  the  right 
to  do  that  which  it  is  admitted  is  being  done.  If,  therefore, 
the  defendants  have  no  judicial  powers,  as  they  now  claim, 
then  they  admit  they  arc  doing  what  they  concede  they  have 
no  power  to  do.  Their  acts  are,  upon  their  own  showing,  a 
plain  and  willful  usurpation  of  a  power  which  does  not 
belong  to  them.  It  cannot  be  questioned  that  a  judicial 
body  may  be  restrained  by  prohibition  from  exceeding  the 
powers  conferred  upon  it,  or  from  manufacturing  a  jurisdic- 
tion which  does  not  belong  to  it.  Can  it  be  contended  then 
that  the  law  is  so  defective  or  absurd  that  it  cannot  by  the 
same  means  restrain  any  other  tribunal,  whatever  may  be  its 
legitimate  powers,  from  wholly  usurping  or  manufacturing  a 
jurisdiction  and  acting  thereunder  without  a  pretense  of 
right,  merely  because  it  has  no  rightful  judicial  powers  ?    I 
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am  satisfied  that  the  law  tolerates  no  such  absurdity.  In  my 
judgment,  therefore,  prohibition  does  lie  to  restrain  the  de- 
fendants here  from  acting  in  a  judicial  capacity  beyond  or  in 
excess  of  the  authority  conferred  upon  them. 

This  brings  us  to  the  merits  of  this  case,  and  that  is,  to 
determine  whether  or  not  the  county  commissioners  have 
exceeded  their  legitimate  powers  ?  From  what  has  been 
already  said  this  does  not  involve  the  question,  whether  or 
not  the  said  commissioners  legitimately  possess  any  judicial 
powers.  But  on  this  question,  looking  at  the  duties  pre- 
scribed by  the  statute,  there  can  be  but  little  doubt. 

The  statute  declares,  that  the  commissioners  '*  may  require 
the  attendance  of  the  precinct  commissioners  or  canvassers  or 
other  officers  or  persons  present  at  the  election,  to  answer 
questions  under  oath  respecting  the  same,  and  may  make 
such  other  orders  as  shall  seem  proper  ;to  procure  correct  re- 
turns and  ascertain  the  true  result  of  said  election  in  said 
county."     Acts  1882,  chapter  155,  section  21. 

Under  this  act  it  is  the  duty  of  the  county  commissioners 
to  determine,  ministerially,  the  result,  but  necessarily,  by 
the  exercise  of  discretion  and  judgment.  They  must  first 
determine  that  the  ballots,  poll-books  and  certificates  before 
them  are  genuine,  and  that  they  are  certified  in  form  and 
manner  substantially  according  to  the  requirements  of  the 
statute,  to  correct  and  put  or  have  them  put  in  form  it  they 
are  not  so,  and  that  they  are,  in  fact  and  in  law,  the  returns 
of  the  election.  This  involves  the  exercise  of  a  q^uasi  judicial 
power.  While  the  duties  and  powers  of  the  commissioners  are 
mainly  ministerial,  they  are  quasi  judicia],  so  far  as  it  is  their 
duty  to  determine,  whether  the  papers  laid  before  them  by  the 
clerk  and  i)urporting  to  be  returns,  are  in  fact  such  genu- 
ine, intelligible,  and  substantially  authenticated  returns  as  are 
required  by  law.  To  the  extent  here  indicated,  a  judgment  in 
the  nature  of  a  judicial  function  is  necessarily  execcised  ;  for, 
if  it  be  otherwise,  the  whole  law  is  inoperative  in  respect  to 
the  power  of  the  county  conmiissioners  to  do  any  act  what- 
ever. But  aside  from  these  limited  judicial  functions,  the 
commissioners  possess  no  discretionary  powers,  their  duties 
are  purely  ministerial.  On  this  subject  the  decisions  of  the 
courts  of  other  States  having  statutes  very  similar  to  ours 
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are  uniform  and  explicit.  Bloxfiam  v.  State- Canvassei^s^  18 
Fla.  55  ;  0' Ferret  v.  0)%,  2  Mo,  180 ;  Mai/s  v.  Freehand,  10 
Mo.  630 ;  Attorney  Gc7i£ral  v.  Barstoio,  4  Wis.  749 ;  State  v. 
Cami  10  Iowa  343  ;  People  v.  Vancfeye,  1  Mich.  362 ;  Kisler 
V.  Cameron,  39  Ind.  488. 

All  the  acts  which  the  commissioners  can  do  under  the 
statute,  must  be  based  upon  the  returns.  Their  final  actand 
determination  must  be  such  as  appears  from,  and  is  shown 
by,  the  returns  from  the  several  voting  places  of  the  county, 
to  be  correct.  They  have  no  general  power  to  issue  sub- 
poenas, to  summon  parties,  to  compel  the  attendance  of 
witnesses,  to  grant  a  trial  by  jury,  or  to  do  any  act,  but  de- 
termine and  declare  "  the  true  result  of  the  election  "  in  the 
manner  prescribed  by  the  statute.  They  are  authorized  to 
enter  no  judgment,  and  their  power  is  limited  by  the  express 
words  of  the  statute,  which  gives  them  being,  to  the  signing 
of  a  certificate  containing  the  whole  number  of  votes  received 
by  each  person  for  each  office,  and  therein  declaring  the  re- 
sult afler  "  having  carefully  and  impartially  exmnined  the 
returns  of  the  election."  This  certificate  thus  signed  is  not 
a  judicial  judgment,  and  the  determination  and  declaration 
which  they  make  is  not  a  judicial  declaration,  that  is,  a  de- 
termination of  a  right  after  notice,  according  to  the  general 
law  of  the  land  as  to  the  rights  of  parties,  but  it  is  a  declara- 
tion of  a  conclusion  limited  and  restricted  by  the  letter  of 
the  statute.     Drew  v.  State,  ^c,  26  Fla.  17,  44. 

The  twenty-second  section  of  the  statute,  which  immedi- 
ately succeeds  the  section  before  quoted,  expressly  directs 
and  enjoins  that  the  commissioners  "  shall  carefully  and  im- 
partially ascertain  the  result  of  the  election  *  *  *  taider 
the  regulations  prescribed  in  the  next  precedimj  section.'^  This 
confines  and  limits  them  to  the  mode  prescribed  and  the 
powers  given  them  in  the  preceding  section,  which  is  the  one 
we  have  been  considering.  By  that,  as  we  have  seen,  they 
have  no  authority  to  go  beyond  or  behind  the  returns. 

That  said  section  twenty-one  does  not  authorize  the  com- 
missioners to  go  behind  the  returns  and  hear  evidence  to 
reject  the  votes  of  persons  whose  votes  had  been  received  and 
returned  by  the  precinct  commissioners,  has  not  been  seri- 
ously, if  at  all,  questioned  by  the  defendants  in  error  here, 
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but  the  right  to  do  so,  it  is  earnestly  claimed,  is  conferred 
upon  the  commissioners  by  section  twenty-six  of  said  statute, 
which  is  as  follows  : 

"  26.  Though  illegal  votes  be  received,  or  legal  votes  re- 
jected at  any  place  of  voting,  the  returns  of  the  votes  taken 
at  such  place  shall  not  be  set  aside  for  that  cause,  but  it  may 
be  shown  by  proper  evidence  before  the  final  judges  of  election 
for  whom  such  illegal  votes,  or  any  of  them  were  cast,  or  for 
whom  such  legal  votes  which  were  rejected  would  have  been 
given,  and  so  far  only  as  is  so  shown  the  returns  shall  be 
corrected."     Acts  1882,  ch.  155,  p.  500. 

The  section  immediately  preceding  this  one  is  as  follows : 

"  25.  In  all  contested  cases  the  county  court  shall  be  the 
judge  of  the  election,  qualification,  and  return  of  its  own 
members,  and  of  all  county  and  district  officers."  And 
chapter  103  ot  the  same  acts  provides  for  proceedings  in  all 
cases  of  contested  elections  and  who  shall  be  the  judges  in 
such  contests. 

I  do  not  deem  it  necessary  to  trace  the  origin  and  history 
of  the  election  laws  of  Virginia  and  this  State,  as  was  done 
in  the  argument,  in  order  to  show  that  said  twenty-sixth  sec- 
tion has  reference  alone  to  tribunals  authorized  to  hear  and 
determine  contested  elections,  and  that  the  words,  "  final 
judges  of  elections,"  used  therein  mean  the  tribunals  fixed  by 
law  for  hearing  and  determining  contested  elections  and  not 
the  commissioners  of  the  county  court  sitting  in  special  ses- 
sion to  ascertain  the  result  of  an  election.  A  mere  cursory 
examination  of  the  statutes  will  be  sufficient,  it  seems  to  me, 
to  satisfy  any  unbiased  mind  that  the  powers  therein  con- 
ferred were  never  intended  to  be  exercised  by  a  mere  re- 
turning board  without  notice  to  parties  or  any  of  the  powers 
necessary  to  compel  the  attendance  of  witnesses,  a  body,  as 
we  have  seen,  that  has  no  judicial  powers  except  those  of  the 
most  limited  character,  scarcely  any  more  than  those  exer- 
cised by  almost  all  ministerial  bodies.  It  is  admitted,  and 
such  is  the  fact,  that  this  is  not  a  new  section  of  the  statute 
and  that  it  was  never  claimed,  as  it  formerly  stood,  to  apply 
or  refer  to  the  board  whose  place  is  now  occupied  by  the 
county  commissioners  acting  as  commissioners  of  election, 
but  that  it  applied  and  referred  to  those  boards  or  bodies  in- 
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vested  with  the  power  to  pass  upon  contested  elections.  The 
present  claim  is  founded  entirely  upon  the  position  this  sec- 
tion occupies  in  the  classification  and  division  of  the  statutes. 
Formerly  the  provisions  concerning  both  elections  and  con- 
tests were  in  the  same  chapter,  but  in  the  revision  of  1882, 
the  legislature  divided  these  subjects  into  two  chapters;  and 
simply  because  this  section  is  placed  in  the  chapter  on 
elections,  it  is  claimed  that  the  legislature  intended  to  change 
its  effect  and  transfer  the  powers  therein  conferred,  from  the 
final  judges  in  contested  elections  to  the  county  commis- 
sioners sitting  as  commissioners  of  election.  According  to 
this  contention  the  twenty-fifth  section  hereinbefore  given, 
is  without  effect  anywhere,  because  it  plainly  relates  not  to 
elections  but  contests.  But  however  this  may  be,  it  is  cer- 
tain that  this  alleged  intention  to  change  the  operation  of  the 
statute  arises,  if  it  does  arise,  merely  by  implication.  If  the 
legislature  had  intended  to  make  such  a  radical,  unnecessary 
and  dangerous  alteration  in  the  law  by  giving  such  a  tremen- 
dous and  tar-reaching  power,  a  power  plainly  judicial  in  its 
character,  to  a  board  of  commissioners,  whose  duties  have 
always  been  mainly  ministerial  and  possessed  of  none  of  the 
machinery  or  adjuncts  of  a  judicial  tribunal,  it  is  reasonable  to 
presume  that  it  would  not  have  lefTt  its  intention  to  mere  im- 
plication, but  would  have  put  it  in  strong  and  express  terms. 
Nor  will  the  courts  readily  make  such  an  implication  in  the 
face  of  dangers  so  apparent  and  destructive  of  the  elective 
franchise.  The  opportunities  for,  the  dangers  of,  and  the 
temptations  to,  a  lawless,  wilful  or  corrupt  determination  of  the 
result  of  an  election,  are  greatly  increiisedif  the  commissioners 
may  go  outside  of  the  returns  and  determine  according  to 
their  own  "  sweet  wills,"  and  u[H)n  such  testimony  as  they 
may  choose  to  admit,  the  rights  of  ad  verse  candidates  to  office. 
And  so  as  the  powers  of  the  commissioners  are  enlarged  and 
the  danger  from  their  exercise  is  increased,  is  all  redress  and 
right  of  revision  of  their  action  taken  away.  They  are  thus 
by  mere  implication  made  an  inferior  judicial  tribunal  with 
a  jurisdiction  of  the  most  perilous  import,  deciding  issues 
affecting  the  integi-ity  ot  the  elective  franchise  which  is  the 
foundation  of  republican  institutions  and  free  government 
itself;  and  yet  a  tribunal  which  keeps  no  record  of  its  pro- 
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ceedings  and  from  whose  judgments  there  lies  no  writ  of 
error  or  appeal.  A  parallel  for  such  a  tribunal  could  only 
be  found  in  the  universally  condemned  returning  boards  of 
1876  in  Louisiana,  Florida  and  South  Carolina. — Dreio  v. 
State,  ^.,  26  Fla.  17. 

Suppose  these  countj'  commissioners,  under  this  twenty- 
sixth  section,  reject  or  receive  enough  votes  to  alter  the  result 
of  the  election,  on  the  ground  that  such  votes  had  been 
illegally  received  or  rejected  by  the  precinct  commissioners, 
and  thus  force  tlie  party  whom  the  face  of  the  returns  shows 
to  have  been  elected  to  a  contest,  how  will  it  be  possible  for 
such  contestant  to  show  that  the  county  commissioners  im- 
properly rejected  or  received  such  votes?  They  are  not 
required,  even  if  they  are  permitted,  to  k«ep  a  record  of 
their  action  in  such  matter ;  nor  are  they  authorized  to  strike 
from  or  add  to  the  lists  of  voters  certified  to  them  from  the 
several  voting  places.  Thus  there  will  be  no  evidence  or 
means  of  showing  the  nanies  of  the  persons  whose  votes  they 
rejected  or  received,  unless  we  can  presume  they  themselves 
can  recollect  such  names  and  are  willing  to  furnish  them.  If 
the  commissioners  acted  honestly  they  may  give  the  correct 
information,  but  if  they  acted  corruptly,  as  we  know  such 
boards  have  done,  it  would  be  contrary  to  all  experience  to 
assume  or  expect  that  they  would  voluntarily  expose  their 
corruption.  Such  a  board  or  body,  by  illegally  rejecting 
votes  and  thereby  disfranchising  electors,  commits  a  most 
serious  offence,  an  offence  which  strikes  at  the  very  founda- 
tion of  our  system  of  government,  and  which  cannot  be  too 
severely  condemned.  He  who,  by  fraud  or  by  willful  disregard 
of  his  sworn  duty,  defeats  the  will  of  the  people  as  expressed 
by  their  votes,  commits  a  political  crime  next  to  treason  and 
nearly  akin  to  it,  and  it  would  be  hardly  a  less  crime  for  a 
legislature  by  an  express  enactment,  or  a  court  by  implication, 
to  offer  the  means  and  temptation  for  the  commission  oi 
such  a  crime.  MclMl  v.  The.  State  Canvassers,  36  Wis.  498. 
It  is  not  to  be  believed  that  a  body,  or  any  member  of  it,  guilty 
of  such  an  offence  would,  under  the  most  rigid  compulsion, 
much  less  willingly,  admit  it.  Yet  they  would  be  the  only 
resort  of  the  contestant  in  such  case  to  establish  his  right  to 
the  office  of  which  he  was  thus  wantonly  and  illegally  de[)rived. 
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If  the  contention  of  the  defendants  in  error  be  sustained, 
it  seems  to  me,  the  elective  franchise  in  this  State  would  be 
seriously  endangered  it  not  made  a  mere  farce.  Such  tremen- 
dous power,  unguarded  and  unrestrained,  in  the  hands  of  an 
irresponsible  body  whose  members  are  the  sole  custodians  of 
its  rulings  and  actions,  and  which,  if  not  wilfully  and  wantonly 
corrupt,  is  almost  always  composed  of  persons  unlearned  in 
the  law  and  unacquainted  with  the  rules  of  evidence  and 
often  made  the  dupes  of  designing  persons,  would  destroy  all 
confidence  in  the  result  of  elections  and  produce  unrest  in 
the  people,  and,  perhaps,  end  in  the  condemnation  of  our 
system  of  republican  government.  This  Court  most  unhesi- 
tatingly declines  to  evoke  the  grant  of  such  power  by  mere 
implication  or  ■  construction  of  statutes.  For  the  foregoing 
reasons  the  order  of  the  judge  of  the  circuit  court  is  re- 
versed with  costs  to  the  plaiiititts  in  error  against  the  defen- 
dants in  error  other  than  the  commissioners  of  the  county 
court,  the  rule  awarded  by  said  judge  is  made  absolute  and 
the  writ  of  prohibition  directed  to  issue  from  this  Court  to 
restrain  and  prohibit  the  commissioners  of  the  county  court 
from  transcending  their  legitimate  powers  by  going  behind 
the  returns  of  the  election  and  examining  witnesses  and  hear- 
ing evidence  as  to  the  legal  right  of  any  persons  to  vote, 
whose  votes  are  certified  as  having  been  received  by  the  pre- 
cinct commissioners  at  any  of  the  several  voting  places  in 
the  county,  or  from  receiving  any  votes  that  were  rejected 
by  said  precinct  commissioners;  and  that  the  defendants  re- 
cover their  cost«  incurred  in  the  prosecution  of  the  proceed- 
ings had  before  the  said  circuit  judge. 

Keversbd  and  prouibition  awarded. 


WHEELING. 

IIuTciiiNsoN  i\  City  of  Parkersburg. 

Submitted  June  23,  1884.— Decided  November  29,  1884. 

1.  If  the  owner  of  a  lot  near  a  town  builds  a  dwelling-house  on  hla 
lot  aud  improves  it  otherwise,  and  afterwards  the  limits  of  the 
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town  are  extended,  and  the  town  opens  a  new  street  or  extends 
the  old  one,  which  does  not  pass  through  this  lot  but  passes  along 
one  of  the  boundaries  of  the  lot,  and  in  grading  and  improving 
the  street  the  town  damages  permanently  this  lot  and  dwelling 
without  acquiring  a  right  to  do  so  from  the  owner  and  on  de- 
mand paying  him  a  just  compensation  therefor,  the  owner  of  the 
lot  by  virtue  of  section  9  of  our  bill  of  rights  has  a  right  to  recover 
of  the  town  in  an  action  on  the  esse  the  damages,  which  he  has 
thus  sustained     (p.  234.) 

2.  If  the  owner  of  such  lot  outside  of  the  limits  of  a  town  builds  a 

residence  upon  it  and  otherwise  improves  it,  and  the  lot  fronts  on 
the  Northwestern  turnpike,  and  subsequently  the  limits  of  the 
town  are  extended  so  as  to  include  this  lot,  and  the  State  cedes  to  the 
town  all  its  interest  in  the  Northwestern  turnpike  within  the  en- 
larged limits  of  the  town,  and  the  town  subsequently  improves 
the  Northwestern  turnpike  making  a  street  of  it  in  front  of  this 
lot,  and  in  so  doing  injures  it  permanently  without  acquiring  a 
right  to  do  so  from  its  owner  and  without  paying  him  on  demand 
a  Just  compensation  for  this  injury,  the  owner  of  the  lot  by  virtue 
of  the  9th  section  of  our  bill  of  rights  has  a  right  to  recover  of  the 
town  in  an  action  on  the  case  the  damages  he  has  thus  sustained, 
whether  in  improving  the  street  in  front  of  the  lot  the  town  has 
done  this  injury  by  simply  Ailing  up  the  whole  width  of  the  turn- 
pike to  the  height  of  the  eighteen  feet  of  graded  road,  which  the 
Northwestern  pike  under  its  charter  had  originally  graded  and 
made  a  road,  or  whether  it  increased  or  decreased  the  height  of  the 
grade  of  the  original  road-bed  of  the  Northwestern  turnpike, 
(p.  235-6.) 

3.  W.  H.  is  the  equitable  owner  of  such  a  lot,  and  the  legal  title  to 

only  a  moiety  of  it  la  in  him,  but  the  mere  legal  title  to  the  other 
moiety  is  in  his  wife  subject  to  his  life-esttite  therein,  and  II. 
brings  alone  such  action  on  the  case  against  such  town  not  Join- 
ing his  wife  as  co-plaintiff  in  such  action,  and  the  town  pleads  to 
the  declaration  not  guilty,  the  plaintiff  is  entitled  to  recover  the 
whole  amount  of  the  damage,  which  has  been  thus  done  by  the 
town  to  his  lot  and  dwelling,    (p.  241.) 

4.  A  court  ought  not  to  give  any  instruction  asked,  when  there  is  no 

evidence  in  the  case  tending  to  prove  the  facts,  on  which  the  in- 
struction is  based,    (p.  288.) 

5.  If  the  evidence  in  the  trial  of  a  case  before  a  Jury,  though  it  shows 

that  the  plaintiff  has  a  good  cause  of  action,  fails  to  prove  sub- 
stantially the  plaintiff's  case  as  stated  in  the  declaration,  and  the 
Jury  find  a  verdict  for  the  plaintiff,  the  court  on  the  motion  of  the 
defendant  should  set  aside  this  verdict  and  grant  a  new  trial, 
and  should  also  permit  the  plaintiff  to  amend  his  declaration  so 
as  to  correspond  with  his  proof  at  the  trial,    (p.  242.) 


Digitized  by 


Google 


228  Hutchinson   r.  Parkeksbur(}.  [Sup.  Ct. 

Statement  by  Green,  Judge  : 

George  W.  Hutchinson  in  the  year  1849  bought  ot  his 
father-in-law,  Wm.  A.  Teift,  a  two  and  a  half  acre  lot  lying 
near  the  town  of  Parkersburg  on  the  southwest  side  of  the 
Northwestern  turnpike ;  and  during  the  year  1849  he  built 
upon  it  a  residence,  which  is  still  standing.  Wm.  A.  TefR 
died  in  the  year  1850  intestate  leaving  as  his  heirs  the  wife 
of  Gorge  W.  Hutchinson  and  a  son  W.  A.  Teffi,  who  on 
April  28th,  1852,  made  a  conveyance  of  the  undivided  moi- 
ety of  this  lot  of  ground  to  G6o.  W.  Hutchinson.  The  deed 
recited  in  eflect  that  the  equitable  title  to  this  lot  of  ground 
was  in  George  W.  Hutchinson  by  reason  of  this  purchase 
from  Wm.  A.  Tefft  in  his  lifetime,  who  had  died  without 
making  a  deed  therefor  to  Hutchinson.  The  legal  title  to 
the  other  moiety  of  this  lot  of  land  remained  in  the  wife  of 
George  W.  Hutchinson,  while  the  equitable  title  to  it  in  fee 
waa  in  George  W.  Hutchinson.  The  whole  of  the  purchase- 
money  for  this  lot  having  been  paid  to  Wm.  A.  Teffl:  in  his 
lifetime  by  George  W.  Hutchinson,  who  has  been  in  the 
possession  ot  the  lot  since  the  time  of  his  purchase  residing 
in  the  house,  which  immediately  after  his  purchase  he  built 
upon  it.  He  has  since  sold  a  portion  of  the  lot  but  not  this 
portion,  on  which  he  built  his  dwelling-house.  The  lot,  on 
which  this  dwelling-house  was  built,  and  which  has  never 
been  sold  by  George  W.  Hutchinson,  fronts  158  feet  on  the 
Northwestern  turnpike  and  runs  back  140  feet  at  the  west 
end  and  150  at  the  east  end.  The  nominal  width  of  the 
Northwestern  turnpike  is  60  feet,  but  the  actual  width  of 
the  road  along  the  front  of  this  lot,  which  was  improved, 
worked  and  used  as  a  highway,  had  never  been,  and  was  not 
then  more  than  eighteen  feet ;  and  this  eighteen  feet  of 
road-bed  was  on  the  northerly  side  of  the  turnpike,  that  is, 
on  the  side  thereof  furthest  from  this  lot  of  the  plain- 
tiff. This  remained  the  condition  of  this  road  from  the  time 
it  was  first  laid  out  and  built  till  a  long  time  after  this  lot  of 
the  plaintiff  had  been  included  in  the  town  of  Parkersburg 
by  an  extension  of  the  town-limits,  and  in  fact  no  change 
was  made  in  this  road  or  turnpike  till  1870.  Up  to  that 
time  from  the  time  this  road  was  built,  years  before  the 
plaintifi  purchased  this  lot,  this  road-bed   eighteen  feet  wide 
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was  elevated  above  the  level  of  this  lotof  the  plaintifPs  along 
the  turnpike  at  the  west  end  about  four  feet,  and  for  the 
residue  of  the  distance  the  elevation  was  greater. 

In  front  of  the  plaintiff's  lot  this  turnpike  ran  along  a 
hill-side,  and  the  ground  sloped  gradually  from  the  edge  of 
the  road-bed  or  traveled  part  of  the  turnpike  to  the  line  of 
the  plaintiff's  lot.  At  the  west  end  of  the  plaintiff's  lot  was 
a  large  gate,  to  and  from  which  carts  and  wagons  could  be 
driven  from  or  to  the  road-bed  or  traveled  part  of  the  turn- 
pike obliquely  along  the  sloping  ground.  Along  the  front 
of  the  lot  close  to  the  lino  thereof  a  track  had  been  made  by 
wagons  running  over  it,  which  was  used  at  the  time  by  the 
public.  This  wagon-track  was  nearly  on  a  level  with  the 
plaintiffs  lot.  The  slope  between  the  wagon-track  and  the 
regular  road-bed  had  been  used  by  the  plaintiff  as  a  means 
of  ingress  and  egress  to  and  from  his  lot  from  1849  to  1876. 
A  loaded  wagon  could  be  driven  directly  down  from  the 
road-bed  to  the  gate  leading  into  the  plaintiff's  lot  by  locking 
the  wagon ;  but  if  a  loaded  wagon  was  driven  from  this  gate 
to  the  road-bed  it  had  to  be  driven  up  this  slope  obliquely. 
After  this  lot  of  the  plaintiff^'s  had  by  an  extension  of  the 
limits  ot  Parkersburg  been  included  in  the  town  for  many 
years,  in  the  summer  of  1876  the  town  of  Parkersburg 
caused  this  turnpike  in  front  of  the  plaintiff's  lot,  then  called 
Pike  street,  to  be  improved  by  widening  the  road-bed  or  im- 
proved part  of  the  street  along  the  entire  front  of  the  plain- 
tiff's lot  nearly  out  to  the  line  between  said  Pike  street  and 
the  plaintiff's  lot;  and  to  sustain  and  support  the  street  so 
widened  the  Town  of  Parkersburg  caused  a  stone  wall  to  be 
built  along  the  entire  front  of  this  lot,  it  being  about  one 
foot  from  the  plaintiflt's  line.  The  wall  was  about  four  and 
a  half  feet  high  on  the  east  end  of  the  plaintiff''s  line  and 
seven  feet  high  at  the  west  end,  and  it  effectually  cut  off*  all 
access  to  the  plaintiff's  lot  except  by  a  stairway  built  about 
the  centre  of  the  lot,  which  stairway  consisted  of  some  eight 
or  nine  steps  from  the  street  down  to  the  lot.  This  wall  was 
unsightly  and  was  so  built,  that  it  had  crumbled  in  places. 

Upon  this  state  of  facts  the  plaintiff^  George  W.  Hutchin- 
son, in  1879  brought  his  action  on  the  case  against  the  City 
of  Parkersburg  filing  his  declaration  at  August  rules,  1879. 
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This  declaration  was  demurred  to ;  and  the  demurer  being  sus- 
tained, the  court  gave  leave  to  the  plaintift  to  file  an  amend- 
ed declaration,  which  set  out  that  the  plaintiff  owned  said 
house  and  lot  on  the  south  side  of  Pike  street  in  the  city  of 
Parkersburg  and  adjoining  said  street,  and  that  said  city  was 
by  law  authorized  to  and  did  fix  and  establish  a  certain  grade 
for  said  Pike  street  along  in  front  of  and  adjoining  said  lot 
of  the  plaintiff,  and  afterwards  did  unlawfully,  wrongfully 
and  without  the  consent  of  the  plaintiff  and  without  any 
warrant  of  law  alter  and  change  the  grade  of  said  street  to 
a  much  higher  elevation  than  the  grade  so  established  as 
aforesaid,  and  caused  Pike  street  to  be  filled  up,  and  caused 
the  plaintiff's  lot  to  be  embanked  upon  so  as  to  cover  up  the 
fencing  of  this  lot;  and  the  said  lot  of  the  plaintiff  was  thus 
damaged  for  the  public  and  without  the  consent  or  approval 
of  the  plaintiff*  and  without  any  just  compensation  therefor 
being  made  him,  and  he  was  thereby  deprived  of  all  safe, 
commodious,  convenient  and  proper  egress  and  ingress  from 
and  to  the  said  lot  and  premises,  and  of  the  full,  free  and 
rightful  use  of  said  lot  fronting  on  Pike  street;  and  said 
embankment  obstructed  and  still  obstructs  and  injures  and 
damages  the  plaintiff,  whereby  he  had  sustained  damages  to 
the  amount  of  $2,000.00. 

To  this  amended  declaration  the  defendant  pleaded  not 
guilty,  and  the  plaintiff  joined  issue  thereon.  A  jury  was 
sworn  to  try  this  issue,  and  on  December  16,  1882,  they 
found  a  verdict  for  the  plaintiff  and  assessed  his  damages  at 
$700.00.  The  defendant  moved  for  a  new  trial,  which  the  court 
overruled,  and  the  court  on  December  15, 1882,  entered  up 
a  judgment  for  the  plaintiff  against  the  the  defendant  tor 
$700.00,  the  damages  assessed  by  the  jury,  and  his  costs. 
The  defendant  took  the  three  following  bills  of  exceptions: 

The  first  of  these  set  out  the  facts  proven  at  the  trial  as 
above  stated,  and  that  there  was  evidence  introduced  by  the 
plaintiff  tending  to  prove  that  the  grade  of  the  street  after 
the  improvement  was  made  was  higher  above  the  plaintiff's 
lot  than  the  traveled  part  of  the  street  was  before  said  im- 
provement was  made,  except  at  the  east  end  of  said  lot  where 
the  street  was  cnt  down.  There  was  evidence  introduced  by 
the  defendant  tending  to  show  that  in  making  said  improve- 
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nient8,  the  street  was  cut  down  to  a  lower  grade  in  front  of 
the  plaintiff's  lot  than  it  was  before,  except  for  a  distance  of 
about  twenty  feet  at  the  west  end  of  the  lot,  where  it  was 
filled  in  leveling  the  street.  And  evidence  was  introduced 
tending  to  show  that  the  street  in  front  of  said  lot  was  improved 
and  widened  by  the  defendant,  and  that  the  grade  of  the 
street  now  is  substantially  the  same  in  front  of  the  whole 
lot  as  before  existed  in  the  improved  and  traveled  part  of 
said  street,  the  grade  of  the  old  street  having  been  cut  down 
at  some  points  opposite  said  lot  and  filled  correspondingly  at 
other  points,  and  that  the  sloping  side  of  the  pike  next  to 
the  plaintiff's  lot  had  been  filled  with  rock  and  earth  so  as  to 
bring  it  up  to  the  level  of  the  old  road  bed  on  the  upper  side,  and 
thus  make  the  whole  or  nearly  the  whole  of  the  sixty  feet 
of  uniform  grade.  And  that  afler  the  jury  had  heard  all  the 
evidence  and  argument  of  counsel  the  defendant  by  his 
counsel  requested  the  court  to  instruct  the  jury  as  follows: 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff 
was  not  the  owner  of  the  entirety  of  the  property  in  his 
declaration  mentioned  at  the  time  of  the  alleged  change 
in  the  street  in  front  thereof,  but  that  an  undivided  half 
interest  therein  was  owned  by  his  wife,  and  if  the  jury  also 
believe  from  the  evidence  that  the  said  property  was  injured 
or  damaged  by  the  said  change  in  said  street,  then  the  plain- 
tifl  is  only  entitled  to  recover  in  this  action  an  aliquot  part  of 
such  damages  in  proportion  to  the  interest  in  said  property 
owned  by  him  at  the  time  of  the  alleged  damages  thereto." 

Which  said  instructions  the  court  refused  to  give  as  prayed 
for,  but  gave  the  said  instructions  with  the  addition  follow- 
ing, viz. : 

"But  if  the  jury  believe  from  the  evidence  that  the  plain- 
tiff was  in  actual  possession  of  the  whole  of  said  property, 
that  he  purchased  it  many  years  ago  from  William  Teffl  and 
paid  him  the  purchase  money,  and  was  put  in  possession  of 
said  property  by  him,  and  has  ever  since  continued  in  actual 
possession  thereof,  claiming  it  as  his  own,  then  his  long  con- 
tinued possession  under  his  claim  of  title  has  ripened  into 
title  which  would  enable  him  to  maintain  this  action,  and  he 
is  entitled  to  recover  the  entire  damages,  if  any,  done  to  said 
lot  by  the  change  made  in  said  street." 
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And  to  the  judgment  of  the  court  refusing  to  give  said  in- 
structions as  prayed  for,  and  giving  the  same  with  the  addi- 
tion aforesaid  by  the  court,  the  defendant,  by  its  counsel, 
excepted,  and  tendered  this  its  bill  of  exceptions  No.  1,  and 
prayed  that  the  same  might  be  signed,  scaled  and  made  part 
of  the  record  in  this  case,  which  is  accordingly  done. 

J.  M.  Jackson.     [Seal.] 

BILL  OP  EXCEPTIONS  NO.  2. 

Be  it  remembered  that  upon  the  trial  of  this  case  before 
the  court  and  jury,  and  after  the  evidence  mentioned  and 
set  out  in  the  first  bill  of  exceptions  in  this  case,  which  is 
hereby  referred  to  and  made  part  of  this  bill  of  exceptions, 
and  other  evidence  not  certified,  had  been  heard  by  the 
court  and  jury,  and  afler  the  jury  had  heard  the  argument 
of  counsel,  the  defendant,  by  its  counsel,  prayed  the  court  to 
instruct  the  jury  as  follows: 

"  The  jury  are  instructed  that  the  defendant  in  this  case 
had  the  right  to  improve  and  use  Pike  street,  mentioned  in 
plaintiff's  declaration,  formerly  called  the  Northwestern  turn- 
pike, to  the  entire  width  thereof  and  close  up  to  the  line  of 
the  plaintiff's  lot,  and  that  if  the  jury  believe  from  the  evi- 
dence that  in  making  the  repairs  and  improvements  in  said 
street,  as  mentioned  in  this  case,  the  grade  of  the  said  street, 
as  it  had  existed  before  the  plaintiff  purchased  said  property, 
was  not  materially  altered,  but  that  said  street  was  widened 
out  to  or  near  the  plaintiflt's  line  at  substantially  the  same 
grade  as  before  existed  in  the  improved  part  of  said  street, 
then  the  plaintiflFhas  no  cause  of  action,  and  the  jury  must 
find  for  the  defendant." 

And  the  court  refused  to  give  the  said  instructions  as 
prayed  fpr,  but  gave  it  with  the  addition  following,  viz. : 

"But  if  in  so  doing  the  defendant  changed  the  street  so  as 
to  interrupt  the  plaintifl  in  the  possession  and  enjoyment  of 
his  property,  or  to  obstruct  his  mode  of  ingress  and  egress  to 
and  from  said  property,  then  he  is  entitled  to  recover  such 
damages  as  you  may  find  from  the  evidence  that  he  has  sus- 
tained by  reason  thereof,  and  it  makes  no  diflference  whether 
the  grade  of  the  street  was  changed  or  not,  the  question  for 
the  jury  is, '  Did  what  the  defendant  performed  in  changing 
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and  improving  said  street  damage  the  property  of  the  plain- 
tiff ?  If  so,  he  is  entitled  to  recover.' " 

And  to  the  judgment  of  the  court  refusing  to  give  the  said 
instruction  as  prayed  for,  and  giving  the  same  with  said  ad- 
dition, the  defendant,  by  its  counsel,  excepted  and  tendered 
this  its  bill  of  exceptions  No.  2,  and  prayed  that  the  same 
might  be  signed,  sealed  and  made  a  part  of  the  record  in  this 
case,  which  is  accordingly  done. 

J.  M.  Jackson.     [Seal.] 

BILL  OP  EXCEPTIONS  NO.  3. 

Be  it  remembered  that  upon  the  trial  of  this  case  and  after 
the  jury  had  returned  their  verdict  in  the  words  and  figures 
following,  to-wit :  "  We,  the  jury,  find  for  the  plaintiff  and 
assess  his  damages  at  $700.00,"  the  defendant,  by  its  counsel, 
moved  the  court  to  set  aside  the  said  verdict  and  grant  it  a 
new  trial  upon  the  ground  that  the  verdict  is  contrary  to  the 
law  and  evidence,  and  also  upon  the  ground  that  the  court 
misdirected  the  jury  in  the  instructions  given  by  the  court, 
as  set  out  in  bills  of  exceptions  No.  1  and  No.  2  filed  in  this 
case ;  but  the  court  overruled  said  motion  to  set  aside  said 
verdict  and  grant  a  new  trial,  but  entered  judgment  on  said 
verdict ;  and  to  the  judgment  of  the  court  refusing  to  set 
aside  said  verdict  and  grant  a  new  trial  and  in  entering  judg- 
ment on  said  verdict,  the  defendant,  by  its  counsel,  excepted 
and  tendered  this  its  bill  of  exceptions  No.  3,  and  prayed 
that  the  same  might  be  signed,  sealed  and  made  part  of  the 
record  in  this  case,  which  is  accordingly  done. 

J.  M.  Jackson.     [Seal.] 

From  the  judgment  of  the  circuit  court  rendered  on  De- 
cember 29,  1882,  the  defendant  obtained  a  writ  of  error  and 
supersedeas. 

Cole  ^  Miller^  for  plaintiff*  in  error. 

J,  A.  Hutchinson^  for  defendant  in  error. 

Green,  Judge  : 

The  amended  declaration  in  this  cause  was  framed  evidently 
upon  the  law  as  laid  down  in  Johnson  v.  City  of  Parkerslmrg^ 
16  W.  Va.  402,  in  which  it  was  decided  that  ii  a  municipal 
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corporation  first  fixes  the  grade  of  a  street,  and  after  an  owner 
of  a  lot  adjoining  such  street  has  built  a  house  on  his  lot  in 
reference  to  the  grade  thus  fixed,  changes  the  grade  by  raising 
or  depressing  it  and  thus  permanently  damages  the  lot  and 
dwelling  without  acqiring  the  right  to  do  so,  and,  if  de- 
manded, without  paying  just  compensation  for  such  damages, 
this  is  a  violation  of  section  nine  ot  the  bill  of  rights,  which 
declares  that  private  property  shall  not  be  taken  or  damaged 
for  public  use  with  out  just  compensation  ;  and  that  to  recover 
damages  for  such  injury  the  lot-owner  has  a  right  to  bring 
an  action  on  the  case.  These  principles  laid  down  in  that 
case  were  approved  by  this  Court  in  the  cases  of  Spencer  v. 
Railroad  Company,  Campbell  v.  Railroad  Company,  Smith  v. 
Railroad  Company  and  Hale  v.  Railroad  Company,  23  W.  Va. 
406-456,  and  may  be  regarded  as  settled  law  in  this  State. 

In  the  case  of  Johnson  v.  City  of  Parkersburg,  16  W.  Va. 
402,  Johnson  the  plaintift,  built  a  residence  on  his  lot  adjoin- 
ing Pike  street  in  the  city  of  Parkersburg,  after  the  grade  of 
that  street  had  been  fixed  by  the  city  of  Parkersburg,  and 
after  the  building  of  his  residence  the  city  of  Parkersburg 
changed  the  grade  of  the  said  street,  whereby  the  residence 
of  the  plaintiff,  Johnson,  wa«  damaged.  This  Court  held 
that  he  was  entitled  to  recover  in  an  action  on  the  case  the 
damages  he  had  thus  suffered.  The  amended  declaration 
in  the  case  before  us,  on  which  the  issue  was  joined  and  tried 
by  the  jury,  alleges  that  the  city  of  Parkersburg  after  the 
fixing  of  the  grade  of  said  Pike  street  subsequently  altered 
it,  whereby  the  tenement  and  lot  of  the  plaintifli'was  injured, 
for  which  injury  damages  are  demanded.  But  the  case  proven 
differed  essentially  from  the  case  stated  in  this  amended  dec- 
laration, as  there  was  no  proof,  that  prior  to  the  building  of 
the  residence  of  the  plaintift*  the  city  of  Parkersburg  had 
fixed  the  grade  of  Pike  street,  on  which  the  plaintift'e  lot 
abutted. 

The  court  in  the  case  of  Johnson  v.  City  of  Parkersburg^  16 
W.  Va.  p.  426  says :  "  If  the  improvement  of  the  plaintift 
had  been  made  before  the  street  was  made  or  the  grade  fixed 
at  all,  what  his  rights  would  be  in  that  case  we  do  not  de- 
cide, as  the  question  does  not  arise  in  this  case."  And  we 
deem  it  improper  in  this  case  to  decide  what  the  plaintift  's 
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rightB  would  be  if  his  improvements  had  been  made  after  the 
street  was  made  but  before  the  grade  of  it  was  fixed  at  all ; 
for  such  question  does  not  arise  in  this  case  either  as  alleged 
in  the  amended  declaration  or  as  proven.  But  while  the 
case  as  stated  in  the  amended  declaration  was,  as  we  have 
said,  not  proven  on  the  trial  of  the  case,  yet  upon  the  trial 
the  case  proven  was,  that  improvement  had  been  made  by  the 
plaintifi  on  his  lot,  and  afterwards  the  street  was  made  by 
the  city  of  Parkersburg  not  touching  a  part  of  the  plaintiff's 
lot,  but  passing  by  it  and  adjoining  it,  and  in  the  grading 
of  this  street  thus  made  the  plaintifl'^s  improvements  and  lot 
were  injured.  For  an  injury  to  his  lot  and  improvements 
under  these  circumstances,  I  think,  the  plaintiff  in  an  action 
on  the  case  was  entitled  to  recover  damages,  which  he  had 
sustained. 

If,  for  instance,  the  plaintiiF  in  this  case  had  built  a  resi- 
dence on  a  lot  owned  by  him  not  on  the  Northwestern  turn- 
turnpike  but  outside  the  limits  of  the  city  of  Parkersburg  on 
no  public  road,  and  after  he  had  thus  improved  his  lot  the 
limits  of  the  city  had  been  extended  so  as  to  include  his  lot, 
and  a  street  had  been  opened  not  through  his  lot  but  abutting 
upon  it  and  running  with  a  line  oi  his  lot,  and  in  grading 
and  improving  this  street  thus  opened  the  earth  had  been  so 
raised  and  piled  up  as  to  permanently  injure  his  lot  and 
improvements,  could  there  be  a  question  but  that  he  would 
be  entitled  to  recover  in  an  action  on  the  case  against  the 
city  the  damages  thus  sustained  by  him  ?  Clearly  he  might 
so  recover  such  damages.  It  would  fall  directly  within  the 
words  of  the  ninth  section  of  our  bill  of  rights  (See  Acts 
1883,  p.  144).  It  would  be  a  case  of  "private  property  dam- 
aged for  public  use ;"  and  by  Johnson  v.  City  of  Parket^s- 
hitrffy  16  W.  Va.  204.  Then  damages  could  be  recovered  in 
an  action  on  the  case. 

Does  the  fact,  that  the  plaintiffs  lot  and  residence  instead 
of  being  outside  ot  the  city  of  Parkersburg  on  no  public 
road  was  outside  of  the  city  of  Parkerburg  on  the  North- 
western turnpike,  in  any  manner  alter  the  case?  It  seems 
to  me  it  does  not.  When  the  limits  of  Parkersburg  were 
extended  to  include  the  plaintiff's  residence  and  lot,  this  Pike 
street  was  for  the   first  time  made   a   street ;  and  if  in  im- 
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proving  and  grading  it,  whether  the  improving  was  done  by 
making  the  grade  of  the  whole  street  correspond  with  and 
be  on  a  level  with  the  bed  of  the  Northwestern  turnpike,  or 
whether  it  was  made  higher  or  lower  than  this  bed  of  the 
turnpike,  if  by  such  improvement  the  residence  and  lot  of 
the  plaintiff  was  permanently  damaged,  he  would  have  a 
right  to  recover  such  damages  of  the  city  of  Parkersburg. 
For  when  his  land  was  condemned  for  this  Northwestern 
turnpike,  the  damages  allowed  to  him  or  to  the  owner  of  it 
must  have  been  the  damage,  which  the  owner  of  the  lot 
would  sustain,  it  the  Northwrstern  turnpike  was  constructed 
in  the  manner  prescribed  by  its  charter.  Now  the  charter 
of  the  Northwestern  turnpike,  while  it  provide<l  the  land 
to  be  condemned  for  the  public  use  was  to  be  sixty  feet  wide, 
contained  the  express  and  additional  provision  that  "the 
width  of  said  road  may  be  varied,  so  that  it  shall  not  exceed 
eighteen  feet  nor  be  less  than  twelve  feet."  (See  chapter 
104,  section  4  of  Acts  of  Virginia  of  1830-1831,  p.  154, 
])a88ed  March  19,  1831.)  When  therefore  the  city  of  Par- 
kersburg had  its  limits  extended  so  as  to  include  this  lot  of 
the  i)laintiit's,  which  was,  I  presume,  done  by  chapter  94 
of  the  Acts  of  1863  of  State  of  West  Virginia,  p.  110,  pass- 
ed  November  5,  1863,  this  Northwestern  turnpike  in  front 
of  plaintiffs  lot  was  made  a  street  of  said  town  for  the  first 
time,  and  the  city  of  Parkersburg,  when  this  Pike  street 
was  thus  extended,  found  that  the  plaintiff  had  built  a  resi- 
dence on  his  lot  some  fourteen  years  before  that  time;  that, 
when  he  built  this  residence  and  improved  this  lot,  he  had  a 
right  to  assume,  that  the  Northwestern  turnpike  would  per- 
manently remain  as  it  then  was,  and  that  within  the  norai 
nal  limits  of  this  turnpike,  sixty  teet  wide,  only  eighteen 
feet  would  be  graveled  for  a  road,  as  the  charter  of  the  turn- 
pike company  prohibited  the  road  to  be  of  greater  width 
than  eighteen  feet. 

While  by  the  6th  section  of  chapter  94  of  the  Acts  oi 
1863,  p.  Ill,  the  interest  of  the  State  in  this  turnpike,  so  far 
as  it  was  within  the  city,  was  ceded  and  relinquished  to  the 
city  of  Parkersburg,  it  would  seem  clear  that  their  right  to 
improve  and  grade  this  turnpike  to  its  full  width  of  sixty 
feet  could  not  be  derived  from  this  cession  but  simply  from 
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its  being  made  a  street  of  the  city  of  Parkersburg.  But,  as 
we  have  seen,  while  in  thus  making  a  street  of  it  the  city  de- 
rived a  right  to  improve  it  a*  the  city  pleased,  yet  the  city  was 
bound  to  pay  to  the  owner  of  any  lot  adjoining  this  street 
thus  made  any  damage  to  the  residence  and  lot  of  such  own- 
er by  the  improving  or  grading  in  any  manner  ot  this  street 
in  front  of  a  lot  built  upon  before  this  street  was  opened  as 
a  street,  that  is  in  this  case,  before  the  extension  of  the 
limits  of  the  city  over  any  lot  lying  on  this  Northwestern 
turnpike. 

I  have  assumed  that  this  extension  of  the  city  over  this  lot 
was  made  by  the  act  passed  November  6,  1863,  (see  Acts 
of  1863,  p.  110.)  This  is  not  expressly  asserted  in  the  record 
ill  this  case.  But  an  examination  of  the  record  in  connec- 
ion  with  the  acts  of  the  assembly  with  reference  to  the  city  ot 
Parkersburg  seems  to  make  it  clear,  that  I  am  justified  in 
assuming  that  the  limits  of  the  city  of  Parkersburg  were 
extended  over  the  plaintiff's  lot  on  November  5,  1863. 
That  this  lot  was  not  in  the  city  of  Parkersburg  in  1849, 
when  the  plaintiff  purchased  this  lot  and  built  his  house 
upon  it,  was  expressly  proven;  that  it  was  not  in  the  exten- 
sion of  the  limits  of  the  city  of  Parkersburg  by  the  act  of 
March  17,  1851  of  State  of  Virginia  (see  Acts  of  1850- 
1861,  p.  181),  which  was  known  as  "Stephenson's  addition", 
is  clear  from  the  deed  for  this  lot  made  after  that  on  April 
28,  1852.  In  this  deed  the  lot  is  described  as  lying  "near  the 
town  of  Parkersburg."  It  was  not  included  in  the  city  of 
l^arkersburg  prior  to  March  17,  1860  ;  for  chapter  200  of 
Acts  of  1859-1860  "an  act  to  reduce  into  one  the  several  acts 
incorporating  the  town  of  Parkersburg"  shows,  that  up  to 
that  time  there  had  been  no  addition  to  the  original  limits  of 
I^arkersburg  since  its  incorporation  January  2,  1820,  ex- 
cept "Stephenson  addition"  made  by  the  act  of  March  17, 
1851.  The  first  addition  thereafter  made  was  made  Novem- 
ber 5,  1863  by  chapter  94  of  Acts  of  1863  (see  p.  110) ; 
and  this  on  its  face  shows,  that  it  included  in  this  new  exten- 
sion a  portion  of  the  turnpike  not  previously  in  the  city,  and 
it  ceded  and  relinquished  the  State's  interest  therein  to  the 
city.  So  far  as  the  acts  show,  this  is  the  last  extension  ot 
the  limits  of  the   city.     Of  course  however  it  is   unirapor- 
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tant  what  was  the  exact  tirtie  that  the  city-limits  were  ex- 
tended over  the  plaintiff's  lot,  the  only  important  fact  is,  that 
this  extension  took  place  subsequent  to  the  building  of  his 
residence  on  this  lot ;  and  this  does  distinctly  appear  from 
the  record. 

Did  the  court  below  then  err  in  refusing  to  give  the  in- 
struction asked  for  as  set  out  in  the  plaintiff^s  second  bill  of 
exceptions  in  the  form  in  which  the  plaintiff  asked  it,  and  in 
giving  it  as  modified  by  the  court  ?  The  instruction  asked 
for  by  the  plaintiff  assumes,  that  there  was  some  evidence, 
from  which  the  jury  might  possibly  believe  "  that  in  making 
the  repairs  and  improvements  in  said  street,  as  mentioned  in 
the  case,  the  grade  of  said  street,  as  it  had  existed  before  the 
plaintiff  purchased  said  property,  was  not  materially  altered, 
but  said  street  was  widened  out  to  or  near  the  plaintiff's  line 
at  substantially  the  same  grade  as  before  existed  in  the  im- 
proved part  of  said  street."  Now  the  evidence  shows  beyond 
question  or  controversy,  "that  no  grade  of  said  street  existed 
in  front  of  the  plaintiff^'s  lot,  before  he  purchased  this  prop- 
erty." He  made  his  purchase  in  1849 ;  and  it  is  not  pre- 
tended, that  before  that  time  any  street  existed  in  front  of  his 
lot.  The  street  in  front  of  his  lot  was  not  made  for  a  long 
time  afterwards,  probably  some  fourteen  years.  The  North- 
western turnpike  did  exist  and  was  graded  before  the  plain- 
tiff purchased  this  lot ;  but  it  was  not  then  nor  was  it  for 
years  afterwards  a  street  of  the  city  of  Parkersburg,  for  it 
was  then  entirely  out  of  the  limits  of  that  city.  The  instruc- 
tion for  this  reason  instead  of  being  given  with  a  modifica- 
tion should  have  been  entirely  rejected  by  the  court. 

If  the  case  declared  upon  in  the  amended  declaration  had 
been  the  case,  which  was  proven  before  the  jury,  the  court 
might  have  given  the  following  instruction,  which  is  substan- 
tially like  the  modification  of  the  plaintiff's  instruction  given 
by  the  Court,  that  is : 

"  If  the  jury  believe  trom  the  evidence,  that  the  plaintiff 
purchased  the  lot  in  the  declaration  mentioned  and  built  hie 
residence  thereon,  and  that  the  lot  abutted  on  the  North- 
western turnpike,  and,  when  so  purchased  and  built  upon,  it 
was  out  of  the  limits  of  Parkersburg,  but  that  the  limits  of 
Parkersburg  were  subseciuently  extended   so  as  to  include 
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this  lot,  and  that  the  deiendant'  in  improving  Pike  street, 
formerly  the  Northwestern  turnpike,  to  the  entire  width 
thereof  and  close  up  to  the  line  of  the  plaintift's  lot  inflicted 
damage  on  the  plaintiff,  then  it  is  immaterial  whether  the 
grade  ol  the  Northwestern  turnpike  on  that  portion  of  it, 
which  was  graded  at  the  time  of  the  plaintift's  purchase  of 
this  lot,  was  materially  altered  or  not,  or  whether  it  was 
widened  out  to  or  near  the  plaintift's  line  at  substantially  the 
same  grade,  as  existed  on  the  graded  portion  of  the  North- 
western turnpike,  as  it  had  before  existed,  or  whether  this 
grade  in  this  widening  was  changed,  provided  the  change 
made  in  improving  this  street  by  the  defendant  was  such  as 
to  interrupt  the  plaintift  in  the  possession  and  enjoyment  of 
his  property.  For  if  this  was  the  case,  or  the  plaintift  was 
obstructed  in  his  mode  of  ingress  and  egress  to  and  from  his 
property,  he  is  entitled  to  recover  such  damages,  as  you  may 
find  from  the  evidence  he  has  sustained  by  reason  thereof, 
and  it  makes  no  difterence  whether  the  old  grade  of  the 
Northwestern  turnpike  was  changed  or  not,  the  question  for 
the  jury  is, '  Did  what  the  defendant  performed  in  improving 
this  street  damage  the  property  of  the  plaintift?'  If  so,  he  is 
entitled  to  recover." 

But  under  the  issue  made  up  in  this  case  of  not  guilty  on 
the  amended  declaration  no  such  instruction  could  properly 
be  given ;  as  in  the  amended  declaration  there  were  no  alle- 
gations of  fact  corresponding  to  those  which  would  have  made 
such  an  instruction  relevant,  though  in  the  proof  before  the 
jury  there  were  such  facts.  The  court  ought  to  have  awarded 
a  new  trial,  because  the  case  proven,  while  it  was  a  good  one, 
was  materially  different  from  the  case  stated  in  the  amended 
declaration.  The  cause  of  action  stated  in  the  amended  dec- 
laration was  not  sustained  by  any  proof  in  this  important 
particular,  that  the  defendant  first  fixed  the  grade  of  Pike 
street  in  front  of  plaintift's  lot  and  afterwards  changed  it  to 
the  damage  of  the  plaintift. 

It  only  remains  to  consider  the  instructions  referred  to  in 
the  first  bill  of  exceptions.  It  may  be  regarded  as  settled 
law,  that  where  there  are  several  joint  owners  of  personal 
property,  any  one  of  them  may  sue  for  a  tort  or  injury  to  such 
personal  property,  and  he  can  only  be  defeated  in  such  action 
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by  a  plea  in  abatement  {Addison  v.  Coerend^  6  Term  R.  766). 
If  in  such  action  the  defendant  pleads  not  guilty  instead  of 
pleading  in  abatement,  the  plaintiff  may  recover  but  only 
for  the  injury  to  his  undivided  part  and  not  the  whole  amount 
of  damages  done  to  the  personal  property  owned  by  the 
plaintiff*  and  others  jointly.  {Stancliffv.  Hardwick^  2  C.  M. 
&  R.  9).  Of  course  these  rules  can  have  no  application  to 
a  husband  and  wife,  as  they  cannot  have  a  joint  ownership 
of  personal  property.  For  at  common  law  marriage  was  an 
absolute  gift  to  the  husband  of  all  the  wife's  personal  prop- 
erty in  possession.  {Taylor  v.  Yarbrough  and  wife^  13  Qrat. 
190).  As  a  necessary  consequence,  if  the  wife's  personal 
property  at  the  time  of  her  marriage  is  unlawfully  taken,  the 
husband  alone  can  bring  an  action  for  its  recovery.  {Sdberl 
v.  McHenry^  6  Watts  301).  So  it  must  follow,  that  if  land  be 
devised  to  a  husband  and  wife  for  a  term  of  years,  and  the 
husband  sub-let  it  for  a  shorter  term,  an  action  on  the  case 
can  be  brought  for  an  injury  to  the  reversionary  interest,  and 
the  non-joinder  of  the  wife  will  be  no  valid  objection.  (  Wal- 
ler V.  Harrison^  5  M.  &  W.  142).  And  even  if  the  fee  simple 
land  of  the  wife  be  held  by  the  husband  in  right  of  his  wife, 
and  permanent  damages  be  done  to  the  land,  as  by  the  cut- 
ting down  of  timber  on  it,  suit  may  be  brought  by  the  bus- 
band  and  wife  for  the  damages  inflicted,  or,  if  he  choose, 
the  husband  may  bring  such  suit  alone.  {Clapp  v.  Stoiiffhion^ 
10  Pick.  463-469;  Allen  v.  Kingsbury,  16  Pick.  236,  240; 
Cashing  v.  AdamSy  18  Pick.  110).  But  even  in  cases,  w^here 
two  should  join,  and  only  one  brings  a  suit  for  a  tort,  such 
misjoinder  can  only  be  pleaded  in  abatement.  {Motley  and 
oth/rs  V.  French,  2  Cash.  131;  White  v.  Webb,  16  Conn. 
302;  Shaw  v.  Butcher,  14  Wend.  224).  And  this  general  rule 
applies  to  suits  for  torts  to  real  as  well  as  personal  property. 
{Bradick  v.  Schenck,  8  Johns.  151). 

It  is  true  this  rule,  that  the  non-joinder  of  a  co-plaintiflT  in 
any  action  for  a  tort  can  be  taken  advantage  of  only  by  plea 
i!i  abatement,  would  not  apply,  where  the  the  husband  brings 
an  action  of  tort  for  injury  to  any  property  real  or  personal, 
when  he  had  no  legal  interest  in  his  own  right  in  the  prop- 
erty affected.  But  this  exception  could  have  no  application, 
where  the  husband  owned  a  moiety  of  the  land  the  subject 
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of  the  tort  in  his  own  ri^ht  independently  of  his  wife,  and 
the  other  moiety  in  right  of  his  wife ;  as  is  the  case  in  the 
matter  under  consideration.  Had  the  hushand  had  no  in- 
terest in  the  land  the  subject  ot  the  tort  except  the  interest, 
which  he  held  in  the  land  ot  the  wife  as  husband,  she  beiiis: 
the  fee-simple  owner,  and  it  was  proper  for  the  husband  and 
wife  to  unite  in  the  action,  then  in  such  a  case  the  failure  to 
join  the  wnfe  as  co-plaintift  could  be  taken  advantage  ot  under 
the  plea  of  not  guilty ;  but  where  the  husband  owned  a  moiety 
of  the  land  in  his  own  right  and  had  a  life-estate  in  the  other 
moiety  of  the  land  in  right  of  his  wife,  and  it  was  for  any 
reason  in  the  particular  action  brought  necessary  or  proper 
to  join  the  husband  and  wife  as  co-plaintifls,  then  advantage 
could  not  be  taken  of  this  non-joinder  under  the  plea  of  not 
guilty  but  only  under  a  plea  in  abatement. 

My  conclusions  from  these  authorities  are,  that  George  W. 
Hutchinson,  the  husband,  could  properly  bring  such  an  ac- 
tion as  this  above  without  joining  his  wife  as  co-plaintiff  and 
could  recover  all  the  damages  done  to  the  lot,  just  as  he  could 
have  brought  an  action  alone  for  cutting  dov^-n  timber,  trees 
or  doing  other  permanent  injury  to  his  lot,  and  in  such  action 
recover  the  whole  of  the  damages  done ;  and  even  if  it  could 
be  necessary  in  such  an  action  as  this  to  join  his  wife,  as  he 
was  the  legal  owner  in  his  own  right  ot  a  moiety  of  this 
lot,  no  advantage  could  be  taken  of  the  non-joinder  of  his 
wife  as  a  co-plaintiff  except  by  a  plea  in  abatement.  The 
fact,  that  George  W.  Hutchinson  was  the  equitable  owner  in 
fee  of  this  lot  of  land  and  held  the  legal  title  to  the  whole  of 
this  lot  for  his  life,  would  seem  to  make  it  still  more  clear, 
that  he  had  a  right  to  bring  this  suit  in  his  owni  name  and  to 
recover  the  whole  amount  of  the  damages  done  to  this  lot  by 
the  defendant.  The  court  ought  for  these  reasons  to  have  re- 
jected entirely  the  instruction  asked  for  by  the  defendants  men- 
tioned in  the  first  bill  of  exceptions,  and  not  have  given  it  after 
modification. 

The  modification  too  was  improper,  because  it  bases  the 
right  of  the  plaintiff  to  recover  the  entire  damages  on  the 
contingency,  that  the  plaintiff  had  actual  possession  of  the 
whole  of  the  lot  that  he  had  purchased  and  paid  for  and  that 
he  had  claimed  it  as  his  own  for  so  long  a  time,  that  it  had 
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ripened  into  a  good  title.  The  real  law  ot  the  case  is  that  he 
was  entitled  to  bring  this  suit  and  recover  the  entire 
damages  done  to  this  lot  by  the  defendant  absolutely  and 
subject  to  no  aueh  contingency.  But  because  of  the  failure 
of  the  plaintiff  in  his  declaration  to  state  his  case,  as  it  wa.s 
proven  by  the  evidence,  the  circuit  court  on  the  defendant's 
motion  should  have  granted  a  new  trial  and  ought  not  to 
have  entered  up  the  judgment  for  the  plaintiff  against  the 
defendant  on  the  verdict  of  the  jury. 

For  this  reason  this  judgment  of  the  circuit  court  must  be 
reversed  and  annulled  and  the  plaintiff  in  error  must  recover 
of  the  defendant  in  error  his  costs  in  this  Court  expended; 
the  verdict  of  the  jury  must  be  set  aside,  and  a  new  trial 
awarded,  the  costs  ot  the  former  trial  to  abide  the  result  of 
the  suit ;  and  this  case  must  be  remanded  to  the  circuit  court 
of  Wood  county  with  instructions  to  permit  the  plaintiff  to 
amend  his  declaration  in  such  reasonable  time  iis  the  circuit 
court  may  fix,  if  the  plaintiff  desires  so  to  do ;  and  said  circuit 
court  will  then  proceed  with  the  case  according  to  the  prin- 
ciples laid  down  in  this  opinion  and  further  according  to  the 
rules  governing  courts  of  law. 

Reversed.     Remanded. 


WHEELING. 


Kanawha  V^alley  Bank  ?;.  Wilson  et  als. 
Submitted  Jauuary  14,  1884.— Decided  December  6,  1884. 
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I  25  24sl  1.  If,  without  any  fraudulent  intent,  a  man  not  indebted  at  the  time 

'  ^  ^'  make  a  voluntary  settlement  of  real  estate  upon  his  wife,  and 

il  4II  he  afterwards  becomes  insolvent,  such  voluntary  settlement  will 

44  ^^4'  ^^^  ^^^  ^^^^  cause  alone  be  set  aside  in  favor  of  subsequent  credi- 

45  310}  tors  of  the  husband,     (p.  255.) 
I    25  24St\ 

jj  £2  eo6|  2.  If  a  man  incur  debts  for  moneys  advanced  or  loaned  to  him,  which 

I  26  2iif  witb  large  amounts  of  other  moneys  of  his  own  are  voluntarily 

I  6*  467i  and  without  consideration  deemed  valuable  in  law  used  and  in- 
vested by  him  in  making  valuable  improvements  upon  the  real 
estatt*  so  settled  upon  his  wife,  and  in  consequence  thereof  he 
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hecorneA  insolvent,  and  the  inotieys  so  advanced  or  loaned  to  him 
remain  unpaid,  such  ci'ed iters  may  charge  the  said  moneys  upon 
the  said  real  estate  in  the  possession  of  his  wife.     (p.  254.) 

2.  If,  to  secure  such  moneys  so  borrowed  and  invested  by  him  in 
making  valuable  improvements  on  the  real  estate  so  settled  uiK>n 
his  wife,  the  husband  executes  a  deed  of  trust  upon  his  otlicr 
lands  and  then  becomes  insolvent,  and  such  debt  remains  unimid, 
the  creditor  so  lending  such  money  is  not  confined  to  thesecurity 
afforded  by  said  deed  of  trust,  but  he  may  in  such  case  charge 
his  debt  upon  the  real  estate  of  the  wife  in  which  his  money  has 
been  i n vested .     (p.  257-8. ) 

4.  If  a  man  largely  indebted  at  the  time  voluntarily  and  without  con- 

sideration deemed  valuable  in  law  incumbers  all  his  lands  and 
invests  the  proceeds  of  the  incumbrance-debtin  making  valuable 
improvements  upon  his  wife's  separate  real  estate  and  then  be- 
comes insolvent,  and  the  incumbrance  remains  unsatisfied,  such 
incumbrance-debt  will  in  a  court  of  e^juity  be  regarded  as  a  gift 
to  the  wife  and  fraudulent  as  to  his  creditors,  whosedebts  existed 
at  the  time  the  incumbrance  was  created,  and  the  said  real  estate 
of  the  wife  in  her  possession,  tis  well  as  the  land  incumbered,  will 
beheld  liable  for  the  payment  of  the  debts  of  her  husband  which 
existed  at  the  time  the  incumbrance  was  created,     (p.  257.) 

5.  If  a  deed  be  set  aside  as  fraudulent  and  void  as  to  creditors  of  the 

grantor,  because  the  same  was  made  with  intent  to  hinder,  delay 
and  defraud  such  creditors,  and  a  part  of  the  consideration  of  such 
deed  was  the  satisfaction  of  a  bonaftde  debt  due  from  the  grantor 
to  the  grantee,  such  fraudulent  grantee  is  not  entitled  to  charge 
the  lands  thereby  attempts  to  be  conveyed  with  the  amount  of 
such  bona  fide  debt.     (p.  260.) 

6.  If  the  court  by  ito  decree  lias  cancelled  and  set  aside  such  fraudu- 

lent deed  and  charged  the  lands  thereby  attt^mpted  to  be  con- 
veyed with  the  amount  of  such  debt  due  to  such  fraudulent 
grantee,  such  decree  is  erroneous  and  will  for  that  cause  be  re- 
versed,    (p.  262.) 

7.  A  decree  in  a  suit  brought  by  a  judgment-creditor  should  upon  its 

face  show  the  an)ount  and  priority  of  every  debt  against  the  land 
of  the  judgment-debtor,  the  person  to  whom  the  same  is  payable, 
and  the  fund  out  of  which  it  is  entitled  to  be  paid  ;  and  therefore 
a  decree  in  such  a  cause,  that  the  judgment-debtor  (naming  him) 
"  do  pay  t^)  the  complainant  and  other  judgment  and  trust  cred- 
itors of  the  said  debtor  the  several  sums  ascertained  to  be  due  to 
them  respectively  by  the  report  of  the  commissioner  contained 
on  pages  33  and  34  of  his  report,"  is  erroneous,     (p.  266.) 

8.  If  in  a  suit  brought  l)y  a  judgment  creditor  against  the  judgment 

debtor  to  sell  his  lands  to  satisfy  the  liens  thereon  one  of  his  c  red- 
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itors  has  a  lien  on  two  parcels  of  land,  to  only  one  of  which  the 
other  lien-creditors  can  resort  for  the  payment  of  their  debt,  a 
court  of  equity  will  require  such  creditor  having  two  securities  to 
exhaust  the  one  to  which  he  only  can  resort  for  the  payment  of 
his  debt,  before  he  is  entitled  to  charge  the  other  land  of  thedebtor^ 
to  which  alone  the  other  lien-creditors  can  resort,     (p.  258.) 

9.  If  there  is  in  a  commissioner's  report  an  error  apparent  upon  the 

face  thereof,  which  could  not  be  affected  by  extraneous  evidence, 
the  party  prejudiced  thereby  may  take  advantage  of  such  error  in 
the  appellate  court,  although  he  may  not  have  excepted  to  the 
report  for  such  error  in  the  court  below,     (p.  264.) 

10.  If  a  commit?8ioner  inadvertently  omits  from  his  report  a  debt 
properly  proved  before  him,  and  he  discovers  the  omission  after 
he  has  returned  his  report,  and  without  special  authority  to  do  so 
he  makes  a  supplemental  report  showing  the  existence  and  the 
proof  of  such  debt,  which  is  excepted  to  for  that  cause,  the  court 
should  recommit  the  report  to  the  commissioner,  that  such  debt 
may  be  properly  reported.    (.  259.) 

Statement  by  Woods,  Judge  : 

111  October,  1875,  the  Kanawha  Valley  Bank,  on  its  own 
behalf  and  on  behalf  of  all  other  judgment  creditors  of 
Alexander  H.  Wilson  who  would  come  in  and  contribute  to 
the  costs  of  the  suit,  filed  its  bill  in  the  circuit  court  of  Ka- 
nawha county,  against  said  Alexander  H.  Wilson  and  his 
wife  Mary  E.Wilson,  Joseph  B.  Chilton  and  his  wife  Martha 
E.  Chilton,  William  E.  Gillison  trustee  and  William  C. 
Blaine,  andP.W.  Simpson,  J.  Brisben  Walker,  Alex.  Kelly 
and  Enos  Arnold  sureties  of  said  A.  H.  Wilson,  and  against 
a  large  number  of  judgment  creditors  of  said  Wilson,  alleg- 
ing that  at  the  November  term,  1874,  of  the  said  circuit 
court  it  recovered  against  said  A.  H.  Wilson  and  Wm.  E. 
Chilton,  a  judgment  for  J281.61  with  interest  from  19th  of 
November,  1874,  and  If  17.65  costs,  which  was  docketed  in 
the  judgment  lien  docket  of  said  county  on  the  30th  of  Jan 
uary,1875;  that  at  the  spring  term,  1875,  ot  said  circuit  court, 
it  recovered  against  said  A.  H.  Wilson,  Levi  J.  Woodyard 
and  John  W.  Gentry  a  judgment  of  $364.86  with  interest 
and  costs ;  that  at  the  same  term  of  the  said  circuit  court,  it 
recovered  against  said  A.  H.  Wilson,  David  Eagan  and  J.  J. 
Thaxton  a  judgment  tor  $701.24  with  interest  and  costs;  and 
that  at  the  May  term  1875,  in    the   said   court  it    recovered 
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against  said  Wilson  for  $1,868.82  with  interest  from  the  10th 
of  June  1876,  and  $33.66  costs ;  that  all  of  said  judgments 
are  unpaid  and  constitute  liens  upon  all  the  lands  to  which 
said  Wilson  had  title  legal  or  equitable;  that  its  said  judg- 
ments are  liens  upon  a  tract  of  land  entered  upon  the  asses- 
sor's books  of  that  county  as  containing  405J  acres  situated 
i!i  said  county ;  that  on  the  22d  of  February,  1875,  Wilson 
conveyed  to  the  defendant  Martha  E.  Chilton,  wlio  was  his 
sister — for  the  nominal  consideration  of  $5000 — a  valuable 
tract  of  land  in  that  county,  consisting  of  66J  acres  of  bot- 
tom and  230  acres  ot  upland;  that  this  conveyance  was 
made  to  his  said  sister  without  any  consideration  deemed 
valuable  in  law,  and  the  consideration  of  $5,000.00 — a 
valuable  tract  of  land  in  that  county,  consisting  of  66^  acres 
of  bottom  and  230  acres  of  upland ;  that  this  convey- 
ance was  made  to  his  said  sister  without  any  con- 
consideration  deemed  valuable  in  law,  and  that  the 
consideration  of  $5,000.00,  mentioned  in  the  deed  to 
her  was  never  at  any  time  paid;  that  she  never  owned 
any  property,  out  of  which  she  could  have  paid  that  sum, 
and  that  her  husband  Joseph  B.  Chilton  was  then  a  recently 
discharged  bankrupt;  that  at  the  time  this  deed  was  made, 
p>laintifl's  action  which  resulted  in  its  said  judgment  of 
$1,868.82,  and  actions  of  other  creditors,  which  resulted  in 
judgments,  at  the  May  term,  1875  of  that  court,  against  said 
Wilson  for  more  than  $10,000.00 — were  then  pending  all  of 
which  are  still  unpaid,  and  the  bill  avers  that  this  deed  to 
Martha  E.  Chilton  was  made  to  prevent  the  lien  of  the  judg- 
ments rendered  against  Wilson  at  the  spring  term,  1875  of 
said  court  from  attaching  to  the  lands  conveyed  to  her — and 
that  the  said  deed  being  merely  a  voluntary  conveyance  witlv- 
out  valuable  consideration  is  fraudulent  in  law  and  void  by 
express  statute,  and  that  the  same  was  therefore  made  to 
hinder,  delay  and  defraud  the  creditors  ot  A.  W.  Wilson 
and  especially  the  plaintiff,  and  that  the  same  is  null  and 
void;  that  on  August  1,  1870,  said  Wilson  by  deed  of 
that  date,  conveyedjsaid  tract  ot  405 J  acres  of  land  describing 
it  as  containing  529^  acres,  and  the  same  conveyed  to  him  by 
John  Slack,  Sr.,  recorder  of  said  county,  by  deed  duly  re- 
corded in  hiw  office,  to  the  defendant  Wm.  E.  (jrillison  in  trust 
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to  secure  to  said  Blaine  $1,500.00 ;  that  on  August  27,  1869, 
one  Hansford  conveyed  to  the  said  Gillison  in  trust  for  the 
sole  and  se{)arate  use  of  said  Mary  E.  AVilson  the  wife  of  de- 
fendant A.  XL  Wilson,  a  certain  lot  in  the  town  of  Charles- 
ton, W.  Va.,  containing  one-halt  an  acre,  upon  which  de- 
fendant A.  H.  Wilson  has  recently  erected  a  large  and  com- 
modious brick  dwelling-house;  that  at  the  time  he  so  built 
tlie  same,  he  was  largely  indebted  to  the  plaintiff,  and  that 
in  building  said  house,  said  A.  H.  Wilson  made  a  voluntary 
assignment  to  his  wife  of  means  and  money  which  ought  to 
have  been  applied  to  the  payment  of  the  debt  due  from  him 
to  the  plaintiff,  who  claims  he  has  an  equitable  lieii  on  said 
dwelling-house  and  lot  for  so  mucli  money  as  said  Wilson 
expended  in  the  building  of  said  house,  while  he  was  indebted 
to  the  plaintiff.  The  bill  alleges  the  recovery  of  judgments 
for  large  amounts  against  said  Wilson,  by  other  of  the  de- 
fendants, and  prays  tlmt  the  said  deed  from  A.  II.  Wilson  to 
Martha  E.  Chilton  be  declared  fraudulent  and  void  as  to  the 
plaintiff;  that  the  lien  of  the  plaintitTs  several  judgments 
against  said  A.  H.  Wilson  be  enforced  against  all  his  lands, 
whether  his  title  thereto  be  legal  or  equitable,  including  said 
lands  conveyed  as  aforesaid  to  Martha  E.  Chilton  ;  that  the 
equitable  lien  of  the  creditors  ot  Wilson  upon  the  said  lot  of 
land  in  Charleston  conveyed  to  his  wife,  and  particularly  the 
lien  of  the  plaintiff  thereon  may  be  enforced,  and  for  general 
relief. 

To  this  bill  the  defendants  A.  H.  Wilson,  Mary  E.  Wilson, 
Wm.  C.  Blaine,  filed  their  separate  answers,  and  Joseph  B. 
Chilton  and  his  wife  Martha  E.  Cliilton,  their  joint  answer 
— to  all  of  which  the  plaintiff  replied  generally. 

The  answer  of  Blaine  relies  ui)on  the  deed  ot  trust  exe- 
cuted to  the  trustee  Gillison,  conveying  to  him  529 J  acres  of 
land,  to  secure  the  debt  of  $1,500.00,  therein  mentioned, 
which  was  money  lent  by  him  to  said  A.  II.  Wilson,  and  avers 
that  no  part  thereof  has  been  paid,  and  that  said  529J  acres  con- 
veyed to  his  trustee  Gillison,  is  the  same  tract  referred  to  in 
the  bill  as  containing  405^  acres,  and  that  his  trust  lien  is 
the  oldest  lien  on  that  tract  of  land. 

The  answer  ot  the  defendant  Alexander  II.  Wilson,  admits 
the  existence  of  the  debts,  the  recovery  of  the  judgments,  the 
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execution  oi  the  trust  deed  to  Gillifioii  to  secure  the  debt  of 
$1,500.00  to  William  C.  Blaine;  that  he  purchased 
from  Hansford,  and  paid  for  the  lot  in  Charleston, 
which  was  conveyed  to  Gillison  in  trust  for  his  wife 
Mary  E.  Wilson,  and  that  out  of  his  own  means  he 
erected  and  paid  for  the  dwelling  house  thereon,  which  he 
says  was  finished  in  the  month  oi  October,  1870 ;  he  avers 
that  when  he  purchased  and  paid  for  the  lot  and  for  the 
building  of  the  dwelling  house,  he  was  pecuniarily  amply 
able  to  do  so,  that  he  then  owed  comparatively  few  debts, 
except  some  unsettled  debts  due  to  his  sister  Martlia  E. 
Chilton  and  her  husband  Joseph  B.  Chilton  and  the  Blaine 
debt  of  $1,500.00.  He  admits  that  at  that  time  he  may  have 
l)een  indebted  to  the  plaintiff  in  a  moderate  amount,  but 
avers  that  the  same  has  long  since  been  paid  by  general 
deposits  with  it  in  the  regular  course  of  its  business.  He 
admits  the  execution  of  the  deed  of  the  22nd  of  February, 
1875,  to  his  sister,  Martha  E.  Chilton,  for  the  consideration 
ot  $5,000.00  for  the  lands  mentioned  therein,  which  was  the  full 
value  of  the  property.  He  avers  that  on  the  22nd  of  February, 
1875,  he  was  indebted  to  Martha  E.  Chilton  in  a  (^on^sidtrabk 
amount  for  board  of  himself  and  family ,  for  money  baited  and 
f(jr  other  things^  which  had  never  been  settled,  and  that  he 
was  also  indebted  to  Joseph  B.  Chilton  in  a  considerable 
amount  upon  unsettled  business  transactions  between  them ; 
that  in  consideration  and  discharge  of  this  indebtedness,  he 
eold  and  conveyed  said  lands  to  Martha  E.  Chilton  in  good 
faith  without  any  fraudulent  intent.  He  admits  that  he  is 
the  owner  of  the  405^  acres  of  land  mentioned  in  the  bill, 
encumbered  with  the  Blaine  debt  of  $1,500.00. 

He  avers  that  his  father  died  many  years  ago,  the  owner 
ot  a  large  tract  of  land  in  Kanawha  county  containing  1,212 
acres,  of  which  he  inherited  one-ninth ;  that  the  land  was  sold 
in  1866  for  taxes  delinquent  thereon  for  years  1861  and  1862 
and  purchased  by  him  by  the  consent  of  a  portion  of  the  heirs 
and  that  on  the  12th  of  October  1868  by  deed  of  that  date 
duly  recorded,  John  Slack,  Sr.,  recorder  of  Kanawha  county, 
conveyed  to  him  said  tract  of  1,212  acres  of  land;  that  in 
1869  he  obtained  conveyances  of  the  interest  of  his  brother 
John  C.  Wilson  and  of  his  sister  Julia  Wilson  in   said  tract 
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each  being  one-ninth  thereof;  that  on  October  9^  1871,  by 
deed  of  that  date,  (hily  recorded  on  October  14,  1871,  he 
sold  and  conveyed  in  consideration  of  $200.00  to  Mary  A. 
Wilson  a  portion  of  the  said  1,212  acres  containing  142  acres 
by  metes  and  bounds;  that  on  December  10,  1867,  by  deed 
of  that  date,  his  sister  Mary  S.  Kelly,  conveyed  to  said  6il- 
lison  in  trust  for  the  sole  benefit  of  Mary  E.  Wilson,  the 
wife  of  A.  H,  Wilson  one  undivided  ninth  part  of  said  1212 
acres  for  the  consideration  of  $500.00,  recited  in  the  deed  to 
have  been  in  hand  paid,  and  he  avers  that  on  August  1, 1870, 
when  he  executed  to  Gillison  the  deed  of  trust  to  secure  to 
Blaine  his  debt  of  $1,500.00 — he  did  not  in  fact  own  529J  acres 
of  said  1212  acre  tract,  but  only  owned  one-third  part  there- 
of— 404  acres. 

The  answer  of  Mary  E.  Wilson  is  in  all  respects,  substan- 
tially the  same  as  that  of  her  husband  except  that  she 
says  that  the  $1,500.00  obtained  from  Blaine  was  used 
by  her  husband  in  his  business  in  which  he  was  then  engaged. 

The  jcint  answer  of  Martha  E.  and  Joseph  B.  Chilton,  ad- 
mits the  alleged  bankruptcy  of  said  Joseph  B.  on  February 
22,  1868,  and  his  final  discharge  in  June,  1869;  that  Martha 
E.  Chilton  is  the  sister  of  her  co-defendant  Alex.  H.  Wilson ; 
they  admit  the  execution  to  Martha  E.  Chilton  of  the 
deed  of  February  22,  1875,  but  they  aver  that  the  con- 
sideration for  said  conveyance,  was  the  previous  indebted- 
ness of  said  A.  H.  Wilson  to  them  severally  of  more  than 
$5,000.00 — a  portion  of  which  indebtedness  had  been  of  long 
standing,  and  that  the  said  conveyance  was  accepted  by  them 
in  discharge  of  this  indebtedness.  They  deny  the  fraudu- 
lent intent  charged  in  the  bill,  and  that  the  time  they  accept- 
ed the  conveyance  they  had  any  knowledge  of  any  fraudu- 
lent intent  on  the  part  of  said  Wilson  or  that  they  knew  he 
was  insolvent,  or  pecuniarily  embarrassed.  They  aver  that 
they  accepted  the  conveyance  in  good  faith  in  discharge  of 
said  indebtedness — and  that  Martha  E.  Chilton  inherited 
from  her  father,  John  Wilson  considerable  real  and  personal 
estate,  portions  of  which  she  still  owns,  other  portions  of 
which  she  has  sold,  and  re-invested  the  proceeds;  and  they 
deny  that  any  of  the  judgments  named  in  the  bill,  are  liens 
on  the  said  land. 
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Neither  the  bill  nor  any  of  these  answers  are  verified. 

It  is  unnecessary  to  notice  the  answers  of  the  other  de- 
fendants. 

The  cause  was  referred  to  a  commissioner  to  state  and  re- 
port the  following  account : 

lirsL  The  nature^  character  and  priority  of  the  liens  of 
the  complainant,  and  of  all  other  creditors  upon  the  real  es- 
tate of  which  the  defendant,  A.  II.  Wilson,  is  seized. 

Second,  What  real  estate  the  said  defendant,  A.  II.  Wilson, 
was  seized  at  the  date  of  the  institution  of  this  suit,  its  char- 
acter, situation  and  value. 

Third.  What  sums  of  money,  if  any,  the  defendant,  Martha 
E.  Chilton,  paid  the  defendant,  A.  H.  Wilson,  for  the  lands 
described  in  his  deed  to  her,  dated  22d  February,  1875,  (Ex- 
hibit No.  4)  when,  and  how  paid. 

Foio'th.  When,  and  at  what  time,  and  by  whom,  and  out 
of  what  funds,  wjis  the  house  and  other  improvements  con- 
structed on  the  lot  of  land  conveyed  by  James  F.  Hansford 
to  the  defendant,  Mary  Eliza  Wilson,  (Exhibit  No.  5)  and 
how  much  did  the  same  cost? 

lyth.  To  which  one  of  his  creditors  was  the  said  defend- 
ant, A.  H.  Wilson,  indebted  at  the  time  of  the  constructioti 
of  the  said  improvements,  and  in  what  sum. 

Sixth.  That  he  report  such  other  and  further  matter  as 
either  or  any  party  may  desire  or  the  conmiissioner  may 
deem  pertinent 

The  commissioner  returned  his  report  whereby  it  was  as- 
certained that  there  was  due  to  William  C.  Blaine  the  sum  of 
$1,500.00,  with  interest  thereon  irom  August  1,  1870,  and 
that  the  same  was  a  trust  lien  upon  a  tract  of  land  containing 
529J  acres  more  or  less,  "  being  the  same  land  conveyed  to 
said  Wilson  by  John  Slack,  sr.,  recorder  of  Kanawha  county. 
He  has  also  reported  as  valid  claims  against  the  said  A.  II. 
Wilson  a  large  number  of  judgments,  including  those  claimed 
by  the  plaintifi  as  well  as  those  claimed  by  the  several  judg- 
ment creditors  named  as  defendants  in  the  bill. 

The  amounts  of  several  of  these  judgments  are  twice  re- 
I)orted,  once  for  the  amounts  of  the  original  judgments,  and 
again  for  the  amounts  of  judgments  recovered  on  forthccmi- 
ing  bonds  taken  thereon,  and  others  are  reiK>rted  for  the  full 
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amount  of  debt,  interest  and  costs,  with  a  note  a])pended  by 
the  comnnssioner,  that  the  judgment  has  been  wholly  or  par- 
tially paid.  It  is  true  the  commissioner  has  appended  to  bis 
report  what  he  is  pleased  to  call  a  "  recapitulation  of  all  the 
liens  upon  the  real  estate  of  the  defendant,  A.  II.  Wilson, 
with  interest  calculated  to  June  1,  1876,  said  liens  being  on 
all  the  lands  held  by  A.  11.  Wilson  at  the  date  of  the  institu- 
tion of  this  suit,"  wherein  he  has  stated  the  several  liens, 
their  dates,  priorities,  amounts  and  to  whom  due,  and  ha^ 
ascertained  that  the  three  judgments  of  the  plaintiff  last 
named  in  its  bill,  amounting  in  the  aggregate,  on  the  Ist  of 
June,  1876,  to  $1,404.61,  and  two  judgments  in  favor  of 
William  A.  Bradford,  amounting  on  that  day  to  the  further 
sum  of  $168.40,  were  valid  lienB  on  the  lands  conveyed  by 

A.  H  Wilson  to  Martha  E.  Chilton  by  said  deed  of  February 
22,  1875,  and  that  they  and  all  the  other  judgments  were 
liens  on  all  the  lands  owned  by  A.  H.  Wilson  at  the  time  the 
plaintiff  instituted  its  suit;  that  the  only  lands  then  own6d 
was  one-third  of  the  said  tract  of  1,212  acres,  or  404  acres; 
that  the  only  consideration  for  the  execution  of  the  deed  of 
February  22,  1875,  to  said  Martha  E.  Chilton,  were  the 
items  of  an  account  for  moneys  and  other  things  long  due 
from  A.  II.  Wilson  to  Martha  E.  and  her  husband,  Joseph 

B.  Chilton,  amounting  in  the  aggregate,  at  the  date  of  that 
deed,  to  $5,728.20  ;  that  the  dwelling  house  and  other  im- 
provements by  A.  H.  Wilson  erected  on  the  Hansford  lot, 
cost  about  $5,000.00,  and  that  he  invested  in  these  improve- 
ments the  $1,500.00  borrowed  of  said  Blaue,  and  other 
moneys  of  his  own  ;  that  at  the  time  he  made  these  improve- 
ments, said  A.  H.  Wilson  was  indebted  to  Blane  said 
$1,500.00,  with  interest  from  August  1,  1870,  and  to  Joseph 
B.  and  Martha  E.  Chilton  in  the  items  of  account  before  re- 
ferred to,  as  the  consideration  of  said  deed  of  February  22, 
1875.  After  the  commissioner  had  completed  and  filed  his 
report  and  before  the  same  was  acted  on  by  the  court,  he 
reported  further  that  he  had  inadvertantly  omitted  from  his 
report,  that  said  A.  II.  Wilson  on  October  15,  1870,  was  in- 
debted to  the  plaintiff  in  the  sum  of  $305.48,  with  interest 
from  that  date,  amounting  on  June  1, 1876,  to  $407.04,  as  ap- 
peared from  a  copy  of  the  plaintiff's  account  against  him 
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filed  with  his  report.  From  an  iiisj^ectiou  of  which  account 
it  clearly  appears,  the  correct  balance  due  the  plaintitt  on 
October  15,  1870,  waa  $405.48,  which,  with  interest  to  June 
1, 1876,  would  have  been  S542.38,  instead  of  J407.04.  The 
commissioner  made  the  depositions  as  well  as  the  items  of 
the  account  of  Joseph  B.  and  Martha  E.  Chilton,  the  deeds, 
and  the  plaintiff's  said  account  with  A.  H.  Wilson,  parts  of 
his  report. 

To  this  report  the  plaintiff  and  the  Clifton  Iron  &  Nail 
Company,  another  judgment  creditor  ol  A.  II.  Wilson,  ex- 
cepted, because  it  reported  the  moneys  and  accounts  alleged 
to  be  owing  from  him  to  Joseph  B.  and  Martha  E.  Chilton, 
or  either  ot  them,  as  a  consideration  for  the  deed  of  February 
22, 1875,  and  because  it  failed  to  allow  all  Judgments  against 
A.  II.  Wilson  as  liens  on  the  farm  conveyed  by  him  to  Martha 
E.  Chilton,  and  also  upon  the  house  and  lot  conveyed  to 
said  Mary  E.  Wilson  by  Hansford.  The  defendant,  Martha 
E.  Chilton,  excepted  to  the  report,  because  it  found  that  the 
property  conveyed  to  her  by  said  deed  of  February  22, 1875, 
was  charged  with  the  liens  of  certain  judgments;  and  the 
defendant,  Mary  E.  Wilson,  excepted  tirsf,  to  so  much  ot  said 
report  as  was  made  by  said  commissioner,  after  the  filing  of 
his  original  report,  and  secondly^  because  the  finding  of  the 
indebtedness  of  of  A.  H.  Wilson  as  of  October  15,  1870,  and 
at  the  time  of  the  erection  of  the  dwelling  house,  is  contrary 
to  the  evidence  in  the  cause. 

On  June  27, 1879,  the  cause  was  heard,  and  the  court  by  its 
decree  sustained  the  exception  of  the  plaintiff' and  said  judg- 
ment creditor  to  the  commissioner's  report,  excei)t  as  to  the 
sum  of  $500.00  with  interest  from  August  6,  1872,  reimrted  to 
have  been  paid  to  A.  H.  Wilson  by  said  Martha  E.  Chilton,  as 
part  of  the  consideration  for  the  lands  conveyed  to  her  by 
the  deed  of  February  22,  1875 ;  and  also  sustained  the  ex- 
ception ot  Mary  E.  Wilson  to  so  much  of  said  report,  as  was 
made  by  the  commissioner  after  he  had  returned  his  original 
report  to  the  court,  and  overruled  the  exceptions  of  Martha 
E.  Chilton,  and  the  report  so  modified  by  said  exceptions  wiis 
confirmed.  The  court  thereupon  dismissed  the  plaintiff's  bill 
as  to  the  defendant,  Mary  E.  Wilson,  with  costs;  and  being 
of  opinion  that  the  said  deed  irom  A.  II.  Wilson  to  Martha 
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E.  Chilton,  dated  February  22,  1875,  was  made  with  intent 
to  hinder,  delay  and  defraud  the  creditors  of  said  Wilson,  it 
was  adjudged,  ordered  and  decreed  that  the  same  be  vacated^ 
annulled  and  set  aside^  and  that  said  Martha  E.  Chilton  has  an 
equitable  lieu  on  the  lands  therein  mentioned  for  tlie  sum  of 
$500.00,  with  interest  from  August  6,  1872,  which  is  first  en- 
titled to  be  paid  out  of  the  proceeds  of  the  sale  thereof,  and 
then  proceeds  as  follows :  "  It  is  further  adjudged,  ordered 
and  decreed,  that  unless  the  defendant  A.  H.  Wilson,  or 
some  one  for  him  do,  within  ninety  days  from  this  date,  pay 
to  the  complainant  and  other  judgment  or  trust  creditors  of 
said  Wilson,  the  several  sums  ascertained  to  be  due  to  them 
respectively  by  the  report  of  said  Gallagher  and  contained  on 
pages  thirty-three  and  thirty-four  of  said  report,  and  the 
costs  of  this  suit ;"  that  certain  special  commissioners  therein 
named  should  sell,  upon  the  terms  therein  prescribed,  and  in 
the  usual  manner,  the  said  529J  acres  of  land,  and  also  the 
said  lands  described  in  said  deed  of  February  22,  1875,  which 
had  been  conveyed  by  A.  H.  Wilson  to  said  Martha  E. 
Chilton,  and  report  their  proceedings,  &c. 

From  this  decree  the  defendants,  Martha  E.  Chilton  and 
Mary  E.  Wilson,  have  appealed  to  this  Court. 

• 

Mollohan  ^  Fontaine  and  W.  H.  llogeman^  ior  appellants. 

S.  A.  Milltr,  E,  W.  Wilson,  W.  A.  Quufrier  and  G,  S. 
Conchy  for  appellee. 

Woods,  Judge  : 

It  is  contended  by  the  counsel  for  the  appellants,  that  the 
circuit  court  erred, ^V.v^,  in  setting  aside  the  conveyance  from 
A.  II.  Wilson  to  Martha  E.  Chilton,  dated  February  22, 
1875;  second,  in  directing  the  sale  of  the529J  acres  of  land, 
including  the  interest  of  Mary  E.  Wilson  therein,  without 
making  his  brother,  P.  II.  Wilson,  a  party  to  the  suit,  and 
without  having  the  529J  acres  specially  assigned  and  laid  oft 
to  him  out  of  the  1,212  acre  tract,  and  in  directing  a  sale  ot 
the  lands  conveyed  to  Martha  E.  Chilton,  before  it  was  as- 
certained that  the  proceeds  of  the  sale  of  the  629^  acres 
should  prove  insufficient  for  the  payment  of  the  debts  of  A. 
II.  Wilson. 
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At  the  January  term,  1881,  of  this  Court,  the  apj>ellee,the 
Kanawha  Valley  Bank,  gave  notice  to  the  appellants  that 
upon  the  hearing  ot  the  appeal  it  would  ask  this  Court  to 
correct  the  decree  appealed  from  in  the  following  particulars, 
allcging/r^/;  It  was  error  to  charge  the  lands  described  in 
the  deed  from  A.  II.  Wilson  to  Martha  E.  Chilton  dated 
February  22,  1875,  with  the  sum  of  J500.00,  with  interest 
from  August  6,  1872,  in  favor  of  said  Martha  E.  Chilton; 
and  seeoiHly  in  not  charging  the  house  and  lot  conveyed  to 
Mary  E,  Wilson's  trustee  by  James  F.  Hansford  and  wife, 
in  favor  of  the  Kanawha  Valley  Bank  with,  so  much  of  the 
money  expended  thereon  by  A.  H.  Wilson  in  building  the 
house  an<l  other  improvements,  as  was  expended  thereon  by 
A.  H.  Wilson  while  he  was  indebted  to  the  bank,  to  such 
an  amount  as  he  was  then  so  indebted,  and  in  not  charging 
the  same  wiUi  the  said  debt  of  $1,500.00  due  to  William  C. 
Blaine.  At  the  time  these  errors  were  assigned  the  appel- 
lant, Mary  E.  Wilson,  on  motion  of  her  counsel  and  with  the 
consent  of  Martha  E.  Chilton  and  the  appellees  by  their 
counsel,  the  appeal  awarded  her  in  this  case  was  dismissed 
and  she  was  made  one  of  the  appellees.  None  of  the  parties 
to  this  suit  has  called  in  question  the  validity  or  correctness 
ot  the  debt  of  $1,500,00  due  to  Blaine,  or  of  the  several 
judgments  against  A.  H.  Wilson,  reported  by  the  commis- 
sioner. It  does  not  appear,  that  on  August  26,  1869,  when 
A.  H.  Wilson  purchased  and  paid  for  the  lot  in  Charleston, 
which  Hansford  conveyed  to  Qillison  trustee,  for  sole  use  of 
Marj'  E.  Wilson,  he  was  indebted  to  the  plaintiff  or  to  any 
of  the  judgment  creditors  mentioned  in  the  bill,  and  there  is 
nothing  in  the  case  to  show,  that  the  purchase  of  the  lot,  at 
the  price  of  $425,  was  intended  to  defraud  any  subsequent 
creditor.  In  October,  1870,  when  he  completed  the  erection 
of  the  dwelling  house  upon  the  lot,  he  had  expended  thereon 
at  least  $3,000.00  of  his  own  moneys ;  and  also  tlie  whole 
amount  of  the  $1,500.00  borrowed  from  Blaine,  and  was  in- 
debted to  the  plaintiff,  as  appears  by  the  supplemental  report 
of  the  commissioner,  $307.48  as  of  the  date  of  October  15, 
1870,  which  debt  ought  to  have  been  reported  as  $407.48  as  of 
that  date.  It  is  true  the  court  sustained  the  exception  of  the 
defendant,  Mary  E.  Wilson,  to  this  indebtedness,  found  by 
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this  supplemental  report,  ae  well  as  to  the  finding  of  the  in- 
debtedness of  Wilson  to  any  person  as  of  the  date  ot  Octpber 
15,  1870.  The  proofs  in  this  record  leave  no  room  to  doubt 
that  in  October,  1870,  when  the  dwelling  house  was  com- 
pleted, the  defendant,  A.  H.  Wilson,  had  to  all  intenta  and 
purposes,  made  a  gift  to  his  wite,  of  $3,000.00  of  his  own 
moneys,  and  also  of  the  $1,500.00  borrowed  from  Blaine,  and 
of  tlie  amount  then  due  to  the  plaintiff.  Both  of  these  debts 
remain  unpaid,  the  debtor  has  become  insolvent  and  unable 
to  pay  the  same  by  his  own  voluntary  act,  in  making  a  gift  of 
them  to  his  wife,  and  the  proof  shows  that  the  property  in 
which  the  same  are  invested  is  still  in  the  possession  of  the 
wife,  who  claims  the  right  to  hold  the  same  free  from  the  just 
demands  of  these  creditors, thus  defrauded  for  her  advantage. 

To  permit  the  wife  of  a  insolvent  debtor  under  such  cir- 
cumstances to  defeat  the  demands  of  her  husband's  honest 
creditors,  on  the  grounds  that  he  had  invested  the  moneys 
so  obtained  by  him,  with  all  his  own  moneys,  in  improve- 
ments of  her  separate  estate,  not  liable  to  his  debts  would  do 
violence  to  the  plainest  principles  of  right  and  justice.  The 
questions  presented  for  our  consideration  are  first,  were  the 
purchase  of  the  lot  from  Hansford  and  the  deed  conveying 
the  same  to  Gillison,  trustee,  tor  the  sole  benefit  of  Mary  E. 
Wilson  fraudulent  as  to  the  creditors  of  her  husband,  whose 
debts  were  then  contracted,  or  as  to  those  who  subsecjuently 
became  such ;  and  secondly,  were  the  advancements  made  by 
him  which  were  invested  in  building  said  dwelling  house 
fraudulent  as  to  his  creditors,  and  if  so  to  which  of  them  and 
to  what  extent  ? 

Before  a  man  has  a  right  to  be  generous,  even  to  his  wife, 
he  must  be  just  to  all  of  his  creditors.  No  matter  what 
amount  of  property  a  man  may  appear  to  own,  he  in  fiict  can 
rightfully  be  said  to  own  only  so  much  thereof  as  may  remain 
after  the  demands  ot  all  his  honest  creditors  are  satisfied. 
According  to  the  principles  of  natural  justice  and  equity,  he 
holds  his  pro|)erty  in  trust  for  the  benefit  of  all  his  creditors 
with  only  a  remainder  for  the  benefit  of  himself,  or  the  objects 
ot  his  bounty. 

If  there  be  no  creditors,  or  the  amounts  due  to  them  bear 
only  an  inconsiderable  proportion  to  the  amount  of  his  prop- 
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erty  neither  equity  nor  justice  will  restrain  him  from  exer- 
cising his  right  of  disposing  of  the  same,  in  any  manner  he 
may  please,  not  prohibited  by  law.  This  right  when  exer- 
cised in  favor  of  his  wife,  or  children  for  whom  by  the  ties  of 
nature  he  is  morally  bound  to  provide,  is  always  upheld  by 
the  courts,  unless  and  except  in  such  cases,  where  it  is  made 
the  instrument  of  injustice  to  others  whose  rights  are  para- 
mount to  those  of  the  objects  of  his  bounty.  While  the 
courts  have  always  watched  with  jealous  eye  every  gratuitous 
disposition  of  a  debtor's  property,  which  may  place  it  beyond 
the  reach  of  his  creditors,  yet  it  "would  seem  to  be  a  conse- 
quence of  that  absolute  power  which  a  man  possesses  over 
his  own  property,  that  he  may  make  any  disposition  of  it, 
which  does  not  interfere  with  the  existing  rights  of  others, 
and  such  disposition  of  it  if  it  be  fair  and  real  will  be  valid. 
The  limitations  on  this  power  are  only  those  prescribed  by 
law."  By  the  first  clause  of  the  second  section  of  chapter 
74  of  the  Code  of  1869  it  is  expressly  declared  that  "Every 
gift  conveyance,  assignment,  transfer  or  charge  which  is  not 
upon  consideration  deemed  valuable  in  law  shall  be  void  as 
to  creditors  whose  debts  shall  have  been  contracted  at  the 
time  it  was  made,  but  shall  not  on  that  account  merely 
be  void  as  to  creditors  whose  debts  shall  have  been 
contracted,-  or  as  to  purchasers  who  shall  have  purchased 
after  it  w^as  made."  Under  the  construction  given  to  this 
clause,  it  is  immaterial  what  may  have  been  the  intention  of 
the  grantor  or  assignor,  or  whether  there  was  present  in  the 
minds  of  the  grantor  or  grantee  any  intention  to  defraud  any 
person  or  not ;  or  it  even  may  appear  that  the  intentions  of 
the  grantor  and  grantee  were  entirely  innocent,  and  even 
laudable,  yet  if  the  "conveyance,  assignment,  transfer  or 
charge"  be  merely  voluntary,  and  "made  without  considera- 
tion deemed  valuable  in  law"  it  is  by  the  statute  declared  to 
be  "void  as  to  all  creditors  whose  debts  were  contracted  at 
the  time  it  was  made."  But  if  there  be  no  creditors  of  the 
grantor,  or  if  there  be  no  evidence  of  actual  fraud  intended 
towards  those  who  may  become  his  subsequent  creditors, 
such  voluntary  conveyance  will  not  for  that  cause  alone  be 
deemed  fraudulent  even  to  subsequent  creditors  and  hence  it 
has  repeatedly  been  held  that  a  voluntary  settlement  in  favor 
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of  a  wife  and  children  cannot  be  impeached  by  subsequent 
creditors  on  the  ground  of  being  voluntary,  more  especially 
if  the  voluntary  settlement  is  only  of  an  inconsiderable 
amount  of  the  husband's  estate.  Sextan  v.  Wheatoriy  8  Wheat. 
229.  A  single  debt  of  an  inconsiderable  amount  will  not  make  a 
voluntary  settlement  fraudulent,  for  every  man  must  be  in- 
debted for  the  common  bills  for  his  house,  although  he  pays 
for  them  every  week.  It  must  depend  upon  the  value  of  the 
property  conveyed,  compared  with  his  whole  estate,  and  his 
pecuniary  circumstances  at  the  time.  Liish  v.  Wilkinson^  5 
Vesey  384.  Where  a  bill  was  brought  to  establish  a  volun- 
tiiry  conveyance  in  favor  of  a  wife  and  children  the  Master 
of  the  Rolls  said  "no  doubt  can  be  entertained  on  this  case 
if  the  settler  was  not  indebted  at  the  date  of  the  deed.  A 
voluntary  conveyance  by  a  person  not  indebted  is  clearly 
good  against  future  creditors.  Fraud  will  vitiate  the  trans- 
action; but  a  settlement  not  fraudulent  by  a  party  not 
indebted  at  the  time  although  voluntary  is  valid. 
Batttrsbec  v.  Fannim/tojij  1  Swanst.  106.  In  Walker  v.  Burroughs 
1  Atkins  94  it  was  said  by  Lord  Hardwick  that  in  order  to 
avoid  a  voluntary  deed  it  was  necessary  to  prove  that  the 
grantor  was  indebted  at  the  time  of  making  the  settlement 
or  immediately  afterwanls,  Stevetisw,  Oliver ^  2  Brown's  Ch.  R. 
90.  But  if  a  man  in  insolvent  circumstances  or  greatly  embar- 
rassed witli  debts  make  a  voluntary  settlement  of  any  of  his 
property  upon  his  wife  or  children  to  the  detriment  of  his 
creditors,  such  settlement  as  to  them  whose  debts  were  con- 
tracted at  the  time  it  was  made  will  be  deemed  fraudulent 
and;  void  Lush  v.  Wilkinson^  sup*a;  Chamhei^lmn  v.  Temple^  2 
Rand- 384;  Hunter's  Ex'rs  v.  Hunter  ^c,  10  W.  Va  321.  In 
Sexton  V.  WheatoUy  sup*a^  which  was  a  suit  brought  by  a 
subsequent  creditor  of  the  husband  to  set  aside  a  voluntary 
settlement  made  by  him  for  the  benefit  of  his  wife  and  to 
charge  the  property  settled  upon  her  with  the  value  of  the 
improvements  made  thereon  by  the  husband.  In  that  case 
it  clearly  appears  that  the  husband  at  the  time  he  made  the 
settlement,  and  the  improvements  upon  the  property  con- 
veyed to  his  wife,  was  not  indebted  to  the  creditor  and  the 
court  held  that  the  settlement  upon  the  wife,  and  the  im- 
provements upon  the  property  conveyed  to  her,  having  been 
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made  at  a  time  when  he  was  not  indebted  to  the  creditor, 
although  voluntary  was  valid  and  that  the  claim  for  the 
improvements  stood  upon  the  same  footing  with  that  of  the 
property  conveyed  in  the  settlement.  We  are  therefore  of 
opinion  that  the  conveyance  of  the  lot  in  Charleston  to  the 
defendant  Mary  E.  Wilson  by  James  F.  Hansford,  although 
voluntary  was  not  fraudulent  as  against  his  creditors  whose 
debts  have  been  reported  in  this  cause. 

Was  the  said  lot  in  the  hands  of  Mary  E.  Wilson,  justly 
chargeable  with  any  portion  of  the  moneys  belonging  to  her 
husband  invested  therein,  or  expended  by  him  in  building 
the  dwelling  house  thereon,  and  if  so,  to  what  extent,  and  in 
whose  favor  ?  If,  after  expending  all  his  ow- n  money  in  erect- 
ing the  dwelling  house  and  other  improvements,  at  a  cost  of 
$5,000.00  upon  his  wife's  separate  property,  the  defendant, 
A.  H.  Wilson,  had  on  October  15,  1870,  when  he  was  in- 
debted to  the  Kanawha  Valley  Bank  J405.48,  and  to  William 
C.  Blaine  $1,500.00,  conveyed  directly  to  his  wife  the 
tract  of  529J  acres  of  land,  without  any  consideration  deemed 
valuable  in  law,  no  one  would  contend  that  such  a  conveyance 
could  be  sustained  against  the  demands  of  those  creditors,  not- 
withstanding the  embarrassed  pecuniary  circumstances,  or 
the  actual  insolvency  ot  her  husband  at  the  time  of  making 
such  conveyance.  Neither  would  the  injustice  done  to  these 
creditors  be  less  apparent,  if  instead  of  conveying  the  land  to 
her  directly,  he  had  authorized  her  to  sell  or  incumber  it  for 
the  full  value  thereof  paid  to  her,  and  had  ratified  the  sale 
made  or  incumbrance  created  by  her,  by  conveying  the  land 
to  her  vendee  or  mortgagee.  In  either  case  the  effect  would 
be  the  same,  a  gift  to  the  wife,  at  the  expense  of  the  creditors 
of  the  husband.  The  case  under  consideration,  though  dif- 
fering in  form,  is  precisely  the  same  in  principle.  Instead 
of  conveying  the  land  to  his  wife,  or  permitting  her  to  sell 
or  encumber  the  same,  and  receive  the  proceeds,  the  husband 
encumbered  the  land  for  $1,500.00  lent  him  by  Blaine,  pay- 
able in  a  year  thereafter,  and  within  less  than  two  months 
attenvards  he  in  effect  made  a  gift  of  the  money  to  his 
wife  by  expending  the  same  on  the  dwelling  house  erected  on 
his  wife's  lot,  for  the  comfort  and  convenience  of  his  wife  and 
himself^  while  the  creditor  remains  unpaid,  and  the  husband 
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by  his  liberality  towards  his  wife  has  rendered  himself  in- 
solvent. But  it  is  supposed  that  as  the  debt  of  $1,500.00  due 
to  Blaine  was  secured  by  the  deed  of  trust  upon  the  529^ 
acres  of  land,  that  he  has  no  right  to  complain  of  the  misap- 
plication of  the  money  lent  by  him.  But  to  this  we  maj'  re- 
ply, that  having  become  the  creditor  of  the  husband,  he  had 
the  right  to  look  to  his  whole  estate  for  the  payment  of  his 
debt,  and  he  was  not  confined  to  the  security  afforded  him 
by  his  deed  of  trust,  which  might  or  might  not  be  an  ample 
security.  But  whether  it  was  so  or  not,  it  might,  as  in  this 
case  it  did,  sfcmd  as  an  obstruction  to  prevent  other  creditors 
from  obtaining  satisfaction  of  their  debts,  which  could  not 
bo  enforced  against  the  house  and  lot;  and  that  Blaine  hav- 
ing two  securities  for  his  debt,  ought  not  to  be  permitted  to 
resort  to  the  529J  acres  of  land  for  the  satisfaction  of  his 
debt,  until  he  has  first  exhausted  the  house  and  lot ;  and  the  same 
may  be  said  of  the  debt  of  $405.48  which  was  due  the  Kana- 
wha Valley  Bank  at  the  time  the  defendant,  A.  H.  Wilson 
invested  the  $1,500.00  borrowed  from  Blaine  as  well  as  the 
$3,000.00  of  his  own  money  in  the  erection  of  the  dwelling 
house. 

The  question  here  discussed  was  considered  by  this  Court 
in  the  case  of  Rose  <f  Co.  v.  Brown  ^  Wife  in  11  W.  Va.  122. 
In  that  case,  the  wife  of  Brown  on  September  30,  1872,  pur- 
chased a  house  and  lot  at  the  price  of  $4,500.00,  of  which 
one-third  was  paid  in  hand,  and  the  residue  in  two  equal  in- 
stallments payable  in  one  and  two  years  thereafter.  Three 
thousand  dollars  of  the  purchase  money  was  a  gift  from  the 
husband  to  his  wife,  made  some  time  before  her  purchase 
and  the  residue  furnished  by  him  afterwards.  When  a  bill 
filed  by  subsequent  creditors  of  the  husband  whose  debts  were 
contracted  between  September  1,  1873,  and  September  11, 
1874,  to  set  aside  the  conveyance  to  the  wife  as  fraudulent, 
and  to  charge  the  house  and  lot  with  the  amounts  of  their 
judgments,  this  Court  held,  that  the  conveyance  to  the  wife, 
though  voluntary,  was  not  fraudulent  in  fact,  but  that  her 
husband  did  in  fraud  of  his  creditors  voluntarily  divert  his 
means  from  the  payment  of  his  debts  and  invest  them  in  said 
house  and  lot  for  the  benefit  of  his  wife ;  and  that  in  so  doing 
he  had,  in  fraud  of  his  existing  creditors,  without  considera- 
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tion  deemed  valuable  in  law,  diverted  from  their  legitimate 
use,  and  invested  in  that  house  and  lot  more  of  his  means  than 
would  have  been  suflScient  to  pay  all  of  his  said  debts,  and  that 
the  house  and  lot  must  be  subjected  to  the  payment  thereof; 
and  Johnson,  Judge,  delivering  the  opinion  of  the  Court, 
said :  "  It  is  well  settled  that  improvements,  put  upon  the 
property  in  fraud  of  creditors,  can  be  followed  by  them  on 
the  premises  where  they  are  put ;  and  that  the  realty  can  in 
favor  of  the  creditors  be  charged  with  the  value  of  such  im- 
provements." Lockhart  ^  Ireland  v.  Beckley^  ^c,  10  W.  Va. 
87;  8  Wheaton,  supra. 

From  these  authorities  and  the  facts  appearing  in  the 
record  we  are  of  opinion  that  th'e  house  and  lot,  conveyed  by 
Hansford  and  wife  to  the  defendant  Mary  E.  Wilson  is 
chargeable  with  the  amount  ot  said  Blaine  debt,  as  well  as 
with  80  much  of  the  plaintiff's  judgment  of  $1,868.82  as  was 
due  to  it,  at  the  time  said  dwelling  house  was  completed ; 
and  that  unless  the  same  be  otherwise  paid,  the  said  house 
and  lot  must  be  sold  and  the  proceeds  thereof,  as  far  as  neces- 
sary for  that  purpose,  applied  to  payment  thereof;  and  that 
for  these  reasons  the  circuit  court  erred  in  sustaining  the 
exceptions  of  Mary  E.  Wilson  to  the  commissioner's  report 
and  in  dismissing  the  plaintiff's  bill  as  to  her;  and  that  in- 
stead of  sustaining  her  exception  to  the  supplemental  report 
of  the  commissioner  showing  that  he  had  inadvertently 
omitted  to  insert  in  his  original  report  the  debt  due  from  A. 
H.  Wilson  to  the  plaintiff,  as  of  the  date  of  October  15, 1870, 
and  disregarding  the  same,  the  court  should  have  recom- 
mitted the  report  to  the  commissioner  that  this  debt  might 
be  properly  reported. 

Did  the  circuit  court  err  in  setting  aside  as  fraudulent  the 
deed  to  Martha  E.  Chilton  dated  February  22,  1875,  and  in 
charging  the  lands  mentioned  thereinwiththedebt  of  $500.00 
with  interest  thereon  from  August  6,  1872,  due  to  her  from 
A.  H.  Wilson  ? 

The  evidence  in  the  case  warranted  the  conclusion  reached 
by  the  circuit  court,  that  this  deed  was  made  without  consid- 
eration save  only  the  debt  of  $500.00  due  to  Mrs.  M.  E. 
Chilton,  and  the  same  was  made  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  said  Wilson.     While  her  debt 
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ot  $500.00  may  have  been  a  just  one,  yet  by  taking  the  deed 
of  February  22,  1875,  to  secure  the  same,  she  has  placed  her- 
self in  the  position  of  a  creditor  who  having  a  just  debt,  and 
desiring  to  secure  the  same  has  taken  from  his  debtor,  a  con- 
veyance of  certain  property,  and  at  the  same  time  inserted 
provisions  to  delay,  hinder  and  defraud  other  creditors,  which 
renders  the  deed  tor  all  purposes,  so  far  as  he  is  concerned, 
fraudulent  and  void.  Goshom's  Executors  v.  Snodgrass,  su- 
Tpra. 

She  stands,  in  this  case,  in  the  predicament  ot  a  purchaser, 
who  under  the  same  circumstances,  upon  such  a  fraudulent 
purchase,  pays  the  purchase-money  in  cash.  But  to  author- 
ize the  court  to  set  aside  a  deed  as  fraudulent  because  made 
to  hinder,  delay  or  defraud  creditors,  it  is  not  sufficient  that 
this  fraudulent  intent  exist  in  the  mind  of  the  grantor,  but 
the  grantee  at  the  time  the  deed  was  made  must  have  had 
knowledge  or  notice  of,  and  participated  in  the  fraudulent 
act,  and  intent.  If  the  grantee  had  such  knowledge,  or 
knowingly  participated  in  the  execution  of  the  fraudulent 
act  the  deed  will  be  void  as  to  the  creditors  of  the  grantor, 
although  the  grantee  may  have  paid  a  full  consideration  for 
the  property  thereby  conveyed.  In  such  ease  the  deed  is 
void  as  to  creditors,  not  because  it  was  voluntarj'  and  with- 
out consideration  deemed  valuable  in  law,  nor  because  the 
consideration  was  inadequate,  but  because  it  was  made  with 
intent  to  hinder,  delay  and  defraud  the  creditors  of  the 
grantor.  Goshorn^s  Executors  v.  Snodgrass^  17  W.Ya.  717.  As 
between  the  fraudulent  grantor  and  grantee  the  deed  is  valid 
and  binding,  and  the  law  leaves  them  where  they  have  placed 
themselves,  and  will  neither  aid  such  grantor  to  regain  his 
property  nor  such  grantee  to  reclaim  his  purchase-money. 
Baldwin,  Justice,  delivering  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  Barth  v.  McNuit,  4  Peters  184, 
says :  "  Public  morals,  public  justice  and  the  well  established 
principles  of  all  judicial  tribunals  alike  torbid  the  interposi- 
tion of  courts  of  justice  to  lend  their  aid  to  enforce  a  contract 
which  began  with  the  corruption  of  a  public  officer,  and  pro- 
gressed in  the  practice  of  known  wilful  deception  in  its  exe- 
cution. The  law  leaves  the  parties  to  such  contract  as  it 
found  them.     If  either  has  sustained  a  loss  by  the  bad  faith 
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of  a  jxirtkeps  criminis,  it  is  l)ut  u  just  infliction  for  premedi- 
tated and  deeply  practiced  fraud."  Gapehart  v.  Ban  kin,  3 
W.  Va.571 ;  Brown  v.  Wylie,2.  W.  Va.  502;  Claffin  ^  Co,  v. 
Foleif,  ^c,  22  W.  Va.  434;  Liresafs  Exemiors  v.  Beard,  ^c, 
Id.  585.  Applying  these  principles  to  the  execution  of  the 
deed  of  February  22,  1875,  we  concur  with  the  circuit  court 
that  it  was  made  with  intent  to  hinder,  delay  and  defraud  the 
creditoi's  of  A.  II.  Wilson,  but  we  are  unable  to  concur  in 
the  conclusion  that  a  lien  exists  on  the  land  described  in  such 
fraudulent  deed,  in  favor  of  the  fraudulent  grantee  for  the 
$500.00  debt  due  to  her  from  her  grantor  which  formed  part 
of  the  consideration  of  the  deed.  If  the  deed  was  fraudulent 
£t8  to  her,  it  can  only  be  because  she  had  knowlexlge  of  the 
fraudulent  intent  of  her  grantor,  in  which  she  knowingly  par- 
ticipated. If  under  such  circumstances,  when  such  deed  is 
sot  aside  as  fraudulent,  she  could  rightfully  charge  the  land 
so  fraudulently  conveyed  to  her,  with  the  actual  considera- 
tion paid  therefor,  it  might  as  effectually  operate  to  defeat 
the  first  claims  of  creditors  as  if  the  same  were  held  valid  ; 
and  such  fraudulent  grantee,  by  paying  his  fraudulent  grantor 
the  iull  value  of  the  property  would  effectually  place  the  same 
beyond  the  reach  of  his  creditors.  This  would  be  offering  a 
premium  for  dishonesty  and  a  virtual  repeal  of  the  first  sec- 
tion of  chapter  seventy-four  of  the  Code.  The  evidence  in 
the  record  fails  to  show  that  any  of  the  pretended  items  of 
indebtedness  of  A.  II.  Wilson  to  Joseph  E.  Chilton  and  to 
Martha  E.  Chilton,  except  the  said  debt  of  ^500.00  had  in 
fact  any  existence,  while  theyclearlj^  show,  that  all  of  the  pre- 
tended debts  due  to  Mrs.  Chilton,  excepting  only  said  $500.00 
never  were  due  to  her,  and  never  could  have  been  due  to 
ber,  and  yet  Joseph  B.  Chilton  and  his  wife  in  their  answer 
say,  that  when  A.  H.  Wilson,  on  November  27,  1874,  pur- 
chased the  property  specified  in  said  deed  of  February  22, 
1874,  for  which  he  then  payl  $5,000.00,  he  was  honestly  in- 
debted to  them  severally  in  amounts  together  aggregating  the 
sum  of  $5,000.00,  and  that  in  consideration  of  this  indebtedness 
and  for  the  purpose  of  discharging  the  same,  and  for  no  other 
purpose  the  defendant  Wilson  at  the  time  of  making  said 
purchase,  verbally  agreed  to  sell  and  convey  the  same  to 
Martha  E.  Chilton,  and  that  in  pursuance  of  this  arraiige- 
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inent  and  contract,  and  of  no  other  whatever,  he  did  execute 
to  her  the  conveyance  of  February  22,  1875,  in  good  faith, 
and  with  honest  purpose.  If  this  allegation  of  their  answer 
and  the  testimony  of  Josepli  B.  Chilton  taken  in  the  case,  be 
true,  which  is  not  controverted  or  denied,  then  it  is  clear  that 
on  November  27,  1874,  and  on  February  22,  1875,  the  de- 
fendant Martha  E.  Chilton  knew  that  her  brother  A.  H. 
Wilson,  had  agreed  to  convey,  and  had  in  fact  conveyed  to 
her,  an  estate  for  which  he  had  paid  $5,000.00,  for  the  nomi- 
nal consideration  of  $5,000.00,  every  dollar  of  which  except 
her  debt  of  $500.00  was  fictitious,  in  other  words,  that  the 
conveyance  except  as  that  sum  was  voluntary  and  without 
consideration  deemed  valuable  in  law,  and  yet  under  thiB 
deed  she  claims  title  to  said  lands,  against  the  demands  of 
his  creditors.  These  facts  and  circumstances  leave  but  litth* 
doubt  on  our  minds  that  at  the  time  said  deed  was  executed 
she  had  knowledge  of,  and  she  participated  in  the  fraudulent 
intent  of  her  grantor;  and  this  conviction  is  confirmed  by  the 
fact  that  she  had  it  in  her  power,  by  her  own  testimony,  which 
was  not  taken  in  the  cause  to  disprove  and  deny  these  facts 
bearing  up(m  this  im[K)rtant  point;  and  we  think  it  is  a 
sound  rule,  that  wlien  a  party  to  a  suit  has  in  his  possession 
evidence  to  clear  up  any  doubt  or  solve  any  difficulty  and  he 
does  not  produce  it,  the  presumption  is,  that  the  evidence  if 
produced,  would  be  in  corroboration  of  that  already  given 
against  him.  Cllflonv.  Howard^  4t  IIow.  242;  Gkrm  v.  Glenn, 
17  Iowa  498;  Goshorn's  Executors  \,  SnoilyrasSy  ^.y  17  W. 
Va.  717;  Kniffhi  v.  Cajnio,  23  W.  Va.  639. 

We  are  therefore  of  opinion  that  the  circuit  court  did  n<it 
err  in  declaring  said  deed  fraudulent  and  void,  but  it  ought 
not  to  have  declared  the  same  absolutely  void,  but  void  only 
as  against  said  creditors;  but  the  court  did  err  in  <leclaring  the 
debt  of  $500.00  of  Martha  E.  Chilton  a  lien  on  the  lands 
described  in  the  deed  of  February  22,  1875.  It  remains  to 
C(msider  what  interest  the  said  A.  H.  Wilson  owned  in  the 
tract  of  1,212  acres  of  land  which  can  be  made  liable  for  the 
j^ayment  of  his  debts.  Assuming  as  true  what  is  alleged  by- 
Wilson  in  his  answer  that  his  father  John  Wilson  at  the 
time  of  bis  death  was  the  owner  of  the  tract  of  1,212  acres  of 
land  and  upon  his  death  **many  years  ago"  the  title  to  sai<I 
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land  descended  to  his  nine  children  as  his  heirs,  and  that 
the  same  became  delinquent  for  the  taxes  assessed  thereon 
for  the  years  1861  and  1862,  and  that  the  same  were  sold  by 
the  sherift  of  said  county  lor  such  delinquent  taxes  and  pur- 
chased at  such  sale  by  said  A.  11.  Wilson  on  October  6,  1866 
and  that  his  sister  Mary  8.  Kelly  and  her  husband  by  deed 
dated  December  10,  1867  conveyed  her  undivided  ninth  part 
of  said  1,212  acres  to  Gillison  trust  for  the  benefit  of  Mary 
E.  Wilson  the  wife  of  A.  II.  Wilson,  and  that  afterwards,  on 
October  12,  1868,  the  said  tract  of  land  was  in  pursuance  of 
said  purchase  at  such  tax  sale  conveyed  to  him  by  John 
Slack,  Sr.,  the  recorder  of  said  county  by  deed  of  that  date 
and  duly  recorded  in  his  office  on  that  day;  and  that  on 
October  9,  1871,  by  deed  of  that  date  he  conveyed  to  Mrs. 
Mary  A.  Wilson,  the  wife  of  his  brother  Orestes  Wilson,  a 
parcel  of  said  tract  of  said  1,212  acres  containing  142  acres; 
these  conclusions  follow:  First,  that  said  Alexander  H. 
Wilson  by  his  purchase  under  said  tax  sale  and  by  the  re- 
corder's deed  made  to  him  in  pursuance  thereof  acquired  all 
the  title  of  the  heirs  of  his  father  John  Wilson,  in  and  to 
the  said  tract  of  land  which  was  vested  in  them  at  the  com- 
mencement of  the  years  1861  and  1862;  Se^-ond:  that  his  title 
so  acquired  overreached  and  vested  in  him,  all  such  title  as 
was  conveyed  to  said  Gillison  trustee  by  the  deed  from  Mary 
8.  Kelly;  Thirdly:  that  the  deed  of  trust  executed  by  said  A. 

11.  Wilson  on  August  1,  1870,  to  Gillison  to  secure  to  Blaine 
his  debt  of  Jl,500.00  operated  to  convey  to  him  all  of  said 
1,212  acres  of  land  not  before  that  time,  and  after  October 

12,  1868,  conveyed  by  him  to  any  other  person  and  that  the 
tract  of  142  acres  of  land  conveyed  to  Mary  A.  Wilson  is 
subject  to  said  deed  of  trust,  and  Fourthly:  that  the  several 
judgments  reported  by  said  c(mimissioner  are  liens  according 
to  their  several  priorities,  upon  the  lands  described  in  the 
deed  of  February  22,  1875,  and  upon  all  of  said  tract  of  1,212 
acres  of  land,  except  the  tract  of  142  acres,  conveyed  to  said 
Marj'  A.  Wilson,  subject  to  the  prior  lien  of  the  trust  deed  to 
secure  the  Blaine  debt. 

It  is  however  contended  by  the  counsel  for  the  appellants 
that  the  commissioner  having  reported  that  the  interest  of 
A.  II.  Wilson  in  the  1,212  acres  was  only  one-third  thereof. 
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it  was  error  for  the  court  to  direct  the  sale  of  tlie  529J  acres 
instead  of  404  acres.  It  is  true  the  report  in  this  respect  was 
was  not  excepted  to  but  it  was  not  necessary  to  ex- 
cept to  it,  even  it  the  commissioner  had  been  ordered 
to  determine  the  question  of  law,  involved  in  the  con- 
struction of  liis  title  deed.  But  he  was  not  required  to 
do  so,  and  the  error  made  by  him  in  reporting  that  he  was 
only  the  owner  of  one-tliird  of  the  tract  of  1,212  acres  was 
apparent  U[)on  the  face  of  the  report,  and  tlie  party  prejudiceil 
thereby  may  avail  liimself  of  this  error  in  this  Court  al- 
tliough  he  may  have  failed  to  except  to  the  report  for  that 
cause  in  tha  court  below. — Reitz  tf  O).  v.  Bennett  ^  0>.,  6  W. 
Va.  418;  Mercer  Acadenn/  v.  Rdsk,  8  W.  Va.,  373;  Ofrnp- 
heWs  a<hnW  v.  White,  iruMee,  14  W.  Va.  122:  Ward  v.  Ward, 
21  W.  Va.  262.  The  circuit  court  therefore  erred  in  not 
liolding  the  whole  tract  of  1,212  acres  subject  to  the  prior 
lien  of  the  Blaine  trust  debt  of  $1,500.00,  and  in  not  holding 
the  whole  of  said  tract  except  the  parcel  of  142  acres  con- 
veyed to  Mary  A.  Wilson  as  well  as  the  lands  described  in 
said  deed  to  Mary  E.  Wilson  dated  February  22,  1875,  sub- 
ject to  the  liens  of  said  judgments  and  in  decreeing  the  sale  of 
said  529 J  acres,  which  was  only  a  part  of  the  lands  of  said 
A.  H.  Wilson  liable  to  trust  and  judgment  liens,  all  of  which 
should  be  exhausted  before  the  lands  conveyed  to  Martha  E. 
Chilton,  by  the  deed  of  February  22,  1875,  can  properly  be 
sold.  It  n)ust  not  be  overlooked  in  the  proceedings  which 
must  be  had  in  this  cause  before  any  decree  of  sale  of 
the  said  lands  can  be  rendered,  that  section  seven  of 
chapter  126  of  the  acts  of  the  legislature  provides  that 
in  a  **suit  brought  by  a  judgment  creditor  to  enforce 
the  lien  of  his  judgment  by  a  sale  of  the  land  of  such 
judgment  debtor,  no  decree  shall  be  entered  for  the 
distribution  of  the  proceeds  of  the  sale  of  such  real  estate, 
until  the  notice  to  lien  holders  prescribed  by  that  section 
shall  be  given,  and  a  report  made  in  pursuance  thereof  by  a 
commissioner,  ascertaining  the  liens  on  said  lands;"  until 
this  has  been  done,  the  commissioner's  report,  so  far  as 
it  ascertains  the  liens  and  their  priorities  on  the  debtor's 
land  ought  not  to  be  confirmed,  because  every  creditor 
having  a    right  to  prove  his  debt,  before  such   commissioner 
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may  controvert  the  claim  of  every  other  lien  creditor. 
The  decree  rendered  in  this  cause  on  June  27,  1879,  is  so 
carelessly  drawn  as  to  render  its  execution  almost  impossible. 
Upon  its  face  it  neither  ascertains  the  amount  or  priority  ot 
any  debt,  or  the  person  to  whom  the  same  is  to  be  paid.  It 
is  true  it  refers  to  the  "several  sums  ascertained  to  be  due  to 
the  complainant  and  other  judgment  and  trust  creditors  of 
Wilson  the  several  sums  ascertained  to  be  due  to  them  re- 
spectively by  report  of  Gallagher,  and  contained  on  pages 
33  and  34  ot  said  report,"  and  decrees  that  unless  the  same 
be  paid,  &c.  Sucli  a  decree  leaves  every  creditor  to  deter- 
mine for  himself  and  at  his  peril  the  amount  intended  to  l)e 
decreed  to  him.  As  this  decree  must  for  other  errors  therein 
be  reversed,  it  is  not  necessary  to  decide  whether  this 
error  in  the  decree  would  of  itselt  be  sufficient  to  reverse 
the  same;  but  we  are  ot  opinion  that  the  decree  should  upon 
the  lace  thereof,  show  the  amount  and  priority  of  the  several 
debts  against  said  A.  II.  Wilson  ;  the  persons  to  whom  each 
is  f)ayable,  and  the  property  or  fund  out  of  which  each  debt 
is  entitled  to  be  paid.  We  are  therefore  of  opinion  that  so 
much  of  the  said  decree,  as  sustains  a  part  of  the  exceptions 
of  the  plaintiff  and  the  Clifton  Iron  and  Nail  Comi)any,  to 
the  report  of  the  commissioner,  and  as  overrules  the  excej)- 
tions  to  said  report  by  Martha  E.  Chilton,  so  much  of  said 
decree  as  declares  the  said  deed  trom  A.  II.  Wilson  to  Martha 
E.  Chilton  dated  February  22,  1875,  was  made  with  intent  to 
hinder,  delay  and  defraud  the  creditors  of  said  Alexander  II. 
Wilson  must  be  affirmed ;  that  so  much  of  said  decree  as  de- 
clared the  deed  of  February  22,  1875,  be  "vacated,  annulled 
and  set  aside,"  is  erroneous  and  should  l)e  amended,  by  de- 
claring that  the  said  deed  is,  as  to  the  ssiid  creditors  of  said 
Wilson,  fraudulant  and  void,  and  the  same  as  to  (hem,  is  set 
aside,  vacated  and  annulled,  and  being  so  amended  must  also 
be  affirmed;  and  that  the  residue  of  said  decree  must  be  re- 
versed with  costs  against  the  api^ellants  Martha  E.  (.hilton 
and  Mary  E.  Wilson,  in  favor  of  the  plaintifl:  and  the  other 
appellees,  except  Joseph  B.  Chilton,  as  the  parties  substan- 
tially prevailing ;  and  this  cause  is  remanded  to  the  circuit 
court  of  Kanawha  county  for  further  proceedings,  there  to 
be  had  tlierein,  according  to   the   principles  settled   in    this 
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opinion,  and  according  to  the  rules  and  prineiiilcH  governing 
courts  of  equity. 

Reversed. — Remanded. 
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WHEELING. 

Wheelinc*  v.  Black  ct  ah. 
Hubmitted  September  8,  1884.— Decided  December  6,  LS84. 

1.  Where  a  declaration  on  a  )x>nd  witli  collateral  condition  coutainB 

a  genenil  and  also  special  aHKigninentH  of  breac^hes,  tlie  defendant 
may  projieriy  demur  to  the  declaration  and  to  each  assign meut  of 
breaches,    (p.  273.) 

2.  If  in  such  case  the  demurrer  is  simply  to  the  declaration  and    the 

latter  contains  matter  sufficient  to  maintain  tlie  action,  the  de- 
murer must  be  overruled,  although  some  of  the  breH<ihes  asHi^n- 
ed  are  insutflcient,  and  tlie  gn)unds  of  such  insuitlciency  are 
specified  in  the  demurrer,     (p.  273.) 

3.  It  is  a  general  rule  in  actions  on  such  bonds,  ttiat  the  breaches  will 

be  sufficiently  assigned  by  negativing  the  wordsof  the  conilitioii. 
(p.  273.) 

4.  This  general  rule  is  universal  where  the  condition  provides  for  a 

single  act  to  lie  done,  but  where  it  provides  for  many  things  <3f 
different  kinds  to  be  done,  the  omission  of  any  one  of  which 
would  constitute  a  breach,  it  is  usual  and  pn>))er  to  make  8|)eeiaU 
assignments  of  the  breaches  of  each  kind  or  class  of  such  acts. 
But  it  is  not  necessary  to  set  forth  eaqji  single  act  or  the  several  i>ar- 
ticular  sumsof  money  received  constituting  the  breaches,  (p.  274. ) 

5.  Under  our  statute--sec.  46  of  chap.  ICO,  Acts  of  1882— providl  11^5 

for  the  filing  of  a  bill  of  particulars  of  the  plaintifl^s  claim,  the 
necessity  for  special  assignments  ot  breaches  is  to  a  great  extent 
if  not  entirely  obviated.  By  filing  such  bill  of  particulars  with. 
his  declaration  the  plaintiff  may  dispense  with  such  special  as- 
signment in  most  if  not  in  all  cases,    (p.  274.) 

0.  Where  by  the  charter  or  organic  law  of  a  municipal  corporation 
the  officers  are  to  be  elected  for  a  term  of  years  specified,  and  the 
charter  or  ordinances  contain  no  restrictive  clause  or  words,  the 
offlcers  continue  to  hold  and  exercise  their  offices,  after  the  ex- 
pimtion  of  such  si>t»ciried  term,  until  they  are  superseded  i>y  the 
election  of  other  officers  in  their  places,     (p.  276.) 
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7.  B.  having  been  elected  by  the  council  of  the  city  of  Wheeling  col- 

lector of  said  city  for  the  unexpired  portion  of  the  current  term 
of  said  office,  and  having  continued  to  hold  and  exercise  the  duties 
of  said  office  after  theexpi-ration  of  said  current  term  and  until  his 
successor  was  elected  and  qualified.    Held  : 

I.  B.  legally  continued  to  hold  and  exercise  the  duties  of  said 

office  until  his  successor  qualified  ;  and 

II.  The  sureties  on  the  official  bond  of  B.  are  bound  to  the  same 
extent  for  any  default  while  thus  in  office  after,  that  they 
are  for  defaults  committed  before,  the  expiration  of  the  cur- 
rent term  specified,    (p.  277.) 

8.  Special  assignments  of  breaches  being  merely  in  the  nature  of 

bills  of  particulars  or  notices  of  the  character  of  the  plaintlflTs 
demand,  no  such  assignment  can  be  held  bad  on  demurrer  if  it 
contains  any  single  averment  constituting  a  breach  of  the  con- 
dition of  the  bond,  even  though  it  contain  other  matters  which 
do  not  constitute  such  breach.  The  proper  mode  of  reaching 
such  irrelevant  matters  is  to  move  to  have  them  stricken  out,  or 
to  object  to  the  introduction  of  evidence  to  prove  them.   (p.  278.) 

9.  In  an  action  in  which  a  municipal  corporation  is  plaiutitf,  a  suL>- 

pcena  duces  tecum  may  be  awarded  for  the  production  of  a  docu- 
ment in  the  ix)ssession  of  the  defendant  on  the  affidavit  of  mem- 
bers of  the  council  of  such  corporation  having  peculiar  knowl- 
edge of  the  importance  of  such  document  as  evidence  for  the 
plaintiff,    (p.  279.) 

10.  On  the  facts  appearing,  a  motion  by  the  defendant  for  a  change 
of  venue  was  properly  overruled,     (p.  279.) 

11.  An  application  for  a  change  of  venue  should  be  made  at  the  ear- 
liest opportunity,     (p.  280.) 

12.  Our  statute— sec.  1,  chapter  62,  Acts  1881,  declaring  that  no  jud^e 
or  officer  of  a  court  shall  be  disqualified  from  performing  his 
official  duties  in  any  cause  by  reason  of  the  fact  tliat  lie  is  a  citi- 
zen and  tax-payer  of  the  county,  district,  or  nmnicipal  corpora- 
tion interested  in  or  a  party  to  sucli  cause,  is  constitutional . 
(p.  280.) 

13.  A  municipal  court  of  a  city  will  take  Judicial  notice  of  the  ordi- 
nances of  such  city,  and  they  need  not  be  pleaded,     (p.  281.) 

14.  When  a  collector  of  a  city  collects  from  the  tax-payers  by  virtue 
of  his  office  interest  on  taxes,  he  is  in  no  position  to  assert  that 
said  interest  was  illegally  collected  ;  and  in  an  action  brought 
against  him  for  such  interest  by  said  city  he  will  not  be  perniit- 
te<l  to  defeat  the  same  by  alleging  such  illegal  cx)llection.  (p.  281.) 
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15.  A  city  or  other  collector  of  public  taxes,  which  bear  interest,  is 
liable  for  interest  accrueil  on  said  taxes ;  and  if  he  fails  to  account 
for  tlie  same,  and  instead  of  doing  so  he  deposits  the  prcKjeeds  of 
sucl)  taxes  in  bank  and  takes  to  his  own  use  the  interest  paid  by 
tlie  bank  on  such  deposit,  he  and  his  sureties  will  be  liable  to  said 
city  for  the  si>ecific  interest  so  received  by  him  from  the  bank  on 
such  proceeds,     (p.  288.) 

16.  In  an  action  on  a  bond  with  collateral  condition,  to  which  the 
only  plea  is  conditions  {)erfornied,  an  instruction,  which  atisuiues 
that  the  defendant,  a  tax-collector,  may  have  received  interest  €>n 
the  taxes  collected  by  him  or  their  proceeds  which  it  was  his 
duty  to  pay  to  the  plaintifT,  and  places  the  burden  of  proving  that 
he  has  not  paid  or  accounted  for  said  interest  on  the  plaintiff,  is 
erroneous  and  was  projjcrly  refused,     (p.  285.) 

17.  An  instruction  is  erroneous  which  tells  the  jury,  that,  in  order  to 
recover  for  items  omitted  in  a  settlement,  the  plaintiff  must  not 
only  prove  that  there  was  such  omission,  but  that  it  wa«  fraudu- 
lently procured,  or  made  unintentionally  and  through  mistake, 
and  that  in  the  absence  of  any  evidence  of  the  circumstances  at- 
tending the  settlement,  the  jury  cannot  infer  the  existence  of 
such  fraud  or  mistake  ;  and  esi)ecially  is  it  so,  when  thei-e  is  evi- 
dence in  the  case  tending  to  show  that  such  omission  was  caused 
by  the  suppression  of  facts  on  tlie  part  of  the  defendant  which  it 
was  his  duty  to  disclose,    (p.  286.] 

Statement  by  Snyder,  Judge  : 

Action  of  debt  on  the  official  bond  of  George  (J.  Black  as 
collector  of  the  city  of  Wheeling,  brought  May  19,  1879,  by 
said  city  against  said  Black  and  W.  II.  Woodward,  R.  A. 
McCabe,  B.  M.  Eott  and  T.  II.  Reed  his  sureties  on  said 
bond.  The  action  was  commenced  in  the  municipal  court  of 
Wheeling  and  w^as,  September  20,  1880,  upon  the  motion  of 
the  defendants,  removed  therefrom  to  the  circuit  court  of 
Ohio  county,  in  which  court  it  was  docketed  and  by  consent 
ordered  to  be  proceeded  in  there,  in  all  respects,  as  if  it  had 
been  originally  brought  in  that  court. 

At  the  March  rules  1881,  the  plaintiff  filed  an  amended 
declaration.  The  bond  sued  on  is  in  the  penalty  of 
$30,000.00,  dated  August  25,  1874,  and  payable  to  the  city 
of  Wheeling.     Its  condition  is  as  follows: 

"The  condition  of  the  above  obligation  is  such,  that 
whi^reas,  the  above  bound  George  (J.  Black  was,  on  the 
eleventh  day  of  August,  A.  D.  1874,  duly    elected    collector 
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of  the  city  of  Wheeling  by  the  council  of  said  city  for  the 
unexpired  portion  of  the  current  term  of  said  office  and  hath 
accepted  the  same :  Now,  if  the  said  George  Q.  Black  shall 
well  anf)  truly  account  for  and  pay  into  the  treasury  of  the 
said  city,  at  the  time  or  times  which  are  or  may  be  prescrib- 
ed by  the  council  of  said  city,  all  taxes  which  shall  in  the 
year  1874  be  levied  and  assessed  on  the  personal  property 
and  on  the  real  estate  and  tithables  in  said  city,  and  also  all 
water  rents  assessed  or  due  while  he  is  such  collector  or 
which  shall  be  placed  in  his  hands  for  collection,  and  all 
taxes  and  assessments  which  it  is  or  may  be  made  his  duty  to 
collect,  and  shall  in  like  manner  account  for  and  pay  into 
the  treasury  of  said  city  or  into  the  hands  of  a  receiver  of 
said  city,  or  to  such  person  or  persons  as  may  be  entitled  to 
receive  the  same,  all  moneys  which  may  come  into  his  hands 
under  or  by  color  or  pretense  of  his  office,  and  shall  do  and 
perform  all  things  required  of  him  as  such  collector  by  the 
ordinances  of  said  city,  and  shall  in  all  things  diligently,  hon- 
estly and  faithfully  discharge  the  duties  of  his  said  office, 
then  the  foregoing  obligation  shall  be  void,  or  otherwise  to 
be  and  remain  in  full  force  and  virtue." 

The  declaration,  which  occupies  twenty-five  manuscript 
and  over  fourteen  printed  pages  of  the  record,  is  too  long  to 
be  inserted  here  especially  as  it  would  subserve  no  useful 
purpose  to  do  so.  Only  a  general  statement  of  its  nature  and 
purport  will  be  given  here,  and  the  portions  assailed  as  in- 
sufficient will  be  more  particularly  noticed  hereafter  in  the 
consideration  of  the  demurrer  thereto. 

It  contains  but  a  single  count,  and  after  declaring  on  the 
bond  in  the  usual  form  and  setting  forth  its  condition  in  full, 
it  avers  that  the  city  of  Wheeling,  the  plaintiff,  had  on  April 
20,  1870,  passed  an  ordinance  consolidating  the  offices  of 
"collector  of  assessments"  and  ^'collector  of  water  rents" 
and  creating  the  officeof ''collector  of  the  city  ot  Wheeling," 
conferring  upon  the  latter  the  duties  and  liabilities  thereto- 
fore pertaining  to  the  two  former  offices  as  then  prescribed 
by  the  laws  and  ordinances  of  said  city,  and  that  it  was  pro- 
vided by  an  ordinance  of  said  city  then  in  force  that  the 
term  of  office  of  each  of  said  first  mentioned  officers  should 
continue  until  his  successor  should  be  elected  and  qualified. 
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that  the  successor  of  said  Black  as  such  collector,  qualified 
on  September  14,  1875,  that  the  said  current  term  of  office 
of  said  Black  as  collector  continued  until  the  said  day,  and 
that  as  such  collector  he  was  charged  with  and  assumed  the 
duties  of  collecting,  accounting  for  and  paying  to  the  plain- 
tiff all  taxes  levied  and  assessed  within  and  for  the  year  1874, 
for  the  use  of  said  city  on  the  real  and  personal  property, 
tithables  and  water  rents  of  and  within  said  city,  that  taxes 
were  levied  and  assessed  within  said  year  on  the  real  and 
personal. estate  and  tithables  in  said  city  for  a  large  sum,  to- 
wit:  $100,000.00,  and  for  water  rents  another  large  sum,  to- 
wit:  $00,000.00,  that  other  water  rents,  to-wit:  $60,000.00, 
were  due  while  he  was  such  collector  and  that  other  water 
rents,  to-wit :  $60,000.00,  were  placed  in  his  hands  for  col- 
lection while  he  was  such  collector.  Then  follows  a  general 
and  eight  special  assignments  of  breaches  of  the  condition 
of  said  bond.  The  general  assignment,  oi  course,  simply 
avers  that  the  said  Black  failed  to  do  and  perform  all  or 
any  of  the  duties  and  obligations  mentioned  in  the  condition 
of  his  bond.  The  demurrer  was  sustained  as  to  the  eighth 
special  assignment  of  breaches  and  the  second  was  subse- 
(juently  stricken  out  on  the  motion  of  the  plaintift.  These 
two  assignments,  therefore,  need  not  be  further  noticed. 

The  first  special  assignment  is  to  the  effect,  that  the  said 
Black  during  the  time  he  continued  in  office  as  collector,  to- 
wit:  from  August  25,  1874  to  September  14,  1875,  received 
by  virtue  of  his  office  on  account  of  the  plaintiff,  divers  sums 
of  money,  to-wit :  $160,000.00,  which  it  was  his  duty  to  ac- 
count for  to  the  plaintiff,  and  which  he  wholly  failed  and 
neglected  to  do. 

The  general  purport  of  the  third  special  assignment  is, 
that  for  the  year  1874,  taxes  to  the  amount  of  $49,717.98 
were  assessed  on  the  real  and  personal  property  and  tithables 
of  the  city  and  placed  in  the  hands  of  said  Black,  and  that, 
by  virtue  of  his  office  and  certain  ordinances  therein  men- 
tioned, it  was  his  duty,  at  least  once  in  every  two  weeks,  out 
ot  the  first  collections  made  by  him,  to  make  deposits  in  the 
Bank  of  Wheeling  to  the  credit  of  List  and  Davenport,  com- 
missioners, until  said  deposits  amounted  to  $36,000.00,  and 
then  on  every  second  Friday  since  his  last  payment,  to  paj^ 
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into  the  treasury  of  the  city  hi«  collections  and  to  account 
lor  and  pay  into  the  treasury  on  or  before  November  1, 1875, 
the  whole  of  said  $49,717.98  not  required  to  pay  said 
$36,000.00;  and  that  he  wholly  failed  to  make  said  deposit  or 
pay  to  the  plaintiff  or  into  the  treasury  the  said  $49,717.98, 
or  any  part  thereof. 

The  fourth  special  assignment  is,  in  substance,  that  for  the 
year  1874,  the  list  of  water  rents  was  placed  in  the  hands  of 
said  Black  for  collection  amounting  to  thesum  of  $49,272.09; 
that  by  virtue  of  his  office  and  ordinances  therein  mentioned 
it  was  his  duty  to  collect  and  account  for  and  pay  said  sum 
into  the  treasury  of  the  city  on  or  before  November  1,  1875, 
and  that  he  wholly  failed  to  pay  or  account  for  said  water 
rents  or  any  part  thereof. 

The  fiflh  special  assignment  is  very  long,but  the  purport  of  it 
in  brief  is,  that  the  taxes  and  water  rents  for  the  year  1874, 
which  it  was  the  duty  of  said  Black  to  collect  and  account  for  and 
pay  over  at  the  times  and  in  the  manner  specified  in  the  third  and 
fourth  special  assignments,  he  failed  to  pay  over  at  the  times 
he  ought  to  have  done  and  was  required  to  do,  but  after 
making  said  collections  he  wrongfully  retained  for  his  own 
use  the  moneys  which  he  should  have  deposited  in  the  Bank  of 
Wheeling,  for  along  time,  to-wit,  six  months ;  that  he  so  re- 
tained $30,000.00 ;  that,  although  he  did  after  so  retaining 
said  money  pay  said  $36,000.00  into  said  bank,  he  wholly 
failed  to  pay,  at  the  time  of  each  payment,  all  that  he  had 
theretofore  collected  for  the  city  and  then  in  his  hands,  but 
retained  to  his  own  use  at  the  time  of  each  payment  sums 
which  aggregated  $30,000.00,  and  that  after  paying  said 
$36,000.00,  he  did  not  pay  his  collections  into  the  treasury,  at 
the  times  he  was  required  to  do  so,  the  whole  amount  of  taxas 
and  water  rents  then  due  and  in  his  hands,  but  retained  to 
his  own  use  for  a  long  time,  to-wit,  from  November  1,  1874, 
to  November  1,  1875,  a  large  part  of  said  taxes  and  water 
rent  to-wit,  $30,000.00,  and  of  this  last  sum  he  still  retains 
and  refuses  to  pay  a  large  sum  to-wit,  $10,000.00. 

The  sixth  special  assignment  is  to  the  eftect,  that  during 
the  time  said  Black  was  in  office,  between  August  25,  1874, 
and  September  14,  1875,  he,  under  color  and  pretense  of  his 
office,  received  as  collector  divers  sums  of  money  as  interest 
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oil  the  taxofi  assessed  on  the  real  and  personal  property  and 
tithables  and  water  rents  of  the  city  for  the  year  1874,  which 
he  deposited  in  the  Exchange  Bank  of  Wheeling,  amounting 
to  a  large  sum,  to-wit,  $5,000.00,  and  it  thereby  became  his 
duty  as  collector  to  pay  said  interest  to  the  plaintiff;  never- 
theless, he  wrongfully  appropriated  said  sums  to  his  own  use 
and  has  refused  and  neglected  to  pay  the  same  or  any  part 
thereof  to  the  plaintiff;  and 

The  seventh  sfiecial  assignment  is  the  same  as  the  sixth, 
except  that  it  avei's  the  said  Black  as  collector  received  and 
collected  $5,000.00  as  interest  on  taxes  and  water  rents  from 
the  tax-payers  ol  the  city  and  failed  and  refused  to  pay  the 
same  or  any  part  thereof  to  the  plaintiff,  as  it  was  his  duty 
to  do. 

The  declaration  avers  in  conclusion,  that  wherefore  the 
said  Black  did  not  in  all  things  diligently,  honestly  or  faith- 
fully discharge  the  duties  of  his  said  office  according  to  the 
form  and  effect  of  said  condition  of  his  bond,  and  that  by 
reason  of  the  breaches  set  forth  the  plaintiff  has  sustained 
great  injury  and  loss,  to-wit,  $30,000.00,  and  that  by  reason 
of  said  breaches  the  said  bond  became  forfeited  and  an  action 
has  accrued  to  the  plaintiff  to  demand  from  the  defendants 
the  said  sum  of  $30,000.00,  yet,  &c.,  &c. 

The  defendants  prayed  oyer  of  the  bond  and  demurred  to 
the  declaration  and  each  assignment  of  breaches  of  the  con- 
dition thereof,  which  demurrer  the  court  overruled  except  as 
to  the  eighth  special  assignment  of  breaches  as  to  which  it 
was  sustained  as  before  stated.  The  defendants  also  pleaded 
conditions  performed  on  which  plea  issue  was  joined  and  filed 
an  account  of  sets-off  and  five  special  pleas  in  writing  which 
latter  on  the  demurrers  and  objections  of  the  plaintiff  wore 
rejected  and  disallowed  by  the  court. 

On  motion  of  the  defendants  and  by  the  order  of  the  court 
the  plaintiff  filed  a  bill  of  particulars  of  its  claim  against  the 
defendants. 

In  September,  1883,  a  trial  wjis  had  by  jury  and  a  verdict 
returned  in  favor  of  the  plaintiff  for  $2,464.52,  which  verdict 
the  defendants  moved  the  court  to  set  aside,  but  the  court 
overruled  said  motion  and  entered  judgment  for  said  sum 
found  by  the  jury. 
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The  defendants  offered  no  evidence  on  the  trial  and  all 
that  adduced  by  the  plaintiff  is  certified  in  the  record  before 
us.  A  number  of  exceptions  were  taken  by  the  defendants 
to  rulings  of  the  court,  and  to  have  those  rulings  reviewed 
they  brought  this  writ  of  error. 

Ji.  G.  Barr  and  JI.  M.  Russell^  for  plaintiffs  in  error. 

W,  Ersldne  and   W,  P.  Ilahbard^  for  defendant  in  error. 

Snyder,  Judge: 

When  the  declaration,  although  it  contains  but  a  single 
count,  assigns  several  breaclics,  as  was  done  in  this  case,  it  is 
proper  to  demur  to  the  entire  declaration  and  to  each  assign- 
ment of  broaches;  for,  if  the  demurrer  is  merely  to  the  dec- 
laration and  it  contains  matter  sufficient  to  maintain  the 
action,  the  demurrer  must  be  overruled,  even  when  the 
breaches  assigned  are  defective  or  insufficient,  and  this  will 
be  so  notwithstanding  the  general  demurrer  states  as  special 
causes  therefor  such  defects  and  insufficiencies  of  the  breaches 
assigned.  Hauler  son  v.  Strivger^  6  Grat.  130 ;  Wright  v. 
Michif,  Id.  354. 

Whether  or  not  the  circuit  court  erred  in  overruling  the 
general  deniurrcr  will  necessarily  depend  entirely  upon 
whether  the  general  or  any  of  the  special  assigimients  of 
breaches  are  sufficient.  If  any  one  of  these  is  well  assigned, 
that  would  show  a  forfeiture  of  the  bond  and  the  right  to 
maintain  this  action.  It  will,  therefore,  be  more  convenient 
to  notice  first  the  demurrers  to  the  several  assignments  of 
breaches  of  the  condition  of  the  bond. 

Several  objections  are  alleged  to  the  general  assignment. 
It  may  be  stated  as  the  general  rule,  especially  in  this  State, 
as  inherited  from  the  State  ot  Virginia,  that  the  breaches 
will  be  sufficiently  assigned  by  negativing  the  words  of  the 
condition  of  the  bond  sued  ort. — Branch  v.  Randolph^  5  Call 
546;  Craig  hill  v.  Page,  2  II.  &  M.  446;  Hughes  v.  Smith,  5 
Johns.  173;  People  v.  Brush,  6  Wend.  456 ;  1  Chitty  PI.  612; 
2  Sawnd.  181;  Martgn  v.  CliJie,  83  Eng.  C.  L   R.  681. 

If  the  breach  is  assigned  in  words  equivalent  to  those  in 
the  covenant  or  condition  it  will  be  sufficient. — Smith  v.  Lloyd, 
16  Grat.  295;  3  Kob.  Pr.  596. 
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This  rule  is  universal  when  the  condition  of  the  bond 
provides  for  a  single  act  to  be  done;  but  where  it  provides 
for  many  things  of  different  kinds  to  be  done,  the  omission 
of  any  one  of  which  would  constitute  a  breach,  it  is  usual  and 
proper  to  specially  assign  breaches  of  each  kind  or  class  of 
such  acts.  But  it  is  not  necessary  or  even  proper  to  set  fortli 
each  single  act  or  the  several  particular  sums  of  money  re- 
ceived constituting  the  breach,  as  such  particularity  would 
lead  to  too  great  prolexity.  Albany  Dutch  Church  v.  Vedd4r^ 
14  Wend.  165;  Dickinson  v.  McOi^aio^  4  Rand.  158;  AUimx 
V.  The  Bank,  6  Rand.  204 ;  Commissioner  v.  Fry,  4  W.  Va. 
727;  8  Rob.  Pr.  596. 

The  reason  of  the  rule  and  also  of  the  exceptions  to  it,  is 
answered  by  doing  that  which  is  necessary  to  give  the  de- 
fendants reasonable  notice  of  the  complaint  alleged  against 
them.  Where  the  breach  consists  of  a  single  act  or  a  series 
of  acts  of  the  same  nature,  a  general  assignment  in  the  words 
ot  the  condition  is  sufficient.  But  where  the  contract  or 
bond  provides  for  the  doing  of  divers  acts  of  various  kinds 
and  at  different  times,  any  one  of  which  would  constitute  a 
breach,  a  general  assignment  may  or  may  not  give  sufficient 
notice  to  the  defendants,  and  whenever  the  latter  is  the  case, 
the  common  law  rules  of  pleading  require  special  assignments 
such  as  will  apprise  the  defendants  of  the  plaintiff's  de- 
niand. 

I  have  thus  stated  what  I  understand  to  be  the  general 
rule  and  its  modifications;  still,  it  seems  to  me,  that  our 
statute  dispenses  with  any  necessity  for  reporting  to  any  other 
than  a  general  assignment  of  breaches.  Itprovides  that,  "In 
any  action  or  motion,  the  court  may  order  a  statement  to  be 
filed  of  the  particulars  of  the  claim,  or  of  the  ground  of 
defonce;  and  it  a  party  fail  to  comply  with  such  order,  may, 
when  the  ciise  is  tried  or  heard,  exclude  evidence  of  any 
matter  not  described  in  the  notice,  declaration  or  other  plead- 
ing of  such  party  so  plainly  as  to  give  the  adverse  party 
notice  of  its  character." — Section  46  chapter  130  Code,  p. 
625;  and  section  46,  chapter  160  Acts  1882  p.  550. 

Under  this  statute,  the  notice,  required  by  the  assignment 
of  special  breaches  at  common  law,  may  be  given  by  the 
filing  of  a  statement  of  the  particulars  of  the  plaintiff's  claim ; 
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and  thus  to  a  great  extent,  if  not  entirely,  the  necessity  of 
special  assignments  of  breaches  may  be  dispensed  with  in 
declarations  on  bonds  with  collateral  conditions.  By  filing 
such  statement  the  object  of  the  law  is  complied  with,  that 
is,  notice  is  given  to  the  derendant  of  the  plaintiff's  demand, 
in  a  more  simple  form  and  equally  certain,  without  the  pro- 
lixity of  special  assignments  of  breaches. 

In  actions  on  policies  of  insurance  the  legislature,  by  chap- 
ter 66,  Acts  of  1877,  extended  the  provisions  of  this  statute 
with  the  evident  purpose  of  avoiding  the  difficulties  above 
indicated.  And  as  such  actions  are  very  similar  to  those  to 
which  the  present  action  belongs,  the  rules  applicable  to  the 
one  class  bear  directly  on  those  in  the  other.  See  on  this 
subject,  as  to  the  proper  interpretation  of  the  said  act  of 
1877,  as  well  as  the  statute  above  quoted,  the  opinion  of  this 
Court  in  GappeMr  v.  Iiis.  Co,y  21  W.  Va.  576. 

In  that  case  the  Court,  in  speaking  of  section  4  of  chapter 
126  of  Code,  which  is  of  the  same  character  as  the  Act  of 
1877  and  section  46  ot  chapter  130,  just  mentioned,  says,  the 
bill  of  particulars  or  set-oft  with  the  plea,  **if  defective, 
could  be  taken  advantage  of  by  the  opposite  side  not  by 
demurrer,  but  only  by  moving  to  exclude  the  evidence  from 
the  jury  which  might  be  oftered  to  sustain  such  imperfect 
bill  of  particulars  or  account,  and  that  such  bill  of  particu- 
lars or  account  constituted  no  part  of  the  pleadings  in  the 
ease."— 21  W.  Va.  598,  Chom  v.  Guthiie,  15  Id.  113;  Abell  v. 
I7is.  Co.,  18  Id.  412;  Smith  v.  Toivnsmd,  21  Id.  486. 

In  the  case  before  us  the  record  shows  that  the  defendants 
availed  themselves  of  said  statute,  and  on  their  motion  the 
court  required  the  plaintift  to  file  a  more  particular  statement 
of  its  claims  which  it  did,  and  no  motion  was  made  to  ex- 
clude evidence  on  the  trial  because  the  defendants  were  sur- 
prised or  not  sufficiently  informed  by  the  pleadings  of  the 
character  of  the  plaintitt"'s  demand. 

But  it  is  claimed  that  the  demurrer  to  the  general  assign- 
ment should  have  been  sustained,  because  it  avers  that  the 
terra  of  the  defendant  Black,  which  was  current  at  the  time 
of  the  execution  of  his  bond,  continued  until  September  14, 
1875.  The  claim  is  that  the  term  of  office  of  Black  expired 
two  years  after  February  1,  1873,  the  date  of  the  election  of 
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his  predecessor  whose  unexpired  term  he  was  elected  to  fill. 
Assuming  that  the  city  ordinances,  referred  to  in  the  declara- 
tion, do  not  extend  or  limit  the  term  of  office  of  Black  as 
fixed  by  the  statute  and  general  law  on  the  subject,  the  de- 
murrer properly  presents  the  question  whether  his  office  and 
liabilities  terminated  on  February  1,  1875,  two  years  after 
the  election  of  his  predecessor,  or  on  September  14,  1875, 
the  date  at  which  his  successor  qualified. 

By  the  Act  of  March  3,  1870,  amending  the  charter  of 
the  city  of  Wheeling,  it  is  provided :  "That  the  mayor,  city 
clerk,"  &c.,  *  *  and  "all  other  officers  deemed  necessary 
by  the  city  council,  shall  be  elected  by  the  council  for  tlie 
term  of  two  years." — Section  2,  chapter  101,  Acts  1870,  page 
106. 

The  declaration,  as  we  have  seen,  avers  that  the  term  of 
office  of  the  defendant.  Black,  was  to  continue  "until  his 
successor  should  be  elected  and  qualified."  Assuming,  then, 
that  the  question  must  be  determined  alone  by  the  true  con- 
struction of  this  statute,  did  the  term  of  Black  expire  two 
years  after  the  election  of  the  officer  whose  unexpired  term 
he  was  elected  to  fill,  or  did  it  continue  until  his  successor 
was  elected  and  qualified  ? 

Judge  Dillon  in  his  work  on  municipal  corporations,  says: 

"When,  in  the  charter  or  organic  law  of  a  corporation, 
there  is  an  express  or  implied  restriction  upon  the  time  of 
holding  office,  as  that  the  officers  shall  be  annually  elected  on 
a  particular  day,  and  that  they  shall  hold  from  one  charter 
election  day  till  the  next,  or  that  they  shall  be  elected  for  the 
year  ensuing  onli/y  in  such  case  they  cannot  hold  over  beyond 
the  next  election  day  or  the  end  of  the  year.  But  when,  by 
the  constitution  of  the  corporation,  the  officers  are  elected  for 
a  term,  and  until  their  successors  are  elected  and  qualified, 
or  when  thej^'  are  elected  'for  the  year  ensuing,'  and  the  char- 
ter or  organic  law  contains  no  restrictive  clause,  the  ofDcers 
mat/  continue  to  hold  and  exercise  their  offices,  after  the  expi- 
ration of  the  year,  until  they  are  superseded  by  the  election 
of  other  persons  in  their  places." — 1  Dill,  on  Mun.  Corp. 
section  220  (159). 

In  support  of  these  views  the  author  cites  in  addition  to  a 
number  of  English  cases,  decisions  from  the  States  of  Indi- 
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arui^  Cormeetieut^  Kejitwkt/,   New  York,  Tennessee  and  Illinois, 

The  cases  on  the  subject  are  fully  reviewed  in  Bethany 
V.  Sperry,  10  Conn.  200,  and  in  Straiton  v.  Outton,  28  Cal.  44. 
In  the  former  case  the  court  says :  "It  is  a  well  settled  prin- 
ciple that  an  annual  officer  continues  until  superseded  by  the 
appointment  of  another  in  his  place,"  and  that  this  principle 
applies  to  officers  of  both  public  and  private  corporations 
unless  there  be  some  restriciire  provisions  in  the  statute  creat- 
ing them. 

I  have  been  unable  to  find  any  decision  directly  in  conflict 
with  the  rule  as  above  stated  by  Judge  Dillon,  but  on  the 
contrary  I  find  the  rule  is  fully  sustained  by  the  great  weight 
of  the  authorities  and  it  must,  therefore,  be  regarded  as  the 
Bottled  law. 

Neither  the  statutes  nor  the  ordinances  in  relation  to  the 
city  of  Wheeling  have  any  restrictive  words  as  to  the  terms 
of  the  office  of  collector,  but  on  the  contrary,  I  think  the 
reasonable  construction  of  tlie  ordinances  of  the  city  referred 
to  in  the  declaraction  continues  the  term  ot  the  incumbent 
until  his  successor  is  elected  and  (jualified.  But  having  de- 
cided that  said  officer  held  over  under  the  general  law  it  is 
unnecessary  to  consider  said  ordinances  further  than  to  state 
that  they  neither  by  express  words  nor  by  implication  restrict 
the  powers  of  the  city  collector  to  hold  over  after  the  expira- 
tion of  the  term  of  two  years.  I  am,  therefore,  of  opinion 
that  the  defendant  Black  continued  legally  in  office  until 
September  14,  1875,  and  that  the  declaration  properly  so 
averred. 

It  follows  necessarily  that  Black,  being  thus  collector  tfe 
jure  of  the  city  until  his  successor  was  elected  and  qualified, 
his  sureties  are  bound  to  the  same  extent  for  his  default 
while  thus  in  office  after  the  end  of  the  two  years  from  the 
date  of  the  election  of  his  predecessor  that  they  are  for  his 
default  during  said  two  yeai*s. — State  v.  Wells,  8  Nev.  105; 
People  V.  Aikenhead^  5  Cal.  106;  Brandt  on  Sur.  and  Guar.  §§ 
458-59. 

It  is  also  objected,  that  one  of  the  defaults  alleged  is 
the  failure  of  Black  to  "pay  into  the  treasury  of  said  city,  at 
the  time  or  times  which  were  prescribed  by  the  council  of 
said  city,  all  taxes,"  &c.,  when  in  fact  the  office  of  treasurer 


Digitized  by 


Google 


278  WiiEEMNo  /•.  Black  ct  als,  [Sup.  Ct. 

had  been  abolished  by  statute.  I  do  wol  think  this  objection 
can  be  serious.  It  certainly  does  not  follow  that  the  aboli- 
tion of  the  office  of  treasurer  necessarily  destroys  the  treasury 
of  the  city.  The  mere  name  is  of  no  consequence,  there  was 
always  some  officer  or  depository  to  receive  the  funds  of  the 
city. 

It  is  also  objected,  that  this  assignment  does  not  aver 
when  the  taxes  f  jr  1874  were  levied,  or  that  any  time  or 
times  were  prescribed  for  their  payment,  or  who  was  entitled 
to  receive  the  same.  If  there  were  any  force  in  these  objec- 
tions they  could  not  be  taken  advantage  of  on  demurrer  for 
the  reason  that,  if  any  one  of  the  acts  complained  of  would 
constitute  a  breach  of  the  bond,  the  demurrer  to  the  assign- 
ment generally  would  have  to  be  overruled. — Henderson  v. 
Htlmjer,  6  Grat.  130. 

Having  noticed,  as  I  think,  all  the  objections  made  to  the 
general  assignment  ot  breaches  and  finding  none  of  them 
well  taken,  it  follows  that  the  demurrer  to  said  assignment 
as  well  as  the  general  demurrer  to  the  dealaration  was  prop- 
erly overruled. 

The  special  assignments  of  breaches,  being  merely,  as  we 
have  seen,  in  the  nature  of  a  bill  of  particulars  to  give  a  more 
definite  notice  to  the  defendants  of  the  character  of  the  plain- 
tiif's  claim  than  can  generally  be  given  in  the  general  assign- 
ment, no  such  special  assignment  can  be  held  bad  on  de- 
murrer if  it  contains  any  single  averment  constituting  a 
breach  of  the  condition  of  the  bond,  although  it  may  contain 
other  matters  which  are  irrelevant  or  which  do  not  constitute 
such  breach.  The  proper  mode  of  reaching  such  irrelevant 
matter  is  to  move  to  have  it  stricken  out  or  to  object  to  the 
introduction  of  evidence  offered  to  prove  it.  A  demurrer 
to  the  whole  assignment,  even  if  it  assigns  such  irrelevant 
matter  as  cause  therefor,  must  be  overruled  if  it  avers  other 
matter  constituting  a  breach  of  the  condition  of  the  bond. — 
Wright  v.  Mkhk,  6  Grat.  354. 

This  general  rule  disposes  of  the  several  demurrers  to  the 
special  assignments  of  breaches  contained  in  the  declaration, 
and  each  of  said  demurrers  was  properly  overruled,  because 
the  objections  nmde  in  each  instance  relate  to  only  part  of 
the  matters  alleged  as  breaches  and  not  to  the  whole  of  any 
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of  said  assignments.  The  matters,  however,  so  objected  to, 
8(>  far  as  they  are  properly  saved  by  objections  to  evidence  or 
instructions  prayed  and  refused,  will  be  hereafter  considered. 

A  suVipoena  duces  tecum  was  awarded  by  the  court  requiring 
the  defendant  Black  to  produce  a  certain  "cash  book"  kept 
by  him  in  his  office.  The  plaintift  founded  its  apiplication  for 
this  subpoena  on  the  affidavit  of  members  of  a  committee  of 
the  city  council  which  had  investigated  the  conduct  and  ac- 
counts of  Black  as  collector  of  the  city.  It  is  insisted  that 
said  affidavit  was  insufficient,  because  it  was  not  made  by  a 
party  to  the  action  as  required  by  the  statute.  Section  43, 
chapter  160,  Acts  1882. 

The  plaintifi  being  a  corporation  could  only  act  by  its 
officers  and  agents.  The  affidavit,  having  been  made  in  this 
case  by  members  of  the  city  council  who  had  peculiar  means 
of  knowing  the  importance  of  said  cash  book  as  evidence  for 
the  plaintift,  was  within  the  spirit  if  not  within  the  very  letter 
of  the  statute,  and  was  sufficient.  TVenton  Bankv,  Hacerstick^ 
11  N.  J.  171. 

It  is  assigned  as  error  that  the  court  overruled  the  motion 
of  the  defendants  for  a  change  of  venue.  The  record  shows 
that  this  action  was  tried  in  September,  1883,  and  that  the 
affidavits  filed  in  support  of  this  motion  were  made,  some  of 
them  between  December,  1879,  and  February,  1880,  and 
others  in  November,  1882,  and  none  of  them  after  the  latter 
date.  These  affidavits  are  made  for  the  most  part  by  resi- 
dents of  the  city  of  Wheeling,  and  state  that  on  account  of 
the  actions  of  Black  as  collector  of  the  city  there  has  been 
couftiderable  prejudice  among  the  people  against  him,  and 
from  their  knowledge  of  the  hostility  and  ill-feeling  towards 
him,  the  affiants  believe  that  such  a  state  of  public  sentiment 
has  resulted  that  a  fair  and  impartial  jury  could  not  be  ob- 
tained for  the  trial  of  this  action  in  said  city.  In  opposition 
to  this  motion  the  plaintift  filed  the  affidavits  of  a  large  num- 
ber of  residents,  both  of  the  city  and  of  the  county  outside 
of  the  city,  showing  that  in  the  opinion  of  the  affiants  a  jury 
from  the  country  districts  of  the  county  could  be  obtained  not 
only  without  prejudice  but  without  knowledge  of  the  matters 
in  controversy  in  this  action.  The  court  did  summon  a  jury 
from  the  districts  of  the  county  outside  of  the  city,  and  the 
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case  WJ18  tried  by  that  jury.  I  have  not  stated  the  full  pur- 
port ot  all  the  atKdavittt  filed  in  support  of  and  in  op[)08ition 
to  said  motion,  but  I  have  carefully  read  and  considered  the 
whole  of  theui,  and  I  am  satisfied  that  they  do  not  make  such  a 
I»lain  case  in  favor  ot  the  motion  as  would  justify  this  Court 
in  reversing  the  action  of  the  circuit  court,  lltulroiul  v.  Ap- 
pkgate,  21  W.  Va.  172;  tiiate  v.  Grar,  22  Id.  800. 

An  application  for  a  change  of  venue  should  be  made  at 
the  earliest  opyjortunity.  liailwajj  Compavy  v.  Mitchdl^  74 
111.  394 ;  Dean  v.  White,  5  Iowa  266 ;  Cook  v.  Garza,  9  Tex. 
358.  In  this  case  the  defendants  permitted  four  terms  to  pass 
after  the  issues  were  made  up  l)efore  they  made  their  motion. 
Under  the  circumstances  this  was  too  late. 

The  preliminary  motions  and  oiyections  to  the  pleadings 
were  passed  upon  and  determine<l  by  one  of  the  judges  of 
the  circuit  court  ol  Ohio  county,  but  the  action  was  ultimate- 
ly tried  by  a  judge  of  another  circuit.  It  was  admitted  tliat 
both  of  the  judges  of  the  circuit  court  of  Ohio  county  were 
citizens  and  tax-payers  of  the  city  of  Wheeling.  The  de- 
fendants objected  to  either  of  said  last  named  judges  passing 
uptmany  matter  in  the  case  on  theground  that  they  were  in- 
terested in  the  result  as  sucli  citizens  and  tax-|)ayei's.  This 
objection  was  overruled  and  that  is  now  asssigned  as  error. 
Our  statute  provides: 

"No  judge  of  any  court,  and  no  sheriff  or  other  officer  of 
a  court,  shall  be  disqualified  from  performing  his  official  du- 
ties with  respect  to  any  cause  by  reason  of  the  fact  that  he  is 
a  citizen  and  tax-payer  of  a  county,  district,  school  district, 
or  municipal  corporation  which  is  interested  in,  or  a  party  to 
such  cause." — Section  1  chajiter  62;  Acts  1881. 

That  the  legislature  had  tlie  right  to  enact  this  statute  is 
well  settled — The.  Mayor  v.  LoiHj,  31  Mo.  369;  City  OmiuU 
V.  Pepper,  1  Rich.  L.  364;  1  Dill,  on  Mun.  Corp.  section  431 
(360);  Cooley  on  Const.  Lim.  412. 

The  defendants  excepted  to  the  admission  of  the  bond  sued 
on  in  evidence  because  the  name  of  one  of  the  obligors  who 
signed  it  was  interlined  in  the  body  of  it.  There  is  nothing  in 
this  objection.  The  obligor  was  bound  by  the  bond  whether 
his  name  aj^peared  in  the  body  of  it  or  not.  If,  therefore,  it 
had  been  shown  that  the  interliniation   had  been   nuide  after 
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he  had  signed  it  and  without  his  knowledge,  it  would  have 
Ixsen  held  to  be  an  immaterial  alteration  and  disregarded. — 
Super cisors  v.  Dumi,  27  Qrat.  608. 

The  detendants  moved  the  court  to  exclude  an  ordinance 
oi  the  city  offered  in  evidence  on  the  ground  that  the  plead- 
ings did  not  notice  an  amendment  thereto.  It  is  a  sufficient 
reply  to  this  point  to  refer  to  the  fact,  that  this  action  was 
brought  in  the  municipal  court  of  Wheeling  and  that  said 
court  must  take  judicial  notice  of  the  ordinances  of  the  city 
whether  they  are  pleaded  or  not. — 1  Dill,  on  Mun.  Corp. 
section  413  (346).  But  the  ordinance  of  which  this  amend- 
ment was  a  part,  having  been  pleaded,  the  amendment  itself 
was  sufficiently  pleaded,  because  it  was  part  and  parcel  of 
the  ordinance  pleade<l. 

The  objections  to  the  admission  in  evidence  of  the  minutes 
of  the  proceedings  of  the  city  council  and  of  the  "cash-book" 
kept  in  the  office  of  the  defendant  Black,  were  properly 
overruled. — Cowki/  v.  The  People^  95  111.  262;  Baker  v.  Pres- 
^o/i,  Gilmer  235;  Brandt  on  Surety  and  Guar.,  section  519; 
SupiTcisors  V.  Duvn,  27  Grat.  608. 

The  plaintiffs  bill  of  particulars  contains  an  item  of 
$2,000.00  as  the  "amount  collected  by  Black  from  tax-payers 
a«  iniircsl  on  taxes  and  water-rents.^^  The  defendants  moved 
to  exclude  evidence  offered  to  prove  this  item.  It  is  now 
insisted  that  the  interest  column  of  the  cash-book,  being  as 
alleged  the  only  evidence  offered  to  support  this  item,  should 
have  been  excluded,  because  it  did  not  appear  therefrom 
that  the  interest  charged  therein  wjis  collected  on  taxes  upon 
which  Black  had  the  legal  right  to  collect  them.  I  am  not 
satisfied  that  this  (juestion  is  here  properly  presented  by  the 
record,  but,  as  it  arises  in  another  form  in  the  record,  it  may 
a8  well  be  considered  now.  •  The  position  of  the  defendants 
iH,  as  I  un<lerstand  it,  that,  if  the  defendant  Black  collected 
interest  from  tax-payers  of  the  city  on  taxes  (such  as  water- 
rents  and  school  taxes)  which  the  law  and  ordinances  of  the 
city  did  not  authorize  him  to  collect,  he  is  not  liable  to  tlie 
city  for  such  interest,  and  even  if  he  is  liable  his  sureties  are  not. 

The  forty-second  section  of  the  charter  of  the  city  (Acts  of 
1836)  provides  that  all  taxes  assessed  on  real  estate  for  the  ben- 
efit of  the  city  shall  bear  interest  at  ten  /xr  cent,  />6T  annum 
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until  i)aicl.  It,  therefore,  appearfi  that  Black  was  by  law  author- 
ized to  collect  interest  on  a  part  of  said  taxes,  and  in  the  ab- 
sence of  any  evidence  to  the  contrary,  the  legal  presumption 
is,  that  the  interest  collected  bj'  him  and  charged  in  the  in- 
terest column  ot  said  "  cash  book,"  wiis  such  interest  as  he 
was  by  law  authorized  to  collect.  If  such  was  not  the  fact 
Black  knew  it,  and  could  easily  have  shown  it  by  his  testi- 
mony.    But  he  declined  to  testify. 

"In  an  action  upon  the  official  bond  of  a  county  treasurer 
for  taxes  unaccounted  for,  the  fact  ot  the  illegality  of  the 
assessment  and  collection  of  said  taxes  is  no  defence." — Ma- 
haska V.  Ingalls,  14  Iowa  170. 

The  treasurer  of  a  town  and  his  sureties  were  held  liable 
for  taxes  which  had  been  collected  by  him,  though  such  taxes 
had  been  improperly  assessed  and  collected.  Bulbmnkle  v. 
Gutfenbtrg,  17  Wis.  601. 

Taxes  collected  from  tax-payers  by  a  collector  of  a  town 
cannot  be  retained  by  him  on  the  ground  that  said  taxes  were 
not  legal.  Emris  v.  Trenlon^  4  Zabr.  764;  Thovipsoii  v. 
Stickney,  6  Ala.  579 ;    Walters  v.  State,  1  Gill  302. 

In  Lucas  v.  Locke,  11  W.  Va.  81,  91,  this  Court  said :  "  To 
liold  a  deputy  and  his  sureties  liable  to  the  sheriff  on  his  bond, 
it  is  not  necessary  that  the  deputy  is  acting  under  color  of 
some  writ,  but  if  he  is  acting  under  color  of  his  office,  and 
professing  so  to  act  and  inducing  others  interested  to  believe 
he  is  acting  colore  officii,  he  and  his  sureties  will  be  bound  for 
such  acts." 

It  is  notpretendedin  the  present  case,  that  the  interest  on  the 
taxes  in  question  was  not  collected  by  Black  under  color  or 
pretense  of  his  office,  but  simply  that  it  was  collected  without 
authority  of  law.  It  was  by  virtue  of  his  office  that  he  in- 
duced the  tax-payers  to  pay  it,  and  it  seems  to  me,  it  would 
be  a  reproach  to  the  law  to  permit  him  to  retain  this  interest 
against  the  demand  of  the  city.  He  made  the  collection  as 
the  officer  and  agent  of  the  city.  He  is,  therefore,  estopped 
from  denying  that  his  act  was  legal,  and  he  is  in  no  position 
to  raise  the  question  whether  the  whole  amount  of  interest 
collected  by  him  was  legally  collected  or  not.  Brandt  on 
Surety  and  Guar.  452. 

The  defendants    moved    to   exclude   the   evidence  of  the 
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cufihier  of  the  Exchange  Bank  in  relation  to  the  balance  to 
the  credit  of  Black  in  that  bank  on  December  17,1874. 
This  motion  was  overruled  and  defendants  claim  this  was 
error.  The  object  of  this  evidence  was  to  charge  Black  tor 
interest  received  by  him  and  not  accounted  for,  on  the  money 
of  the  city  dejiosited  by  him  in  said  bank.  There  can  be  no 
doubt  but  that  he  was  liable  for  such  interest. — Brandt  on 
Surety  and  Guar.,  section  455.  It  seems,  however,  that  the 
defendant's  objection  is  rested  mainly  on  the  fact  that  the 
cashier  of  the  bank  did  not  in  his  evidence  distinguish  be- 
Uveen  the  interest  paid  to  Black  on  account  of  the  city's 
funils  and  on  his  own  funds.  The  interest  account  upon 
these  two  funds  seems  not  to  have  been  kept  distinct  and  they 
were,  consequently,  undistingiiishablc.  If  this  were  so  the 
confusion  resulted  from  the  act  of  Black  and  the  explanation 
of  what  interest  he  received  from  the  public  money  and  what 
on  his  private  funds,  rested  upon  him.  It  was  enough  for 
the  city  to  show  that  it  was  entitled  to  at  least  a  part  of  said 
interest  and  in  the  absence  of  any  explanation  as  to  what 
part,  it  was  for  the  jury  to  find  to  what  extent  he  was  liable. 

But  it  is  asserted  that  the  claims  of  the  plaintiff  are  incon- 
sistent in  regard  to  the  interest.  That  if  he  is  chargablefor 
the  interest  which  he  collected  or  ought  to  have  collected, 
from  the  tax-payers,  he  cannot  also  be  made  liable  for  the 
8j>ecific  interest  received  by  him  on  the  proceeds  of  taxes 
from  the  bank.  Of  course,  if  he  had  accounted  for  all  the 
interest  due  on  the  taxes,  he  would  not  also  be  liable  for  the 
s|HHrific  interest  received  by  him  from  deposits  of  the  public 
funds  in  the  bank.  But  he  was  liable  tor  the  whole  interest 
in  the  one  form  or  the  other  and,  if  he  was  being  charged 
H-ith  and  compelled  to  pay  more  than  what  was  properly  due 
to  the  city,  the  explanation  and  evidence  of  tbat  fact  should 
come  from  him.  If  he  had  accounted  for  or  been  charge<l 
with  more  interest  than  he  was  liable  for,  he  could  readily 
have  shown  that  fact  and  thus  repelled  the  prirnob  facie  case 
made  against  him  by  the  city  in  charging  him  in  the  two 
modes  of  which  he  now  complains. 

I  V>elieve  I  have  now  noticed  all  the  objections  to  evidence 
iairly  arising  in  the  record  and  which  it  is  deemed  matei'ial 
to  notice  specifically. 
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After  all  the  evidence  had  been  introduced,  the  whole  of 
which  was  adduced  by  the  plaintiff,  and  none  hy  the  defend- 
ants, the  court  on  the  motion  of  the  detendants,  gave  to  the 
jury  three  instructions  and  refused  to  give  nine  other  instruc- 
tions prayed  for  by  the  defendants.  Those  thus  refused  are 
numbered  from  four  to  twelve  inclusive.  That  the  fourth, 
sixth,  eighth,  tenth  and  twelfth  of  said  instructions  were 
properly  rejected,  sufficiently  appears  from  what  has  been  de- 
cided in  the  preceding  part  of  this  opinion.  The  others  ot 
said  rejected  instructions  are  as  follows: 

5.  "The  burden  of  proof  is  on  the  plaintiff  to  show  the 
failure  ot  Black  to  pay  to  the  city  or  for  its  benefit  any  sums 
of  money  which  Black  may  have  received  from  the  Exchange 
Bank  by  way  of  interest  on  money  deposited  in  such  bank, 
and  in  the  absence  of  any  such  evidence,  no  recovery  can  be 
had  in  this  action  by  reason  of  the  receipt  by  Black  of  any 
such  sums." 

7.  "With  reference  to  all  acts  of  a  public  officer,  such  as 
the  collector  of  the  city  ot  Wheeling,  the  presumption,  in  the 
absence  ot  i»roof  to  the  contrary,  is  that  such  officer  has  done 
all  things  which  the  law  or  the  course  of  business  in  his  office 
made  it  projier  that  he  should  do.  This  presumption  obtains 
OS  well  with  reference  to  the  payment  by  liim  to  the  persons 
to  whom  he  should  have  paid  it  of  any  balance  which  his 
accounts  may  have  shown  to  have  been  in  his  hands  as  it  does 
to  any  other  of  his  acts." 

9.  "If  the  jury  V)elieve  from  the  evidence  that  in  August 
or  July,  1875,  there  was  a  settlement  between  the  city  of 
Wheeling  and  George  Q.  Black  with  reference  to  the  amounts 
with  which  he  was  chargable,  and  which  he  disbursed  as 
collector  of  the  city  of  Wlieeling  for  the  term  of  office  men- 
tioned in  the  bond  sued  on  in  this  action,  then  such  settle- 
ment is  binding  upon  the  parties  unless  set  aside  because  of 
fraud  or  gross  mistake  or  imposition.  The  burden  of  proving 
such  fraud,  gross  mistake  or  imposition  is  upon  the  plaintiff 
in  the  action.  If  there  was  omitted  from  the  settlement  an 
item  or  items  which  should  have  entered  into  it,  it  is  not 
sufficient  for  the  plaintiff  to  show  the  mere  fact  of  such 
omission.  In  order  suceesstully  to  attack  the  settlement  on 
that  ground,  the  plaintiff  must  also  show  that  such  item  or 
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items  were  fraudulently  procured  to  be  omitted,  or  that  they 
were  omitted  unintentionally  and  through  mistake,  and  in 
the  absence  of  any  evidence  of  the  circumstances  attending 
the  settlement,  the  jury  cannot  inter  the  existence  of  such 
fr»ud  or  mistake." 

11.  "The  burden  of  proof  is  on  the  plaintiff' to  show  the 
breach  ot  the  condition  of  the  bond  sued  on.  Before,  there- 
fore, the  plaintiff  can  recover  by  reason  of  the  collection  by 
Rlaek  ot  any  sum  from  the  tax-payers  as  interest  on  taxes 
collected,  the  plaintiff  must  also  prove  the  failure  of  Black 
to  account  for  or  pay  to  the  city  or  for  its  benefit  such  sums 
of  interest,  and  it  the  jury  believe  that  no  sufficient  evidence 
of  such  failure  has  been  introduced,  the  plaintiff  cannot  re- 
cover anything  by  reason  of  the  collection  by  Black  of  such 
interest. 

The  fifth  and  eleventh  of  these  instructions  assume  that 
Black  may  have  received  interest  from  the  tax-payers  in  the 
one  case,  and  from  the  bank  in  the  other,  and  that  it  was  his 
duty  to  pay  it  to  the  city,  but  they  place  the  burden  upon  the 
city  to  prove  that  he  had  not  accounted  for  or  paid  over  said 
interest.  In  Pate  v.  Spotts^  6  Munf.  394,  an  action  of  debt 
on  a  bond  with  collateral  condition  for  the  making  of  a 
deed,  the  plea,  like  that  in  the  present  action,  was  conditions 
performed,  it  was  held  that  proof  of  a  demand  for  the  deed 
by  the  plaintiff  was  not  necessary.  By  the  terms  of  the  bond 
the  performance  of  the  condition  is  required  to  make  the 
bond  void.  The  defendants  by  their  plea  assumed  the  bur- 
den of  showing  such  performance.  This  would  seem  to  be 
the  logical  conclusion  both  from  the  condition  and  the  plea. 

It  is  claimed,  however,  bj'  the  defendants,  that  their  plea 
was  simply  a  traverse  of  that  part  of  the  declaration  which 
averred  the  non-p)erformance  of  the  condition  and  that  be- 
cause the  declaration  would  have  been  bad  if  it  had  not  made 
such  averment  the  burden  was  on  the  plaintiff  to  prove  the 
non-performance  which  he  affirmed.  While  it  is  asserted 
that,  except  Nicholas  v.  Fletcher,  1  Wash.  330,  the  books  fail 
to  show  any  suggestion  that  in  such  case  the  burden  is  not  on 
the  plaintiff,  no  authority  is  furnished  to  show  that  the  bur- 
den is  on  the  plaintiff.  The  fact  that  such  averment  is  neces- 
sary in  the  declaration,  adds  nothing  to  the  argument.     The 
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same  might  be  said  with  equal  force  in  regard  to  a  declarar 
tioii  on  a  single  bill  or  promissory  note,  and  yet  it  would  not 
be  claimed  that  in  such  case  the  averment  of  non-payment 
would  relieve  the  defendant  ot  the  burden  of  proving  pay- 
ment.— Douglass  v.  Central  Land   Cawpanyy  12  W.  Va.  502. 

But,  even  if  this  view  could  be  questioned,  both  of  said 
instructions  were  properly  refused,  because  they  each  assume 
that  there  was  no  evidence  tending  to  prove  Black's  failure  to 
pay.  In  the  fifth  the  words  used  are,  "  in  the  absence  of  any 
such  evidence,"  that  is,  in  the  absence  of  any  evidence  that 
he  failed  to  pay  over  said  interest,  although  it  had  been  proven 
that  he  had  received  it  for  the  use  of  the  city.  The  jury  had 
the  right  to  infer  from  all  the  evidence  in  the  case  that  he 
had  faileil  to  pay  over  said  interest  although  there  may  have 
been  no  direct  evidence  to  that  effect.  There  was  evidence 
from  which  the  jury  could  properly  find  that  there  had  been 
a  forfeiture  ot  the  bond.  It  would,  therefore,  have  been 
error  to  have  told  them  that  it  was  necessary  by  direct  evi- 
dence to  prove  each  specific  act  constituting  the  breaches. 

The  eleventh  uses  the  words,  "  if  the  jury  believe  that  no 
sufficient  evidence  of  such  failure  has  been  introduced."  This 
is  objectionable  for  the  further  reason  that  it  invades  the 
province  of  the  jury  and  tends  to  mislead  them.  The  suffi- 
ciency or  insufficiency  of  the  evidence  is  purely  a  matter  for 
the  jury,  and  when  the  court  tells  them  that  the  evidence 
must  be  sufficient,  the  inference  is  that  it  munt  be  such  jxsthe 
court  would  regard  as  sufficient ;  for  unless  it  means  this,  the 
instruction  amounts  to  nothing,  and  the  refusal  ot  it  would 
not  prejudice  the  defendant.  If  it  simply  means  that  the 
jury  are  to  be  the  judges  of  the  evidence  and  they  can  find 
for  the  plaintiff,  on  whatever  they  may  deem  sufficient  evi- 
dence, then  the  words  used  mean  only  that  the  jury  are  the 
judges  of  the  evidence  and  amounts  to  no  instruction  at  all. 
Such  instructions  as  these  are  not  allowed  in  this  State 
State  r.  TJwmpsmi,  21  W.  Va.  741 ;  State  v.  Heaton,  23  W. 
Va.  793. 

The  seventh  instruction  is  amenable  to  both  the  objections 
we  have  just  been  considering.  Under  the  special  facts  dis- 
closed by  the  record  it  places  the  burden  of  proof  where  it 
docs  not  belong  and  it  assumes  that  there  was  no  proofs  that 
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Black  failed  in  any  respect  to  do  what  was  required  of  him, 
when  there  is^  evidence  tending  to  prove  such  failure.  The 
use  of  the  word  ^^proof*  is  objectionable  in  itseli,  because 
there  may  have  been  evidence  tending  to  prove  the  fact  al- 
though there  was  no  positive  direct  proof  on  the  subject. 

The  ninth  instruction  like  the  others,  except  in  a  more 
objectionable  form,  uses  the  words  "in  the  absence  of  any 
evidence  of  the  circumstances  attending  the  settlement,  the 
jury  cannot  infer  the  existence  of  such  fraud  or  misUxkc." 
There  may  have  been  evidence  other  than  of  the  circum- 
stances, Ac,  from  which  the  jury  might  have  found  such 
fraud  or  mistake.  It  was  improper  to  separate  one  part  of 
the  case  from  other  parts  and  then  tell  the  jury  what  they 
may  or  may  not  infer  from  such  part. — Storrs  v.  Feick,  24 
W.  Va.  606;  Washington  v.  B.  ^  0.  R  R,  Co.,  17  Id.  215. 

But  aside  from  this  view  this  instruction  was  properly  re- 
jected, there  was  proof  in  the  record  tending  to  show  that  the 
omission  referred  to  in  the  settlement  mentioned  was  not  the 
result  of  compromise  or  a  release  in  favor  of  Black,  but  a  set- 
tlement based  on  his  statement  of  his  accounts  which  failed  to 
give  facts  which  it  was  his  duty  to  disclose.  These  facts  hav- 
ing been  shown  the  burden  was  on  him  and  not  on  the  plain- 
tifl  to  satisfy  the  jury  that  such  settlement  was  of  a  character 
which  concluded  the  plaintiff  against  the  items  sought  to 
be  now  recovered. 

The  following  instruction  which  the  court  gave  the  jury  at 
the  instance  of  the  defendants  was  all  they  were  entitled  to 
from  the  evidence  in  this  case: 

"  If  the  jury  believe  that  in  July  or  August,  1875,  George 
Q.  Black  rendered  an  account  to  the  city  of  Wheeling  of  his 
collections  and  disbuifjements  as  collector  for  the  unexpired 
term  mentioned  in  the  bond  sued  on,  and  that  such  account 
was  approved  by  the  said  city,  then  the  burden  of  proof  is  on 
the  plaintiff  to  show  errors  in  the  account  so  approved. 
Prima  facie  such  account  is  to  be  taken  as  correct." 

I  am  ot  opinion,  therefore,  after  the  most  careful  and 
laborious  consideration,  that  there  is  no  error  in  the  judg- 
ment of  the  circuit  court,  and  that  the  same  must  be  affirmed. 

Affirmed. 
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WHEELING. 


Lamb  v.  Cecil. 
Rubmitted  Septeml)er  20,  1883.— Decided  DeceiTil)er  6,  1884. 

1.  Wliile  it  ifl  error  to  give  interest  upon  tiie  aggregate  of  principal 

and  interest  from  a  tijiie  anterior  to  tlie  decree,  yet  if  tlie  differ- 
enee  in  amount  is  less  tlian  $100.00,  and  tliat  is  tlie  only  error 
appearing  by  tlie  record,  the  decree  will  be  reversed  with  w»t» 
to  the  api)ellee,  and  a  decree  will  be  entered  for  the  proper 
amount,    (p.  292.) 

2.  Where  the  management  of  the  affairs  of  a  banking  corporation 

is  entrusted  by  its  charter  to  a  board  of  directors,  unless  specially 
authorized  by  the  charter,  the  cashier  of  such  banking  corpora- 
tion has  no  power  to  assign  the  discounted  bills  and  notes  to  a 
depositor  in  payment  of  his  deposits  without  authority  from  the 
board  of  directors,     (p.  294.) 

3.  A  plaintiff  in  a  suit  in  chancery  can  only  obtain  relief  upon  the 

case  made  in  his  bill,  and  not  on  a  substantially  different  case 
made  by  the  proof.  But,  where  the  case  made  by  the  proof 
shows  a  right  to  relief  and  is  not  so  different  from  the  case  made 
in  the  bill,  that  under  the  rules  of  chancery  pleading  It  could  not 
l>e  amended,  the  plaintiff  will  be  allowed  to  amend  his  bill,  to 
conform  to  the  true  state  of  the  case.     (p.  295.) 

4.  An  insolvent  corporation  has  the  right  to  assign  all   its  property 

for  the  benefit  of  its  creditors  generally,    (p.  296.) 

5.  Where  a  deed  of  assignment  Is  made  for  the  benefit  of  creditorB 

by  a  cx>rporation,  a  copy  of  said  deed  from  the  records  of  dee<lR 
of  the  county  may  be  exhibited  with  the  bill  by  the  trustee  with 
the  same  effect,  as  if  he  had  filed  the  original,    (p.  296.) 

6.  Where  a  deed  of  assignment  from  a  corporation  has  affixed  to  it 

the  common  seal  of  the  corporation,  and  the  signature  of  the 
proper  officer  is  proved,  courts  are  to  presume,  that  the  officer 
did  not  exceed  his  authority,  and  the  seal  itself  is  prima  facie 
evidence,  that  it  was  affixed  by  proper  authority.  The  contrary 
must  be  shown  by  the  objecting  party,    (p.  2^6.) 

7.  Whatever  claims  the  bank  could  collect  by  suit  or  action  before  an 

assignment  may  be  so  collected  afterwards  by  the  trustee  in  the 
deed  of  assignment,    (p.  297.) 

8.  When  a  director  of  an   insolvent  banking  corporation  by  fraud 

and  collusion  with  the  cashier  of  such  institution   receives  from 
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the  cashier  for  his  deposits,  without  the  authority  of  the  board 
of  directors,  discounted  bills  and  notes,  the  property  of  said 
corporation,  and  suit  is  not  brought  therefor  until  nearly  five 
years  after  such  transaction,  the  doctrine  of  laches  does  not 
apply,    (p.  297.) 

9.  If  before  suit  brought  by  the  trustee  in  the  deed  of  assignment 
from  an  insolvent  banking  corporation  to  recover  the  amount  of 
discounted  bills  and  notes  fraudulently  receive<l  from  the  cashier 
without  authority  by  a  director  of  such  insolvent  banking  insti- 
tution the  said  trustee  had  paid  such  director  dividends  on  the 
indebtedness  of  such  institution  to  him,  this  fact  does  not  work 
an  estoppel  to  maintain  such  suit.    (p.  207.) 

Statement  of  the  case  by  Johnson,  President  : 
Daniel  Lamb  on  February  13, 1876,  instituted  his  suit  and 
at  March  rules,  1876,  filed  his  bill  in  equity  in  the  circuit 
court  of  Ohio  county  against  A.  J.  Cecil,  in  which  he  alleged, 
that  on  February  25,  1871,  the  Wheeling  Savings  Institution 
by  order  of  its  board  of  directors,  made  a  general  assignment 
of  its  property  to  him  as  its  trustee  for  the  benefit  of  its  credi- 
tors ;  and  with  his  bill  he  exhibits  the  copy  of  said  deed  of 
assignment  from  the  records  of  said  county,  where  it  was 
promptly  recorded.  He  alleges  in  said  bill  the  incorporation 
of  the  company  and  the  duties  required  by  the  charter  of  the 
directors  of  said  company;  that  defendant,  (^ecil,  was  one  of 
the  directors,  who  with  three  other  directors  appointed  one 
A.  C.  (iuarrier  the  treasurer  of  said  institution  ;  and  that  by 
the  negligence  of  said  directors  the  said  treasurer  was  per- 
mitted to,  and  he  did,  embezzle  large  sums  of  the  money  Ac, 
of  said  corporation,  which  rendered  said  savings  institution 
utterly  insolvent. 

lie  alleges  that  said  directors  were  trustees  for  said  incor- 
poration and  its  funds  and  property,  and  that  it  was  their 
duty  to  preserve  and  protect  the  same;  that  said  Cecil  one  of 
the  directors  of  said  institution  had  deposited  in  said  institu- 
tion the  sum  of  $7,282.74  in  his  own  name  and  as  trustee  for 
some  other  person,  which  money  was  deposited  there  to  draw 
interest  and  did  draw  interest  at  the  rate  of  six  per  cent  per 
amiuin^  and  had  been  for  a  long  time  so  deposited  ;  that  said 
Cecil  before  and  on  February  26,  1871,  as  such  director,  well 
knowing  the  insolvent  condition  of  said  institution  combined 
with  A.  J.  Pannel  and  Alexander  Laughlin,  two  of  the  other 
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ictors,  and  the  said  treasurer,  A.  C.  Quarrier,  to  draw  out 
he  said  institution  the  whole  ot  the  said  sum  of  $7,282.74 
tanding  in  his  name,  and  thus  by  means  of  his  previous 
vvledge  of  the  condition  of  the  affairs  of  the  said  institu- 
,  obtained  by  being  such  director,  he  preferred  himself  to 
full  amount  of  his  claims,  whereas  in  point  of  fact  the 
!  instution  after  the  withdrawal  of  his  said  funds  will  not 
ible  to  pay  over  fifteen  per  cent,  of  its  debts  to  the  other 
ositors. 

[e  charges  that  the  withdrawal  of  the  said  deposits  under 
circumstances  was  a  gross  fraud  on  the  other  depositors 
creditors  of  the  said  institution  ;  that  there  had  been  de- 
ted  in  said  institution  over  $300,000,  which  ought  to  have 
1  forthcoming  on  the  said  25th  day  of  February,  1871 ; 
;  the  said  Cecil  as  such  director  possessed  the  information  ot 
insolvency  of  the  said  institution  and  concealed  from  the 
ositors  such  information,  and  in  contemplation  of  the  in- 
ency  of  the  same  withdrew  his  disposits  and  converted 
same  to  his  own  use,  when  he  ought  to  have  let  the  same 
n  the  institution  and  be  subject  to  the  disposal  of  the  said 
tee,  to  be  distributed  to  and  amongst  all  of  the  creditors 
be  institution  as  by  the  said  deed  of  assignment  he  is  di- 
ed to  do,  and  it  is  a  fraud  on  the  other  depositors  in  the 
institution  to  thus  secretly  withdraw  the  funds  aforesaid 
convert  them  to  his  own  use,  or  for  the  use  of  any  other 
ion.  He  prays  tor  a  personal  decree  against  the  defend- 
for  the  amount  with  its  interest  so  drawn  out  of  said 
itution. 

he  defendant  demurred  to  the  bill,  which  demurrer  was 
rrulcd.  He  then  answered  the  bill  denying  all  negligence, 
averring  that  he  had  discharged  his  duty  as  director  of 
institution.  He  insisted  that  by  the  express  terms  of  the 
rter  of  said  institution  no  director  was  or  is  liable  in  his 
on  or  property  for  any  debts,  contracts  or  engagements 
lid  corporation,  but  that  the  money,  property,  rights  and 
lits  of  said  corporation  and  nothing  more  were  and  are 
le  for  the  same.  He  admits  that  the  treasurer,  A.  C. 
rricr,  abstracted  and  embezzled  the  most  of  the  funds  of 
corporation,  but  insists  that  he  did  so  by  figures  and  false 
ies,  which  would  not  have  been  detected  by  the  most 
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careful  examination,  and  that  he  did  so  without  any  aid, 
sufterance,  default  or  negligence  of  said  directors  or  of  re- 
spondent. He  sets  up  as  fact,  that  all  the  moneys  to  his 
credit  in  said  institution  were  trust-funds,  and  denies  that  he 
had  any  notice  of  the  insolvency  of  the  institution.  Heavers 
that  he  had  determined  some  time  before  to  draw  out 
$2,500.00  in  order  to  otherwise  invest  for  his  cestuis  qiie  trmt; 
and  that  at  the  time  he  drew  the  check  he  believed  the  insti- 
tution to  be  only  temporarily  embarrassed.  He  denies  that 
a  deed  of  assignment  in  the  terms  stated  in  the  bill  was  made 
on  February  25,  1871,  or  that  any  assignment  was  ever  made 
by  the  said  institution  to  complainant.  He  denies  that  the 
claim  sued  for  did  or  could  pass  by  the  deed  of  assignment 
alleged  in  the  bill,  it  said  institution  had  such  claim.  He  in- 
sists that,  even  if  he  had  had  the  knowledge  charged  in  the 
bill,  it  was  not  his  duty  to  permit  trust-funds,  of  which  he  was 
the  custodian,  to  lie  in  the  institution  to  be  distributed  among 
the  creditors ;  and  that  he  would  have  been  derelict  in  his  duty 
toward  his  said  cestuis  que  trust  if  he  had  done  so.  He  denies  that 
he  has  been  requested  to  return  the  funds  to  complainant  and 
avers  that  on  the  contrary  respondent  individually  and  as 
trustee  presented  to  said  complainant,  trustee,  respondent's 
claims  by  reason  of  moneys  still  due  to  him  from  said  insti- 
tution, when  with  a  knowledge  of  all  the  facts  attending  the 
withdrawal  of  said  funds  the  complainant  made  no  claim  but 
acknowledged  defendant's  claims,  certified  them  to  be  cor- 
rect, and  paid  dividends  pro  rata  with  other  admitted  claims 
against  said  institution.  He  alleges  that  he  has  paid  to  his 
cestuis  que  trust  all  the  funds  drawn  out  of  said  bank  as  afore- 
said. He  avers  that,  if  complainant  ever  had  a  cause  of  action, 
lie  has  lost  it  by  his  laches ;  and  he  further  relies  on  the  bar 
of  the  statute  of  limitations. 

The  plaintiff  tendered  an  amended  bill,  setting  up  negli- 
gence and  fraud  more  particularly  against  the  directors  gen- 
erally and  against  Cecil  particularly,  to  the  filing  of  which 
the  defendant  objected,  and  the  court  refused  to  permit  the 
same  to  be  filled.  This  bill  charged  that  by  reason  of  the 
iraud  and  negligence  of  the  directors  of  said  institution  the 
bank  lost  $300,000.00,  and  prayed  that  damages  to  that 
amount  might  be  decreed  against  them.     It  also  charged 
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that  under  the  circuinstaiices  stated  in  the  bill  the  said  Cecil 
had  no  right  to  withdraw  his  deposits,  and  prayed  that  lie 
might  be  required  to  pay  to  the  i)laintift  the  amount  of  said 
deposits  so  withdrawn.  No  directors  except  Cecil  were  made 
defendants. 

Depositions  were  taken  and  on  the  hearing,  on  May  31, 
1883,  the  court  decreed  for  the  full  amount  of  the  deposit  so 
withdrawn  and  interest  to  Ai)ril  23,  1888,  and  interest  on 
this  sum  until  paid,  less  credits  that  he  wiis  entitled  to 
thereon. 

From  this  decree  Cecil  ai)pealed. 

W.  P.  Hubbard  tor  api)ellant. 
(Mdwdl  if  OiUlwcU  for  a}>pellee. 

Johnson,  President: 

If  the  amended  bill  were  intended  to  charge  the  direc- 
tors for  the  amount  of  the  damage  suffered  by  the  bank 
by  reason  of  their  fraud  or  negligence  in  the  management  ot 
tlie  affairs  of  the  bank,  then  all  of  the  directors  should  have 
been  made  defendants,  but  it  it  is  to  be  regarded  iis  a  bill  to 
compel  Cecil  to  pay  the  amount  of  his  dei»osits  improperly 
withdrawn  from  the  bank,  then  the  bill  is  multifarious.  The 
court  did  not  err  in  refusing  to  permit  said  bill  to  be  filed. 

It  was  error  to  decree  interest  on  the  aggregate  of  princi- 
pal and  interest  from  a  time  anterior  to  the  rendition  of  the 
deci-ee.  {Fowhr  v.  Baltimore  and  Ohio  Railroad  Company^ 
17  W.  Va.)  While  this  error  would  require  the  decree  to  be 
corrected,  yet,  as  the  difference  is  not  sufficient  to  give  this 
Court  jurisdiction,  tt  would,  if  there  were  no  other  error,  be 
reversed  with  costs  to  the  ajipellee,  and  a  decree  entere<l  for 
the  correct  antount.  {Dec  v.  Burdcit^  22  W.  Va.)  The 
depositions  show,  that  A.  J.  Cecil  was  a  director  of  the 
savings  institution  that  before  he  drew  his  checks  for  his 
deposits,  he  had  with  A.  J.  I*annel  and  Alexander  Laughlin, 
two  others  of  the  directors,  as  a  committee  examined  into  the 
affairs  of  the  savings  institution  and  found  it  was  hopelessly 
insolvent.  We  are  justified  from  the  pleadings  and  evidence 
in  saying,  that  it  was  this  knowledge  of  the  insolvency  of  the 
institution  which  made  him  draw  his  two  checks,  one  in  his 
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individual  name  for  :J3,915.81  and  the  other  as  ^'trustee" 
lor  f  3,366.93.  Thewe  two  checks  were  presented  on  Thursday, 
Fehruary  23,  1871 ;  and  the  institution  was  closed  on  Satur- 
day, February  25, 1871.  How  were  they  paid  ?  Were  they 
paid  in  the  ordinary  course  of  banking  business  in  currency? 
They  were  not  paid  in  money  but  in  discounted  bills  and 
notes,  the  property  of  the  bank.  Mr.  Paull  in  his  deposi- 
tion, who  gives  a  very  clear  and  detailed  statement  of  the 
whole  transaction,  says,  in  answer  to  questions  as  follows : 
"Q. — State  whether  A.  J.  Pannell  and  A.J.  Cecil  *  *  'drew 
their  money  out  of  the  bank  before  its  failure  and  about 
what  time?  Give  dates  and  amounts.  A. — They  drew  their 
money  out  before  the  failure.  The  date  I  can  only  tell  from 
the  books.  I  don't  recollect  it  now.  It  was  on  Thursday, 
February  23,  1871,  A.  J.  Pannell  drew  $7,841.60,  A.  J. 
Cecil  $2,916.81.  Q. — Where  do  you  find  these  entries?  A. — 
III  the  cash  book;  in  the  book  marked  "Blotter — Wheeling 
Savings  Institution,"  page  38.  When  I  say  they  drew  their 
money  out,  I  mean  they  drew  its  equivalent.  Q.-In  what  shajie? 
A. — They  were  bills  that  had  been  discounted  by  the  institu- 
tion, and  were  owned  by  the  institution,  notes  and  bills. 
Q. — State  whether  A.  ,J.  Cecil,  trustee,  drew  any  ?  A. — A.  J. 
C/ecil,  trustee,  drew  $3,366.93.  Q. — Where  is  that  entry 
from  ?  A. — On  the  same  page  38  of  the  blotter.  Q. — Who 
made  these  last  three  entries,  and  when  ?  A. — I  did,  and  on 
that  date;  but  I  did  not  pay  the  checks.  Q. — Who  did? 
A. — A.  C.  Quarrier.  Q. — In  what  shape  was  the  money  paid 
to  A.  J.  Cecil,  trustee?  A. — Bills  and  notes,  which  had  been 
discounted  by  the  bank  and  owned  by  the  bank." 

Did  this  give  a  cause  of  action  by  the  bank  to  receive  back 
the  amount  of  such  notes  thus  taken  by  the  said  Cecil?  The 
answer  to  this  question  must  depend  upon  whether  the 
treasurer  A.  C.  (Juarrier,  who  was  acting  as  the  cashier  of 
the  bank,  had  any  authority  to  dispose  of  the  discounted 
bills  and  notes,  the  property  of  the  bank.  It  is  not  pre- 
tended, that  he  had  any  such  authority  from  the  board  of 
directors.  The  whole  record  is  against  any  such  presump- 
tion as  this.  Did  he  then  rlrtute  officii  have  the  right  to  dis- 
pose of  the  discounted  bills  and  notes  of  the  bank?  There 
is  nothing  in  the  charter  of  the  institution  conferring  that 
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right  upon  him.  The  management  is  there  conferred  upon 
a  board  of  directors.  The  court  of  appeals  otNew  York  in 
Hoyt  V.  Thompson^  1  Seld.  320  held,  that  where  the  manage- 
ment of  the  affairs  of  a  corporation  is  entrusted  by  its  charter 
to  a  board  ot  directors,  the  president  and  cashier,  unless 
specially  authorized  by  the  charter,  have  no  power  to  assign 
the  choses  in  action  of  the  corporation  to  its  creditors  as 
security  lor  the  payment  of  a  precedent  debt  of  the  corporation 
without  authority  from  the  board  of  directors.  An  assign- 
ment so  made  is  not  merely  voidable  but  is  absolutely  void. 
Ruggles,  C.  J.,  in  delivering  the  opinion  of  the  court,  said: 

"But  the  power  and  dutiod  ot  the  president  and  cashier 
are  not  prescribed  by  the  charter ;  no  power  is  coiif ered  upon 
them  to  mortgage,  assign,  or  dispose  of  the  property  of  the 
corporation.  This  is  a  part  ot  the  management  of  the  busi- 
ness of  the  company,  which  is  confided  expressly  to  the  di- 
rectors, but  not  to  the  president  and  cashier.  In  no  case  has 
it  been  held  that  these  officers  are  authorized  to  do  an  act 
like  that  in  question  without  the  assent  and  authority  of  the 
directors." 

To  the  same  eflect  is  Spear  v.  Ijudd^  11  Mass.  94,  and  Bank 
v.  Pepoov^  11  Mass.  288.  Indeed  in  the  first  of  tliose 
cases  it  was  gravely  considered,  whether  the  board  of  direc- 
tors could  confer  such  powers  on  the  president  and  cashier, 
and  in  the  second,  whether  they  could  confer  it  on  any  at- 
torney. In  the  last  named  case,  Parker  C.  J.  p.  292,  said : 
"This  power  puts  the  whole  property  of  the  bank  underthecon- 
trol  of  the  directors,  and  without  doubt  the  power  may  be  abus- 
ed. But  the  stockholders  should  provide  against  this  evil  in  the 
choice  ot  directors.  Having  this  power  there  is  no  reason  wliy  it 
should  not  be  exercised  by  one  of  the  body  with  the  consent 
of  the  rest  expressed  by  their  vote.  We  are  satisfied  there- 
fore, that  the  directors  might  by  their  vote  or  power  of  attorney 
authorize  the  president  or  any  other  officer  ot  the  bank  to 
assign  over  the  promisory  notes  payable  to  the  company." 

In  Fletcher  v.  U.  S.  Bank,  8  Wheat.  838,  it  was  held,  that 
the  authority  of  the  cashier  to  assign  a  note  of  the  bank  need 
not  be  under  the  corporate  seal,  but  that  a  resolution  pasned 
by  the  directors  was  sufficient  authority  for  the  cashier. 

I  can  find  no  authority,  which  holds  that  the  cashier  with- 
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out  the  authority  from  the  directors  can  dispose  of  the  dis- 
counted bills  and  notes  of  the  bank.  It  would  be  a  danger- 
ous power  indeed  to  repose  in  an  officer  of  the  bank.  It 
would  put  a  large  part  of  the  property  of  the  bank  under  the 
absolute  control  of  the  cashier  or  other  officer  exercising 
Buch  power;  and  he  might  for  his  own  use  dispose  of  such 
property  and  pass  good  title  thereto. 

It  will  be  seen,  that  a  good  case  is  made  by  the  proof,  one 
that  gave  the  institution  a  right  to  recover  the  full  amount 
of  such  notes  so  improperly  disposed  of.  It  is  also  a  differ- 
ent case  entirely  from  that  set  out  in  the  bill.  The  case 
made,  or  attempted  to  be  made,  in  the  bill  is  beset  with  dif- 
ficulty. It  raises  the  question,  whether  a  director  is  a  trustee 
for  the  creditors  as  well  as  the  stockholders  of  the  bank,  and 
whether  such  director  having  by  virtue  of  his  being  a  direc- 
tor knowledge  of  the  insolvency  of  the  bank  may  with-. 
draw  his  deposits  from  the  insolvent  bank  in  currency 
and  in  the  regular  course  of  business,  or  must  he  leave  his 
deposit  there  for  the  purpose  of  paying  the  creditors  ?  That 
is  not  this  case.  The  case  proved  is  free  from  all  these  dif- 
ficulties and  shows  clearly,  that  the  director  had  no  right  to 
take  from  the  cashier,  and  the  cashier  without  the  authority 
of  the  board  of  directors  had  no  right  to  give  him  in  pay- 
ment of  his  deposits,  either  of  himself  or  of  those  tor  whom 
he  was  trustee,  the  discounted  bills  and  notes  of  the  bank. 
The  cashier  certainly  occupies  a  position  of  trust,  and  it  was 
a  fraud  upon  the  bank  and  the  stockholders  of  the  bank  for 
him  to  give  to  Cecil  those  bills  and  notes,  a  fraud,  in  which 
said  Cecil  participated ;  and  he  got  no  title  whatever  to  the 
same  by  taking  them  from  the  cashier  with  or  without  his 
endorsement;  and  he  is  liable  to  the  bank  or  its  assignees 
for  the  full  amount  of  such  notes  so  taken  and  interest  thereon. 

I  deem  it  unnecessary  to  decide  whether  the  bill  filed  stated 
a  proper  case  for  relief  or  not,  as  it  is  not  the  case  proved. 
The  case  proved  entitles  the  plaintiff  to  recover,  but  he  must 
amend  his  bill.  As  the  property  taken  from  the  bank  is  the 
thing  the  original  bill  sought  to  have  repaid,  but  stated 
it  to  be  money  when  it  was  not  money,  but  other  prop- 
erty improperly  and  fraudulently  taken  from  the  bank,  the 
bill  can  be  amended  in  accordance  with  the  facts;  and  A.  C. 
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Quarrier  should  be  made  a  defendant.  Of  course  it  must  be 
understood  that  I  am  only  speaking  of  the  case  as  proved ; 
when  the  cause  is  reheard  a  different  case  may  be  made. 

But  it  is  claimed,  that  the  corporation  had  no  power  to  assign 
all  its  effects  and  thus  defeat  the  purpose,  for  which  it  was 
created.  An  insolvent  corporation  has  the  right  to  assign  all 
its  property  for  the  benefit  of  its  creditors  generally.  (Sfir- 
gait  V.  Webster,  13  Mete.  503  ;  JDaiui  v.  United  States  Bank,  5 
W.  &  8.  223.) 

It  would  be  strange  if  this  were  not  true.  After  a  corpor- 
ation has  become  insolvent,  being  unable  to  proceed  with  its 
business,  the  only  proper  thing  to  be  done  is  to  dispose  of  its 
property  to  those  entitled  to  receive  it ;  and  the  best  and 
fairest  way  to  do  this  is  to  assign  its  property  to  a  trustee  for 
the  benefit  of  its  creditors.  But  it  is  further  objected  that  in 
.this  case  no  assignment  was  made;  that  there  is  no  evidence, 
that  the  deed,  a  copy  of  which  is  exhibited  with  the  bill,  was 
executed  by  the  president  of  the  corporation,  or  that  he  was 
authorized  to  execute  such  deed  by  the  board  of  directx)rs. 
It  is  true  that  the  original  deed  was  not  filed  as  an  exhibit, 
but  a  i)roperly  authenticated  copy  from  the  record  is  filed. 
That  was  sufficient  and  answered  all  the  purposes  of  the 
original.  (Code  W.  Va.  615;  Pollard's  heirs  v.  Lirrlt/,  4 
Graf.  73 ;   Ott  v.  McHenrij,  2  W.  Va.  73.) 

This  deed  purports  to  have  the  common  seal  of  the  corpora- 
tion. When  the  common  seal  of  the  corporation  appears  to 
be  affixed  to  an  instrument,  and  the  signature  of  the  proper 
officers  are  proved,  courts  are  to  presume,  that  the  officers 
did  not  exceed  their  authority;  and  the  sejil  itself  is  jmma 
faeie  evidence  that  it  was  affixed  by  proper  authority.  The 
contrary  must  be  shown  by  the  objecting  party.  (Field  on 
Corporations,  section  224,  and  following  cases  cited  :  Berks 
Turnpike  v.  Myers,  6  S.  &  R.  12 ;  Ler/c/ett  v.  New  Jersey  Banking 
Company,  Sexton  Ch.  541 ;  Burrill  v.  National  Bank,  2  Mctc. 
166 ;  Lorett  v.  Steam  Saw  Mill  Association,  6  Paige,  64; 
Lereririg  v.  Memphis,  7  Ilumph.  553;  Heed  v.  Bradley,  17  111. 
321;  Flint  v.  Clinton  Company,  12  N.  11.  434;  Benedict  \\ 
Denton,  1  Walker  Ch.  336.)  There  is  no  evidence  in  the 
record  to  contradict  the  prima  facie  evidence  of  the  deed 
itself,  and  we  must  presume  it  was  properly  exocnted. 
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But  it  is  insisted  that  the  claim  was  not  assignable.  We 
think  we  have  clearly  shown  that  it  was.  The  bills  and 
notes  were  a  part  of  the  propeily  of  the  bank  improperly 
taken  from  it ;  and  there  can  be  no  doubt,  that  the  bank 
would  have  had  the  right  to  sue  for  them,  and  Mr.  Lamb,  to 
whom  it  assigned  all  its  property  and  choscs  in  action,  cer- 
tainly as  representing  the  bank  had  a  right  to  bring  this  suit 

But  it  is  also  claimed,  that  by  paying  Cecil  dividends  on 
his  claims  the  trustee  had  settled  with  him  and  was  estopped 
from  claiming  that  he  was  indebted  to  the  institution.  There 
is  nothing  in  this  position;  for  it  must  be  remembered,  that 
Mr.  Lamb  was  a  trustee,  and  Cecil  would  have  been  entitled 
to  even  greater  dividends,  had  he  paid  in  the  money  which 
he  owed  to  the  institution.  Cecil  had  been  guilty  of  a  fraud 
in  colluding  with  the  cashier  and  in  receiving  in  payment  of 
his  deposits  the  discounted  bills  and  notes  of  the  institution  ; 
and  there  is  no  evidence  that  Mr.  Lamb  was  aware  of  this 
fact  until  afler  the  deposition  of  Mr.  Paull  was  taken  in  1879. 
If  the  statute  would  run  at  all  in  a  case  like  this,  it  would 
not  commence  to  run  until  after  the  discovery  of  the  fraud. 
Of  course,  if  the  suit  were  brought  before  the  discovery,  and 
the  bill  could  be  amended  as  to  Cecil,  he  would  have  no 
right  to  rely  on  the  statute  of  limitations.  Under  the  facts 
and  circumstances  of  this  case  the  doctrine  of  laches  can 
have  no  application.  The  books  of  the  institution,  so  far  as 
they  are  exhibited  with  the  record,  do  not  show  that  Cecil 
in  the  payment  of  his  deposits  received  the  discounted  bills 
and  notes  of  the  institution;  ami  Mr.  Lamb  brought  this 
suit,  so  far  as  the  record  shows,  even  before  he  discovered 
this  important  fact. 

For  the  foregoing  reasons,  because  the  case  made  in  the 
bill  is  variant  from  the  case  proved,  and  the  case  proved 
shows  the  plaintiff  is  entitled  to  relief,  the  decree  of  May, 
31, 1883,  is  reversed  with  costs  to  the  appellant,  to  be  paid 
by  the  plaintiff  out  of  the  funds  of  said  savings  institution  ; 
and  this  cause  is  remaded  to  the  circuit  court  of  Ohio  county 
with  leave  to  the  plaintiff  to  amend  his  bill,  as  indicated  in 
this  opinion,  and  for  further  proceedings  to  be  had. 

Reversed.     Remanded. 
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WHEELING. 

Lamb,  Trustee,  t\  Pannell's  Adm'r. 

Submitted  8epteint)er  20,  1883.— Decided  Decenil>er  6, 1884. 

[The  syllabus  in  this  wise  is  the  same  as  in  Lamb  i».  Cecil,  fnijyra.] 

Statement  by  Johnson,  President  : 

The  bill  filed  in  this  cause  by  Daniel  Lamb,  trustee  of  the 
Wheeling  Savings  Institution,  in  the  circuit  court  of  Ohio 
county  in  March,  1876,  was  for  the  purpose  of  recovering 
some  $7,841.50  alleged  to  have  been  improperly  drawn  from 
the  said  institution  on  February  23,  1871. 

The  bill  is  substantially  the  same  as  that  filed  by  the  same 
trustee  against  A.  J.  Cecil  in  Ijamb^  tntsiee  v.  Cecil,  supra. 
The  answer  filed  by  W.  P.  Hubbard,  administrator  of  the 
estate  of  A.  J.  Pannell,  deceased,  is  aKso  substantially  the 
same  as  that  filed  by  Cecil  in  said  cause ;  and  the  demurrer 
to  the  bill  was  the  same.  The  demurrer  was  overruled.  The 
plaintift  tendered  an  amended  bill  setting  up  more  particu- 
larly the  negligence  ot  the  directors  in  the  management  of 
said  institution,  whereby,  it  was  alleged,  if  the  said  institu- 
tion lost  $300,000.00,  and  prayed  that  the  plaintiff  might  re- 
ceive that  amount  of  damages  against  said  directors,  and 
also  charged  that  under  the  circumstances  the  said  Pannell 
had  no  right  to  withdraw  his  deposits  from  said  bank,  and 
prayed  that  the  said  administrator  might  be  required  to  pay 
the  plaintifl  the  amount  ot  the  deposits  so  improperly  drawn 
out  of  said  institution.  No  directors  were  made  defendants, 
but  the  only  defendant  made  to  said  bill  was  the  administra- 
tor of  said  A.  J.  Pannell. 

Depositions  were  taken,  and  the  cause  was  heard  on  the 
31st  day  of  May,  1883,  and  a  decree  was  rendered  against  the 
estate  of  said  Pannell  for  the  full  amount  of  the  deposits  so 
withdrawn  and  interest  less  the  dividends  said  estate  was 
entitled  to  receive  from  said  fund. 

From  this  decree  the  administrator  of  Pannell  appealed. 

John  E.  McKnimir}  for  appellant. 
Caldwell  ^  CaUwell  for  appellee. 
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Johnson,  President: 

If  it  were  intended  tor  a  bill  to  charge  the  directors  for 
the  amount  of  the  damage  suttcred  by  the  bank  by  reason 
of  the  negligence  or  fraud  of  the  directors  in  the  manage- 
ment of  the  affaira  of  the  bank,  then  all  the  directors  should 
have  been  made  defendants.  But  if  it  is  to  be  regarded  as 
a  bill  to  compel  the  administrator  to  pay  back  the  amount  of 
the  deposit  improperly  withdrawn  from  the  bank  by  the  de- 
fendant's intestate,  A.  J.  Pannell,  then  the  bill  is  multifar- 
ious. The  court  did  not  err  in  refusing  to  permit  said  bill 
to  bo  filed. 

By  the  deposition  of  Joseph  Paull  it  appears,  that  A.  J. 
Pannell  did  not  draw  any  money  from  said  bank  on  his 
check;  but  that  the  check  of  A.  J.  Pannell  for  $7,841.50  was 
by  the  cashier  or  treasurer,  A.  C.  Quarrier,  paid  with  the  dis- 
counted bills  and  notes,  the  property  of  the  bank,  amounting 
in  the  aggregate  to  $8,000.  For  the  reasons  stated  in  Lamb 
V.  Cecily  supra,  this  was  a  fraud ;  and  Pannell  acquired  no 
title  whatever  to  said  bills  and  notes,  the  charter  of  said  in- 
stitution conferring  no  power  upon  the  treasurer  to  dispose  of 
the  property  of  the  bank,  and  no  authority  for  that  purpose, 
so  far  as  the  record  discloses,  having  been  conferred  upon 
him  by  the  board  of  directors. 

While  the  proof  in  the  cause  shows  the  right  of  the  plain- 
tiff to  recover,  yet  he  caimot  obtain  relief  upon  his  bill  filed, 
as  the  case  made  by  his  bill  is  variant  from  the  case  proved. 
But  as  the  object  of  the  bill  was  to  compel  the  payment  of 
the  amount  of  fttmh  claimed  to  have  been  improperly  drawn 
from  the  bank  by  said  Pannell,  and  as  the  proof  shows  that 
he  did  not  withdraw  fiaids  but  the  value  thereof  in  property 
of  the  bank,  to  which  the  treasurer  could  pass  no  title  to 
him,  the  object  of  the  original  bill  is  not  so  difierent  from  that 
of  the  amended  bill  to  compel  the  payment  of  the  value  of 
said  property,  as  would  under  the  established  rules  of  chan- 
cery pleading  prevent  such  amendment.  The  plaintiff  will 
therefore  be  permitted  to  amend  his  bill. 

The  same  points  arose  and  were  relied  on  in  this  case  as 
in  the  foregoing  case  of  L(imb  v.  Cecil,  and  are  of  course  de- 
cided in  tlie  same  wa}'  and  the  reasons  therefor  are  stated  in 
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the  opinion  in  said  cause.  We  deem  it  unnecessary  to  pass 
upon  the  demurrer  to  the  bill,  as  the  case  proved  is  so  difterent 
from  the  case  stated  in  the  bill.  As  A.  C.  Quarrier,  who 
gave  the  said  J^innellsaid  bills  and  notes  without  authority, 
participated  in  the  said  fraud,  he  should  be  made  a  party  to 
said  amended  bill  when  tiled.  Of  course  what  is  said  here 
is  on  the  supposed  case  made  by  the  proof.  A  different  case 
may  be  made  when  the  cause  is  reheard. 

The  decree  of  the  circuit  court  of  Ohio  county  rendered  in 
this  cause  on  May  31,  1883,  is  reversed  with  costs  to  the 
appellant  to  be  paid  out  of  the  assets  ol  the  said  Wheeling 
Savings  Institution ;  and  this  cause  is  remanded  to  the  circuit 
court  of  Ohio  county  with  leave  to  the  plaintiff  to  tile  an 
amended  bill,  as  indicated  in  this  opinion,  and  for  further 
proceedings. 

Keversed.     Remanded. 
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Submited  September  20,  1883.— Decided  December  6,  1884. 

Where  the  court  has  doubte  of  the  right  of  the  plaintiff  to  relief 
ou  the  case  statcnl  in  tlie  bill,  and  a  good  cause  for  relief  appears 
by  the  pnM)f8,  tliis  Court  will  reverse  the  decree  and  give  the 
plain  tiff  leave  to  amend  his  bill. 

Qua^e  1.  Are  all  the  assets  of  an  insolvent  corporation  a  trust- 
fund  for  the  payment  of  creditors  of  the  corporatioii  ? 

Qurrre  2.  If  so,  are  the  directors  of  the  insolvent  corporation 
trustees  for  the  creditors? 

Quwre  3.  Can  a  board  of  directors  of  an  insolvent  corporation 
prefer  creditors  and  themselvoj*  among  the  number  ? 
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Qucere  4.  Can  a  director  of  an  insolvent  banking  corporation 
with  full  knowledge,  that  the  corporation  i»  insolvent 
and  must  close  its  doors,  under  these  circumstances 
withdraw  his  deposits  from  the  bank  ? 

See  opinion  of  Johnson,  President,  infra, 
W.  P.  Hubbard  for  appellant 
Caldwell  ^  Culdwell  tor  appellee. 

JouNSON,  President  : 

On  February  23, 1876,  the  j)laintifi*  instituted  this  suit  in 
the  circuit  court  of  Ohio  county.  The  summons  issued  and 
was  served  on  the  defendant  on  said  February  23,  1876.  At 
March  rules  the  bill  was  filed,  which  is  substantially  the 
same  as  that  fi  led  in  Lamb^  trustee  v.  Q^eil, supra.  The  answer  filed 
by  Laughlin  is  substantialh'  the  same  as  that  filed  by  Cecil 
ill  that  cause,  except  that  Laughlin  did  not  claim  in  his  answer, 
that  any  dividends  had  been  paid  to  him  by  said  trustee,  and 
therefore  did  not  raise  the  defence,  raised  in  the  two  forego- 
ing cases,  on  account  of  dividends  having  been  paid  by 
said  trustee.  The  bill  was  demurred  to  as  in  the  other  two  cases 
and  was  overruled ;  and  the  plaintiff  tendered  an  amended 
bill  of  the  same  character,  as  was  tendered  in  each  of  the 
foregoing  cases,  the  filing  of  which  was  refused  by  the  court. 
For  reasons  stated  in  the  opinion  in  the  two  foregoing  cases 
the  court  did  not  err  in  refusing  to  permit  the  said  amended 
bill  to  be  tiled.  The  original  bill  charged,  that  the  defend- 
ant Laughlin  knowing  the  said  institution  to  be  insolv- 
ent availed  himself  of  his  sui)erior  knowledge  as  director 
and  withdrew  by  the  check  of  Laughlin  Bros.  &  Co.,  of  which 
firm  he  was  a  member,  all  of  the  deposits  of  said  firm 
amounting  to  $3,783.66,  when  under  the  circumstances  said 
fund  constituted  a  trust-fund  for  the  creditors  of  said  institu- 
tion and  ought  to  have  been  permitted  to  remain  in  said 
bank  for  the  creditors  generally;  and  that  said  Laughlin 
being  a  director  and  a  trustee  for  the  creditors  improp- 
erly withdrew  said  deposit  and  should  be  compelled 
to  pay  the  same  to  the  plaintiff,  the  truRtee  for  said  in- 
stitution. 
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The  cause  was  hoard  on  the  pleadings  and  proofs  on  May 
31,  1883;  and  a  decree  was  rendered  against  said  Laughlin 
for  the  full  amount  of  said  deposits  so  with(h*awn  and  inter- 
est less  the  amount,  which  he  would  be  entitled  to  receive 
as  dividends  from  said  fund.  The  amount  which  the  decree 
required  him  to  pay  to  the  said  trustee  was  $5,692.86  with 
interest  thereon  from  April  23,  1883. 

From  this  decree  Laughlin  appealed. 

This  case  greatly  differs  from  the  two  former  cases  in  this, 
tliat  Laughlin  received  the  amount  of  his  check  in  currency  and 
not  in  the  discounted  bills  and  not^s,  the  property  of  the  bank. 
But  the  peculiar  circumstances,  under  which  the  check  was 
cashed,  are  not  fully  stated  in  the  bill.  It  is  not  there  inti- 
mated, that  the  check  was  by  an  arrangement  with  the  acting 
treasurer  or  cashier  held  up  for  a  day  to  enable  him  to  have 
it  paid  out  of  the  funds  of  innocent  depositors,  who  knew  not 
the  condition  of  the  bank.  Joseph  Paull  tells  the  whole 
story,  although  it  implicates  himself;  and  he  evidently  did 
not  realize  at  the  time  that  what  he  did  was  wrong.  Mr. 
Paull  says : 

"  Mr.  Alexander  Lau2:hlin  came  into  the  bank  a  dav  before 
the  money  was  drawn,  and  either  presented  me  a  check  or  a 
memorandum  of  the  amount  which  he  wished  to  draw,  I 
don't  remember  which  ;  and  I  told  him  I  hadn't  that  amount 
of  money  in  the  bank;  and  he  told  me  he  wished  I  would 
get  it  for  him  if  I  could,  and  I  told  him  I  would.  He  asked 
me,  if  I  wouldn't  bring  it  down  to  the  store  and  give  it  to 
Sam  Laughlin  in  the  morning.  I  got  the  money  and  went 
down  to  the  store  the  next  morning.  Neither  of  them  were 
in;  it  was  early  in  the  morning.  I  brought  the  money  back 
to  the  bank  again,  and  jmt  it  in  a  drawer  in  a  desk,  and  about 
nine  o'clock,  I  know  it  was  just  about  the  time  the  bank 
opened,  to  the  best  of  my  recollection  Alex.  Laughlin  came 
in,  and  I  handed  him  the  money,  although  I  am  not  positive 
whether  it  was  Alex,  or  Samuel  Laughlin.  My  recollectum 
is  it  was  Alex." 

Question — "  Was  that  all  the  conversation  you  had  witli 
him  about  the  money  or  drawing  it  out  of  the  institution  the 
day  before  it  was  drawn  ?" 

Answer — "  Well,  there  was  a  conversation  the  day  before 
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it  was  drawn  that  impressed  itself  upon  my  mind,  but  I  pre- 
fer not  to  state  it." 

Question — "A  sense  of  duty  compels  me  to  ask  you  to  state 
that  conversation  fully?  " 

Answer — "  Mr.  Laughlin  either  asked  me,  or  I  told  him, 
that  none  of  the  directors  had  drawn  their  money  at  that 
time ;  he  either  asked  me  whether  any  of  them  had,  or  I  told 
him  none  of  them  had,  I  don't  recollect  which  it  was,  and 
he  remarked  that  he  and  Sam  were  poor  boys,  and  that  they 
could  not  aftord  to  lose  it,  it  the  others  could.  That  is  about 
all  of  it,  I  believe." 

The  witness  says  he  paid  the  money  and  it  was  drawn  out 
on  February  22,  187L  The  witness  further  states,  that  the 
check  so  paid  overdrew  Laughlin  Bros.  &  Go's,  account  on 
that  day  by  $570.85.  After  the  failure  errors  were  discov- 
ered in  balancing  the  books  of  $29.60,  which  would  reduce 
the  overdraft  to  $541.25. 

Does  the  bill  show  the  plaintift  is  entitled  to  relief?  What 
is  the  relation  of  a  director  of  an  insolvent  banking  corpora- 
tion to  the  creditors?  When  directors  are  depositors  and  know 
the  bank  is  hopelessly  insolvent,  may  they  make  a  rush  for 
their  deposits  and  delay  the  closing  of  the  doors  of  the  bank, 
until  they  have  made  themselves  safe  ? 

These  are  interesting  and  delicate  questions.  Li  answer- 
ing them  we  must,  if  possible,  not  only  do  justice  to  the 
creditors  of  such  institutions  but  at  the  same  time  avoid  in- 
juriously aftecting  the  commercial  interests  of  the  country. 
And  we  must  so  lay  down  the  law,  if  we  can,  that  it  can  be 
understood,  and  its  application  not  depend  upon  the  arbi- 
trary discretion  of  the  judge,  who  is  called  upon  to  admin- 
ister it.  I  propose  to  review  a  number  of  the  most  perti- 
nent authorities  cited  by  the  learned  counsel  in  their  elabor- 
ate arguments  filed. 

The  counsel  for  appellant  relied  upon  the  following  among 
a  large  number  of  authorities  cited  by  him :  Pook^  Jackson 
^  White's  Case,  9  Ch.  Dec.  322  (S.  C.  26  Eng.  R.  142) ; 
Dana  v.  Bank  of  the  Uuited  States,  5  W.  &  8.  147 ;  Catlin  v. 
Eagle  Bank,  6  Conn.  233;  Pondoille  Go.  v.  Clark,  25  Conn.  97 ; 
Smith  V.  Skeary,  47  Conn.  47;  Whitwell  v.  Warner,  20  Vt. 
425 ;  Stratton  v.  Allen,  1  C.  E.  Green  232 ;  Railroad  Co.  v. 
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Clavghom^  1  Speers  562;  Sargent  v.  WebsteVy  13  Met.  497; 
Biiell  V.  Buckingham  ^  Co.^  16  la.  291 ;  Burr  v.  McDonald^  3 
Gratt.  216;  Merrick  v.  Coal  Co.,  61  1\\  Al 2  \  Addison  v.  Lrwis, 
75  Va.  720;  Planter's  Bank  v.  Whittle,  8  Va.  L.  J.  597,  de- 
cided April,  1884. 

In  Poole,  Jackson  ^  Whyte'^s  Case,  it  appears  that  three 
directors  ot  a  private  nianiifacturing  company,  who  had  not 
paid  or  been  called  upon  to  pay  anything  on  their  shares, 
made  themselves  liable  on  their  personal  guarantee  for  money 
advanced  to  the  company  by  a  bank.  The  company  being 
in  difficulties,  and  the  bank  having  recovered  judgment  against 
the  guarantors,  a  resolution  was  passed  by  the  board  of  di- 
rectors, that  in  order  to  reduce  the  debt  due  to  the  bank  the 
directors  be  recommended  to  pay  in  advance  the  amount  of 
their  shares.  The  three  directors  subsequently  paid  a  sura 
equal  to  the  amount  of  their  shares,  which  was  carried  to  the 
credit  of  the  company  at  the  bank.  Two  days  afterwards  a 
petition  was  presented,  on  which  an  order  of  winding  up  was 
made.  It  was  held  (reversing  the  decision  ot  Bacon  V.  C.) 
that  the  three  directors  were  guilty  of  no  breach  of  trust 
or  duty  to  the  company  in  paying  up  their  shares,  in  order 
to  relieve  themselves  of  their  personal  liability  to  the  bank; 
that  the  payment  was  a  valid  payment  on  account  of  their 
shares,  and  that  the  shares  must  be  treated  as  paid  up 
shares. 

Jessel,  M.  K.  said :  ''The  vice-chancellor  decided  the  ques- 
tion on  this  ground,  that  the  directors  were  trustees  of  all 
their  powers.  So  no  doubt  they  were.  But  it  is  further 
said  that  they  exercised  their  powers  in  breach  of  trust  and 
for  their  own  benefit,  and  therefore  that  the  act  which  they 
did  was  nugatory.  But  it  appears  to  me  that  the  question  is: 
For  whom  were  they  trustees  ?  It  does  not  appear  that  the 
vice-chancellor  considered  this  point;  but  it  makes  all  the 
difterence  whether  they  were  trustees  for  the  persons  who 
were  injured  by  what  had  been  done  in  the  case,  namely, 
the  other  creditors  of  the  company.  It  has  always  been  held 
that  the  directors  are  trustees  for  the  shareholders,  that  is, 
for  the  company.  They  are  the  managing  partners  for  the 
company,  and  if  they  abuse  their  powers,  which  they  hold 
in  trust  for  the  company,  to  the  damage  of  the  company,  for 
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their  own  benefit,  they  are  liable  to  make  good  the  breach 
of  trust  to  their  ee.stins  que  trust  like  any  other  trustee.  But 
directors  are  not  trustees  for  the  ere<litors  ot  the  company. 
The  creditors  have  certain  rights  against  a  company  and  itfl 
me&bers,  but  they  have  no  greater  rights  against 
the  directors  than  against  any  other  members  of  the 
company." 

In  Da)ia  v.  U.  S,  Bank^  it  was  held,  that  the  bank  had 
{K)wer  to  assign  its  property  and  etiects  in  trust,  to  pay  cer- 
tain preferred  creditors;  that  such  power  belongs  to  a  corpor- 
ation as  to  a  natural  person,  unless  it  be  restrained  by  its 
charter  or  other  legal  provisions;  that  the  insolvency  of  the 
bank  at  the  time  of  such  assignment  does  not  impair  its 
power  to  assign  for  the  benefit  of  preferred  creditors. 

In  Qitlin  v.  Eufjle  Bank  it  was  held,  that  the  mere  insol- 
vency of  a  bank  incorporated  with  the  usual  powers  of  such 
an  institution  does  not  convert  its  effects  into  a  trust-fund  for 
its  creditors ;  therefore  when  the  Eagle  Bank  of  Xew  llaven 
became  insolvent,  and  the  directors  afterwards  mortgaged  its 
real  estate,  assigned  sundry  promissory  notes  and  paid  a 
sum  of  money  to  the  Savings  Bank  in  security  and  payment 
of  a  debt  due  from  the  former  to  the  latter  institution  for 
moneys  deposited,  it  was  held  on  a  bill  in  chancery  brought 
by  another  creditor  of  the  Eagle  Bank  to  have  these  convey- 
ances set  aside  and  all  the  funds  of  the  bank  distributed  rata- 
bly among  its  creditors,  that  such  bill  could  not  be  sus- 
tained. 

Ilosmer  C.  J.  said :  "Whether  the  directors  of  the  cor- 
poration, after  it  has  become  actually  insolvent,  can  make 
payment  or  give  security  to  one  of  its  creditors  and  leave 
another  unpaid  and  without  security,  is  the  general  question 
to  he  determined.  It  has  been  contended  in  behalf  of  the 
plaintifi  with  no  inconsiderable  ingenuity,  that  the  legislature 
intended  to  render  the  corporation  at  all  times  a  trustee  tor 
the  creditors.  This  suggestion  is  too  unfounded  and  too 
destitute  of  practical  imf)ortance  to  be  admitted  or  discussed. 
Such  a  principle  during  the  solvency  of  the  bank  must  be 
dormant  and  useless  ;  and  neither  the  charter  nor  the  nature 
ot  the  case  furnishes  any  warrant  for  the  supposition.  If  the 
corporation,  so  far  as  regards  its  right  to  numage  and  dispose 
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of  its  property,  has  power  analogous  with  that  which  is  vest- 
ed in  an  individual,  the  plaintitfs  bill  is  wholly  destitute  of 
merit.  An  individual  debtor,  who  is  actually  insolvent, 
may  prefer  one  creditor  to  another,  unless  in  certain  cases 
under  the  bankrupt  laws;  and  to  do  this,  as  was  said  by 
LordKenyon,  is  neither  illegal  nor  immoral.  *  *  To  dis- 
cuss the  reasons  of  the  rule  is  unnecessary.  It  is  sufficient 
to  say  to  those,  who  are  not  disposed  to  unsettle  foundations, 
that  it  is  firmly  and  uniformly  established  both  at  law  and  in 
chancery."  After  citing  a  number  of  English  and  New- 
York  cases  he  further  says  in  speaking  of  a  corporation  :  "It 
is  an  artificial  person,  and  this  denomination  is  given  to  it  by 
reason  of  its  resemblance  to  a  natural  person  in  respect  to  its 
powers,  rights  and  legal  duties.  It  is  difficult  for  me  to  con- 
ceive, when  no  restraint  is  interposed  in  a  charter  of  incor- 
poration, on  what  ground  the  general  authority  delegated  is 
subjected  to  exception  or  fettered  by  restrictions,  from  which 
an  individual  and  a  mercantile  company  are  free.  And  thia 
difficulty  is  much  increased,  as  no  case  intimating  this  di- 
versity between  cor|)orations  and  individuals  has  been  cited, 
nor  can  be  found  by  my  utmost  researches.  *  *  Tliere 
exists  no  doubt  that  there  have  been  many  instances  of 
actually  insolvent  corporations,  where  certain  creditors  have 
been  preferred  to  others  ;  and  the  perfect  silence  until  now 
on  the  subject  of  this  fancied  diversity  is  powerful  to  show 
what  has  been  the  universal  opinion. 

"It  has  liowever  been  insisted  for  the  j)laintiff,  that  on  the 
actual  insolvency  of  the  bank  the  corporation  was  the 
trustee  of  the  creditors ;  and  if  this  be  true  the  latter  became 
the  cesiuis  que  trust  of  all  the  corporate  estate.  The  consc- 
(juence  of  this  supposition  would  be  that  all  j»ersons  coming 
into  {>os8ession  of  tlie  bank  jjroperty  with  notice  of  the  trust 
must  be  considered  as  trustees.  (Daniels  v.  Daralwn^liS  Vcs. 
249  ;  Moore  v.  Batter,  1  Scho.  &  Lef  262.)  No  express  trust 
was  created  on  the  happenings  of  the  bank's  insolvency,  but 
the  charter  on  every  fair  principal  of  construction  con- 
ferred on  the  corporation  the  entire  control  of  its  property 
as  well  after  as  before  this  event.  It  however  litis  ])een 
imagined,  that  the  trust  arose  by  o])eration  of  law.  I 
enquire,  of  what  law  V     No  princiijal  or  cjuse  or  analogy  has 
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been  referred  to,  that  supports  the  proposition ;  nor  am  I 
capable  of  conceiving  any.  The  insolvent  banking  corpora- 
tion is  just  as  much  a  trustee  of  his  creditors,  and  no  more,  as 
the  insolvent  individual  is  the  trustee  of  his  creditors.  The 
relation  of  creditor  and  debtor  exists  in  both  cases ;  but  from 
this  relation  no  trust  arises.  Undoubtedly  in  all  cases  of 
actual  insolvency  the  creditor  would  derive  security  from 
this  doctrine;  and  often  great  losses  might  be  prevented. 
But  the  interest  of  the  insolvent  person  is  not  to  be  entirely 
disregarded.  His  creditor  has  voluntarily  become  such, 
with  full  knowledge  that  his  security  must  very  much  de- 
pend on  the  integrity  of  his  debtor.  With  open  eyes  he  has 
given  credit ;  and  the  public  charter  ot  the  corporation  has 
instructed  him  in  all  the  powers  and  rights  ot  the  corporation. 
Now  it  would  be  a  very  harsh  and  inequitable  doctrine,  but 
on  the  plaintiff's  claim  it  is  inevitable,  that  the  moment  a 
banking  institution  is  unable  to  pay  all  its  debts,  the  direc- 
tors of  a  bank  may  not  issue  a  bank-bill,  dispose  ot  bank- 
property,  make  payment  of  a  single  debt  or  perform  one 
bank  operation.  May  not  an  individual  or  mercantile  com- 
pany under  the  same  circumstances  proceed  in  the  usual 
train  of  business  ?  This  is  not  disputed.  It  is  the  law  of 
chancery  that  they  may  prefer  one  creditor  to  another;  and 
this  on  a  principal  of  analogy  refutes  entirely  the  supposition 
of  a  trust  in  this  case.  *  *  That  the  directors  of  the 
Eagle  bank  are  trustees,  I  admit ;  but  they  are  the  trustees 
of  the  stockholders.  The  stockholders  are  the  ccstuis  que 
tncsf,  and  the  charge  of  breach  of  trust  nmst  come  from  them." 

This  case  in  6  Conn,  from  which  I  have  quoted,  was  de- 
cided in  1826,  more  than  half  a  century  ago,  and  is  the 
strongest  case  I  have  seen  on  that  side  of  the  question.  The 
two  other  Connecticut  cases  cited  are  to  the  same  effect. 

In  Whiticell  v.  Warner,  20  Vt.  425,  it  was  held,  that  the 
stockholders  of  a  corporation,  who  avail  themselves  of  their 
superior  advantages  for  the  purpose  ot  obtaining  security 
from  the  property  of  the  corporation  for  debts  due  to  them- 
selves, whether  it  be  done  by  attachment  or  by  assigning  the 
property  to  a  trustee  by  vote,  are  not  thereby  guilty  of  a  fraud 
in  contemplation  of  law,  so  as  to  render  themselves  liable 
personally  for  the  debts  of  the  corporation. 
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In  Strattov  v.  Alien,  1  C.  E.  Green  232,  it  wa^  said  by  rtic 
chancellor :  '*  The  allet^ed  ground  of  fraud  is  that  the  com- 
pany being  insolvent,  the  judgments  were  confessed  to  a 
director  iorthe  purpose  of  giving  him  a  preference  over  other 
creditors  having  equally  meritorious  claims.  In  considering 
this  question  it  will  be  assumed  tliat  the  entire  sum,  for  which 
the  judgments  were  confessed,  was  due  from  the  corporation, 
and  that  there  was  no  actual  fraud  in  the  transaction.  The 
mere  fact  that  the  creditor  was  a  director  of  the  company 
does  not  render  the  transaction  fraudulent.  There  is  nothing 
which  forbids  either  the  members  or  directors  of  a  corpora- 
tion to  make  contracts  with  it,  like  any  other  individual ; 
and  when  the  contract  is  made  the  director  stands  as  to  the 
contract  in  the  relation  ot  a  stranger  to  the  corporation." 

In  Railroad  y,  C7rt>?,7Af>r>?,lSpeer8, 562,  Johnson,  chancellor, 
said :  "  The  directors  of  a  corporation  ought  to  be,  and  gen- 
erally are,  better  informed  as  to  its  liabilities  and  resources 
than  any  one  else,  and  if  they  having  the  means  refuse  to 
aid  it  in  its  operations  by  the  loan  of  money  or  credit, 
no  one  else  will  be  found  to  do  it ;  and  I  need  not  add  what 
is  known  to  all  having  any  experience,  that  an  overweening 
confidence  in  their  capacity  to  manage  the  aflairs  of  a  cor- 
poration, and  a  mistaken  view  of  the  state  of  its  finances,  has 
often  involved  the  stockholders,  and  especially  the  directors 
in  distress  and  ruin.  *  *  There  is  nothing  either  in  law 
or  equity,  which  forbids  a  member  or  even  a  director  of  a 
corporation  from  contracting  with  it,  and  like  any  other  in- 
dividual he  has  a  right  to  prescribe  his  own  terms,  which  the 
corporation  is  at  liberty  to  accept  or  reject,  and  when  the 
contract  is  concluded  he  stands  in  the  same  relation  to  the 
other  creditors  of  the  corporation,  as  any  other  individual 
would  under  the  same  circumstances.  When  the  question  of 
priority  arises,  it  must  dei>end  upon  the  bono  Jiiks  of  the 
transaction,  fraud  or  no  fraud.  If  by  greater  diligence  and 
without  fraud  he  has  fairly  gained  an  advantage  over  the 
other  creditors,  he  is  entitled  to  retain  it.'' 

In  Buell  V.  Buckingham  ^  Co.^  Dillon  judge,  said  :  ''Being 
an  officer  in  the  corporation  did  not  deprive  Huell  of  the  right 
to  enter  into  conipetition  with  other  creditors  nnd  run  a  race 
of  vi2:ilance  with  them,  uvinling  hiinselt  in  the  contest  ot  his 
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superior  knowledge  and  of  the  advantages  ot  his  position,  to 
obtain  security  for,  or  payment  of  his  debt.  He  has  an  ad- 
vantage, it  is  true,  but  it  is  one  which  results  from  his  position 
and  which  is  known  to  every  person  who  deals  with  and  ex- 
tends cre<lit  to,  a  corporation.  This  is  one  of  the  causes 
which  has  operated  to  bring  corporate  companies  into  dis- 
credit, and  may  constitute  a  good  legislative  reason  for  giving 
priority  to  outside  creditors.  But  the  legislature  must  fur- 
nish the  remedy.  *  *  In  addition  to  being  a  creditor, 
Buell  sustained  to  the  corporation  the  relation  of  a  stock- 
holder and  director.  Such  companies  are  essentially  partner- 
ships, except  in  form.  The  directors  are  the  trustees  or 
managing  partners,  and  the  stockholders  are  the  cestuis  que 
trusty  and  have  a  joint  interest  in  all  of  the  property  and 
cflects  ot  the  corporation." 

In  Merrick  v.  Peru  Coal  Compavy  it  was  held,  that  a  share- 
holder or  officer  of  a  private  corporation  has  a  right  to  deal 
with  the  company  in  the  same  manner  as  strangers,  and  when 
he  does  so,  such  party  acquires  the  same  rights  and  incurs  the 
same  liability  as  in  the  case  of  a  contract  with  a  stranger. 

In  Burr  v.  MeDonald^  a  manufacturing  company  preferred 
certain  of  the  corporators,  and  the  court  by  Allen  judge,  said : 
"  The  facts  and  circumstances  attending  the  execution  of  the 
deed  in  question  repel  the  slightest  imputation  of  fraud.  So 
tar  as  any  preference  was  given  to  the  individual  corporators, 
it  was  to  refund  to  them  advances  made  and  liabilities  in- 
curred for  the  payment  of  loans  contracted  to  enable  the 
company  to  commence  its  operations.  The  proceeds  of  said 
loans  have  gone  to  the  increase  of  the  means  of  the  com- 
pany to  meet  its  general  liabilities,  and  as  by  the  embarrass- 
ments of  the  company  the  stockholders  may  properly  be  sub- 
jected to  the  loss  of  their  capital  stock,  there  is  nothing  un- 
just or  inequitable  in  securing  such  of  them  as  had  become 
liable  for  such  loans,  or  who  had  made  advances  to  discharge 
the  same,  leaving  the  residue  of  the  estate  of  the  company 
increased  as  it  may  have  been  by  such  loans  to  be  distributed 
pro  rata  among  the  general  creditors  after  discharging  the 
prior  incumbrances  and  the  loans  and  advances  on  account 
thereof. '* 

In  Addison  v.    Ijcwis  it  was  held,  that  the  directors  of  a 
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corporation  are  its  officers  or  agents  and  represent  the  inter- 
ests ot  that  abstract  legal  entity  and  of  those  who  own  the 
shares  of  its  stock.  One  of  the  objects  of  creating  a  corpora- 
tion by  law  is  to  enable  it  to  make  contracts,  and  those  con- 
tracts may  be  made  with  the  stockholders  as  well  as  with 
others. 

In  Plriritn^s'  Bank  v.  Whittle  by  order  ot  the  board  of  di- 
rectors certain  bonds,  the  property  of  the  bank,  were  assigned 
to  pay  a  certain  indebtedness  of  the  bank  ;  and  this  assign- 
ment had  been  made,  after  snits  had  been  brought  by  creditors, 
and  a  notice  had  been  given,  that  the  court  would  be  asked 
to  appoint  a  receiver  for  the  bank.  The  assignment  was 
made  on  March  1,  1879,  and  a  receiver  appointed  on  the  13th 
of  that  month.  The  court  after  citing  several  of  the  authori- 
ties above  quoted  from  held,  that  directors  are  bound  to  dis- 
charge their  duties  prudently,  diligently  and  faithfully,  and 
to  apply  the  assets  in  case  of  insolvency  for  the  benefit  of  the 
creditors  in  preference  to  the  stockholders  and  other  persons. 
But  they  are  not  technically  trustees  nor  bound  to  apply  the 
assets  ratably  among  the  general  creditors.  They  may  not 
only  make  preferences  between  creditors,  but  such  preference 
may  be  made  in  their  own  favor  if  they  be  creditors.  Bat  in 
such  case  they  must  act  in  the  utmost  good  faith." 

The  counsel  for  appellee  relied  upon  the  following  among 
many  other  authorities  cited  by  them :  Wood  v.  Dummcr^  3 
Mason  C.  0.  308 ;  Bradley  v.  Farwell,  1  Holmes,  C.  C.  433 ; 
Ricfuirds  v.  Insuraiwt  Company^  43  N.  II.  263 ;  Oodin  v. 
Canal  Company,  18  Ohio  St.  169;  Bartlctt  v.  Drew,  57  N.  Y.  587 ; 
Hastings  v.  Drew,  76  N.  Y.  9 ;  Shea  v.  Mabry,  1  Lea.  319 ; 
Jones,  McDowell  ^  Co,,v,  Arkansas  Mechanical  ^  Agricidtural 
Association,  38  Ark.  17 ;  Koehler  v.  BUwk  River  Company,  2 
Black  720  ;  Curran  v.  Arkansas,  15  IIow.  308 ;  Drury  v.  Cross, 
7  Wall.  302;  Sanget^  v.  Hoay,  17  Wall.  610;  Upton  v.  TribU- 
cock,  91 TJ.  S.  47;  Sanger  v.  Upton,91  U.  S.  56 ;  Hatch  v.  Dana, 
101  U.  S.  210;  County  of  Morgan  v.  Allen,  103  U.  S.  498; 
Coons  ^  Braine  v.  Tome,  9  Fed.  R.  532. 

In  Wood  V.  Dummer  it  appears,  that  an  incorporated  bank 
divided  three  fourths  of  its  capital  stock  before  the  expiration 
of  its  charter  among  the  stockholders  without  providing 
funds,  which  ultimately  were  sufficient  to  pay  its  outstanding 
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bank-notes ;  and  it  was  held,  that  the  capital  stock  was  a 
trust-fimd  for  the  payment  of  the  bank-notes,  and  might  be 
followed  into  the  hands  of  the  stockholders.  Story,  judge, 
said :  "  It  appears  to  me  clear  upon  general  principles  as  well 
{U>  the  legislative  intention,  that  the  capital  stock  ot  banks  is  to 
be  deemed  a  pledge  or  trust-fund  for  the  payment  of  debts 
contracted  by  the  bank.  The  public  as  well  as  the  legisla- 
ture have  always  supposed  this  to  be  a  fund  appropriated  for 
such  purpose.  The  individual  stockholders  are  not  liable  for 
the  debts  ot  the  bank  in  their  private  capacities.  The  char- 
ter relieves  them  from  personal  responsibility,  and  substitutes 
the  capital  stock  in  its  stead.  Credit  is  universally  given  to 
this  fund  by  the  public  as  the  only  means  of  repayment. 
During  the  existence  of  the  corporation  it  is  the  sole  property 
oi  the  corporation,  and  can  be  applied  only  according  to  its 
charter,  that  is  as  a  fund  for  the  payment  of  its  debts,  upon 
the  security  of  which  it  may  discount  and  circulate  notes. 
Why  otherwise  is  any  capital  stock  required  by  our  charters  ? 
If  the  stock  may  the  next  day  afler  it  is  paid  in  be  withdrawn 
by  the  stockholders  without  payment  of  the  debts  of  the 
corporation,  why  isitsamount  so  studiously  provided  for,  and 
its  payment  by  the  stockholders  so  diligently  provided  for? 
To  me  this  point  appears  so  plain  upon  principles  of  law  as 
well  as  common  sense,  that  I  cannot  be  brought  into  any 
doubt  that  the  charters  of  our  banks  make  the  capital  stock 
a  trust-fund  for  the  payment  of  all  the  debts  of  the  corporation. 
The  bill-holders  and  other  creditors  have  the  first  claims  upon 
it;  and  the  stockholders  have  no  rights  until  all  the  other 
creditors  are  satisfied.  They  have  the  full  benefit  ot  all  the 
profits  made  by  the  establishment,  and  cannot  take  any  portion 
of  the  fund  until  all  the  other  claims  on  it  are  extinguished." 
In  Outran  v.  Arkansas  15  How.  the  bill  showed,  that  the 
capital  stock  of  the  bank  consisted  of  $1,146,000.00  raised  by 
the  sale  of  bonds  of  the  State,  together  with  certain  other 
sums  paid  in  by  the  State  as  part  of  the  capital  stock, 
amounting  in  the  aggregate  to  the  sum  of  $350,753.00  being  in 
the  whole  $1,496,753.00  all  of  which  was  in  specie  or  specie 
funds;  that  the  bank  was  required  by  its  charter  to  have  on 
hand  at  all  times  sufficient  specie  to  pay  its  bills  on  demand ; 
that  the  plaintiff  being  the  owner  and  bearer  of  bills  of  this 
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bank  amounting  to  upwards  of  $9,000.00,  which  the  bank  has 
refused  to  pay,i  nstituted  suits  and  recovered  judgments  thereon 
at  law,  &c.;  that  the  bank  having  gone  into  operation 
issued  bills  to  a  large  amount  and  after  a  time  in  November, 
1839,  refused  to  pay  the  same ;  that  in  1843,  the  bank  still 
continuing  insolvent,  the  Legislature  passed  an  act  to 
liquidate  and  settle  its  affairs;  that  by  said  act  bonds  of  the 
State  amounting  to  at  least  $200,000.00  were  required  to  be 
given  up  and  cancelled  and  their  amount  to  be  credited  to  the 
bank  against  a  part  of  the  capital-stock  put  in  by  the  State. 
The  bill  prayed  for  satisfaction  out  of  the  assets  of  the  bank 
thus  shown  to  have  come  into  the  custody  or  to  stand  in  the 
name  or  to  have  gone  to  the  use  of  the  State  by  force  of  the 
acts  of  the  legislature.  A  demurrer  to  the  bill  was  sustained ; 
and  the  bill  dismissed  by  order  of  the  supreme  court  of 
Arkansas.  Mr.  Justice  Curtis  in  delivering  the  opinion  of 
a  majority  of  the  court  said  : 

"The  plaintiff  is  a  creditor  of  an  insolvent  banking  cor- 
poration. The  assets  of  such  corporation  are  a  fund  for  the 
payment  of  its  debts.  If  they  are  held  by  the  corporation 
itself,  and  so  invested  as  to  be  subject  to  legal  process,  they 
may  be  levied  on  by  such  process.  If  they  have  been  dis- 
tributed among  stockholders  or  gone  into  the  hands  of  other 
than  hona  fide  creditors  or  purchasers,  leaving  debts  of  the 
corporation  unpaid,  such  holders  take  the  property  charged 
with  the  trust  in  favor  of  creditors,  which  a  court  of  equity 
will  enforce  and  compel  the  application  of  the  property  to 
the  satisfaction  of  their  debts.  This  has  been  often  decided 
and  rests  upon  plain  principles.''  lie  cites  with  approba- 
tion section  1,252,  Story  Eq.  Jour,  which  contains  the  same 
principles.  He  further  said :  '*So  far  therefore  iis  the 
property  of  this  bank  has  vested  in  the  State  or  gone  to  its 
use,  it  is  so  vested  and  used  charged  with  a  trust  in  favor  of 
this  complainant  as  an  unpaid  creditor,  unless  there  is  some- 
thing in  the  character  of  the  parties  or  the  consideration, 
upon  which,  or  the  operation  of  the  laws,  by  force  of  which 
it  has  been  transferred,  taking  the  case  out  ol  the  principles 
above  laid  down." 

In  Drury  v.  6>o55,  7  Wall,  a  sale  far  below  the  value  of  a 
railroad  with  its  franchises,  rolling  stock,  &c.,  under  a  decree 
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of  foreclosure  was  set  aside  as  fraudulent  against  creditors, 
the  sale  having  been  made  under  a  scheme  between  the 
directors  ol  the  road  and  the  purchaser,  by  which  the  direc- 
tors escaped  the  liability  on  endorsements,  which  they  had 
made  tor  the  railroad  company;  and  the  purchasers  were 
held  to  be  trustees  to  the  creditors  for  the  full  value  of 
the  property  purchased,  less  a  sura,  which  the  pur- 
ehiisershad  actually  paid  for  a  large  lien-claim.  Mr.  Justice 
Davis  speaking  for  the  whole  court,  p.  302  said : 

* 'The  conduct  of  the  directors  of  this  railroad  corporation 
was  very  discreditable  and  without  authority  of  law.  It  was 
their  duty  to  administer  the  important  matters  committed  to 
their  charge  for  the  mutual  benefit  of  all  parties  interested, 
uiul  in  securing  an  advantage  to  themselves  not  common  to 
the  other  creditors  they  were  guilty  of  a  plain  breach  of  trust. 
To  be  relieved  from  their  endorsement  they  were  willing  to 
sacrifice  the  whole  [)roperty  of  the  road.  Bound  to  execute  the 
responsible  duties  intrusted  to  their  management  with  ab- 
solute fidelity  to  both  creditors  and  stockholders,  they  never- 
theless acted  with  reckless  disregard  of  the  rights  of  creditors 
as  meritorious  as  those  whose  paper  they  endorsed.  If  Bailey  & 
Co.  had  sold  iron  to  build  the  road,  so  had  the  Boston  Associa- 
tion sold  locomotives  to  run  it.  It  is  not  easy  to  see  why  the 
corporation  should  exhaust  its  efforts  to  pay  one,  and  leave  the 
other  unpaid.  But  it  is  said,  the  dircctore  being  unable  to  pay 
both,  had  the  right  to  choose  between  them.  We  do  not 
deny  that  a  debtor  has  the  right  to  prefer  one  creditor  over 
another,  when  the  transaction  is  harm  fide.  But  this  is  in  no 
just  sense  a  case  of  preference  between  creditors.  If  the  law 
permits  the  debtor  in  failing  circumstances  to  make  choice  of 
the  persons  he  will  pay,  it  denies  him  the  right  in  doing  it  to 
contrive  that  the  unpreferred  creditor  shall  never  be  paid. 
In  other  words  the  law  condemns  any  plan  in  the  disposition  of 
property  which  necessarily  accomplishes  a  fraudulent  result." 

In  Kxhler  v.  Black  Run  Falls  Iron  Co.,  2  Black,  Mr.  Jus- 
tice Davis  said  for  the  whole  court :  "Instead  of  honestly 
endeavoring  to  effect  a  loan  of  money  advantageously  for  the 
benefit  of  the  corporation,  these  directors  in  violation  of 
their  duty,  and  in  betrayal  of  their  trust,  secured  their  own 
debts  to  the  injury  of  the  stockholders   and  creditors.      Di- 
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rectors  cannot  thus  deal  with  the  important  interests  entrust- 
ed to  their  management  They  hold  a  place  of  trust,  and  by 
accepting  the  trust  are  obliged  to  execute  it  with  fidelit3\  not 
for  their  own  benefit,  but  tor  the  common  benefit  of  the 
stockholders  of  the  corporation." 

In  Sawyer  v.  Hoag,  17  Wall,  the  court  by  Mr.  Justice  Mil- 
ler said :  **Though  it  be  a  doctrine  of  modern  date  we  think 
it  now  well  established  that  the  capital  stock  of  a  corpora- 
tion, especially  its  unpaid  subscription,  is  a  trust-fund  for 
the  benefit  of  the  general  creditors  of  the  corporation.  And 
when  we  consider  the  rapid  development  of  corporations  as 
instrumentalities  of  the  commercial  an<J  business  world  in  the 
last  few  years,  with  the  corresponding  necessity  of  adapting 
legal  principles  to  the  new  and  varying  exigencies  of  this 
business,  it  is  no  solid  objection  to  such  a  principle  that  it  is 
modern,  for  the  occasion  for  it  could  not  sooner  have  arisen. 
*  *  *  The  debt  which  the  appellant  owed  for  his  stock 
was  a  trust-fund  devoted  to  the  payment  of  all  the  creditors 
of  the  company.  As  soon  as  the  company  became  insolvent, 
and  this  fact  became  known  to  the  appellant,  the  right  of 
set-off  for  an  ordinary  debt  to  its  lull  amount  ceased.  It  be- 
came a  fund  belonging  equally  in  equity  to  all  the  creditors, 
and  could  not  be  appropriated  by  the  debtor  to  the  exclusive 
payment  of  his  own  claim." 

In  Upton  v.  Tribikock^  91  U.  S.,  Mr.  Justice  Hunt  for  the 
whole  court  said :  "  The  capital  stock  of  a  moneyed  corpora- 
tion is  a  fund  for  the  payment  of  its  debts.  It  is  a  trust>fund 
of  which  the  directors  are  the  trustees.  It  is  a  trust  to  be 
managed  for  the  benefit  of  its  shareholders  during  its  life, 
and  for  the  benefit  of  its  creditors  in  the  event  of  its  dissolu- 
tion. The  duty  is  a  sacred  one  and  cannot  be  disregarded. 
Its  violation  will  not  be  undertaken  by  any  just  minded  man, 
and  will  not  be  permitted  by  the  courts.  The  idea  that  the 
capital  of  a  corporation  is  a  foot-ball  to  be  thrown  into  the 
market  for  the  purpose  of  speculation,  that  its  value  may  be 
elevated  or  depressed,  to  advance  the  interests  of  its  managers, 
is  a  modern  and  wicked  invention.  Equally  unsound  is  the 
opinion  that  the  obligation  ot  a  subscriber  to  pay  his  sub- 
scription may  be  released  or  surrendered  to  him  by  the 
trustees  of  the  company.     This  has  been  oflcn  attempted,  but 
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never  successfully.  The  capital  paid  in,  and  promised  to  be 
paid  in,  is  a  fund  which  the  trustees  cannot  squander  or  give 
away.  They  are  bound  to  call  in  what  is  unpaid,  and  care- 
fully to  husband  it  w^hen  received." 

In  Jackson  v.  Ludeling^  21  Wall.  616,  it  was  held,  that  the 
managers  and  officers  of  a  company,  whose  capital  is  con- 
tributed in  shares,  are  in  a  very  legitimate  sense  trustees  alike 
for  its  stockholders  and  its  creditors,  though  they  may  not  be 
trustees  technically  and  in  form.  They  accordingly  have  no 
right  to  enter  into  or  participate  in  any  combination,  the 
object  of  which  is  to  divest  the  company  of  its  property  and 
obtain  it  for  themselves  at  a  sacrifice.  They  have  no  right 
to  seek  their  own  profit  at  the  expense  of  the  company,  its 
etockholders,  or  even  its  bondholders. 

In  County  of  Morgan  v.  AUeriy  103  U.  S.  498,  it  was  held, 
that  where  a  county  subscribed  to  the  capital  stock  of  a  rail- 
way company  and  issued  its  bonds  therefor,  the  creditors  of 
the  company  on  its  becoming  insolvent  are  entitled  to  en- 
force the  liability  of  the  county  on  the  bonds,  which  are  due 
and  unpaid.  Mr.  efustice  Harlan  for  a  majority  of  the  court 
said,  page  509  :  "  The  county  recognized  the  dangers  which 
beset  the  original  enterprise  in  furtherance  of  which  its  peo- 
ple had  voted  a  subscription  of  stock  payable  in  bonds.  Its 
officers  believed  it  would  inevitably  fail,  and  that  the  ends 
expected  to  be  accomplished  by  the  aid  voted  would  not  be 
attained.  It  was  for  these  reasons  therefore,  that  they  sought, 
or  acceded  to  an  arrangement  looking  to  the  protection  ot 
the  county  against  liability.  But  it  is  clear  that  other  credi- 
tors besides  those  with  which  it  combined,  had  an  interest  in 
the  disposition  of  the  assets  of  the  company,  and  that  the 
plan  as  conceived  and  consummated  was  wholly  inconsistent 
with  the  established  doctrines  of  equity.  Upon  recognized 
principles  of  public  policy  and  good  faith,  the  debt  which  the 
county  owed,  by  reason  of  its  subscriptions  and  the  bonds 
given  therefor,  constituted  with  other  property  of  the  com- 
pany, a  trust-fund  to  w^hich  all  its  creditors  could  rightlully 
look  for  satisfaction  of  their  claims.  *  *  The  company 
had  become,  and  all  its  creditors  knew,  wholly  unable  to  meet 
its  engagements,  and  had  practically  ceased  to  exist.  The 
bonds  in  question  were  part  of  its  assets  in  which  all  its  cred- 
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itors  had  an  interest.  The  county  by  an  arrangement  with 
some  of  those  creditors  attempted  to  lessen  its  obligation  to 
pay  what  it  had  stipulated  to  pay,  and  thereby  defeat  the 
rights  of  other  creditors  who  had  as  much  claim  upon  the 
assets  of  the  company  as  those  with  whom  the  county  con- 
tracted. What  it  did  is  utterly  indefensible  under  any 
known  rules  of  equity.*' 

In  Shea  v.  Mabry,  1  Lea.  a  bill  was  filed  by  a  judgment 
creditor  of  a  railroad  corporation  alleging,  that  the  defend- 
ants were  the  board  of  directors  of  the  company ;  that  Mabry 
was  president ;  that  as  such  directors  tliey  were  trustees  of 
the  funds  loaned  and  paid  to  said  road  for  the  purposes  of 
its  construction  and  equipment,  of  which  there  were  more  than 
two  and  a  quarter  million  dollars  of  State  bonds  and  nearly 
four  hundred  thousand  dollars  from  other  sources  ;  that  this 
was  enough  to  construct  and  equip  said  road  and  leave  a  large 
surplus  ;  that  nearly  all  these  funds  had  come  into  the  hands 
of  the  defendants,  who  had  squandered  them,  &c. ;  that  these 
funds  should  have  been  used  to  pay  the  debts  of  the  corpora- 
tion ;  and  for  these  breaches  of  trust  the  bill  sought  to  hold  the 
defendants  personally  liable.  The  court  dismissed  the  bill  on 
the  hearing;  and  the  plaintiff  appealed.  Thesujireme  court 
reversed  the  decree,  and  grunted  the  relief  prayed.  In  deliv- 
ering the  opinion  the  court  said  : 

"Whether  these  trustees  acted  in  good  faith  or  not,  whether 
by  negligence  or  fraud  they  sanctioned  this  ai)[)lication  of 
trust-funds,  they  must,  as  they  resolved  they  would  do,  bear 
the  responsibility.  What  that  is  the  law  has  made  clear. 
Directors  are  not  mere  figure-heads  of  a  coqjoration.  They 
are  trustees  for  the  company,  for  the  stockholders,  for  the 
creditors  and  for  the  State.  They  must  not  only  use  good 
faith,  but  also  care,  attention  and  circumspection  in  the  affairs 
of  the  corporation,  and  particularly  in  the  safe-keeping  and 
disbursment  of  funds  committed  to  their  custody  and  con- 
trol. They  must  see  that  these  funds  are  appropriated  as 
intended  to  the  purposes  of  the  trust,  and  if  they  mis- 
appropriate them  or  allow  others  to  divert  them  from 
these  purposes  they  must  answer  for  it  to  their  cestuis  qiu 
trust:' 

In  Hastimi  v.  Lh^no^  7G  N.  Y.  it  wjis  held,  that  the  proi»erty 
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of  every  corporation  is  to  l)e  regarded  as  a  trust-fund  for  the 
payment  ot  its  del)t8. 

The  same  principle  is  distinctly  held  in  Godin  v.  Canal 
Co.,  18  Ohio  St.  182. 

In  Riehards  v.  Insurance  Co.,  48  N.  H.  it  appears  that  a 
loss  had  occurred,  and  by  vote  of  the  directoi's  $1,500.00  was 
voted  to  pay  it;  there  being  no  money,  an  assessment  of 
fifteen  per  cent,  on  all  unexpired  premium  notes  was  ordered 
for  the  purpose  of  raising  money  to  pay  debts.  The  money 
which  the  directors  received,  they  did  not  use  lor  the  purpose 
of  paying  the  loss  but  applied  it  to  the  payment  of  debts,  for 
which  th(y  were  personally  liable.  Bell,  C.  »J.  in  delivering 
the  opinion  of  the  court  said:  *'It  is  claimed  that  the  plain- 
tiff's are  entitled  to  a  pro  raUi  share  of  the  money  raised  by 
the  Jissessment  which  was  applied  to  the  payment  of  other 
debts  exclusively,  on  the  ground  that  the  directors  were 
trustees  as  well  of  the  individual  members  having  claims 
against  the  company  itself.  *  *  We  find  the  rule  recognized 
iu  this  State  on  this  subject  in  the  case  of  Qjlh)/  v.  Copp,  35 
N.  II.  434.  The  general  rule  clearly  should  be,  that  when 
an  agent  or  trustee  receives  money  generally  and  he  holds 
claims  of  different  persons,  to  each  of  whom  he  is  under  the 
same  obligation,  he  should  api)ly  the  money  ratably  to  the 
discharge  of  all  the  claims;  and  this  obligation  would  be  in 
no  way  affected  by  the  circumstance  that  if  the  debts  were  all 
hi8  own  he  would  have  the  undoubted  right  to  apply  the 
money  to  either  of  them  at  his  election.  Every  agent  and 
trustee  who  has  claims  ot  his  own  must  be  regarded  as 
agent  lor  himself  and  others,  and  bound  to  give  hi^  diligence 
and  care  equally  to  all  the  claims  in  his  hands,  and  conse- 
(juently  to  apply  all  moneys  paid  to  him,  without  an  appro- 
priation by  the  debtor  to  the  payment  of  all  the  claims  in  his 
cure  whether  of  his  own  orothei-s,  in  just  proportion  to  their 
amounts.  This  principle  seems  to  us  justly  applicable  to  this 
case.  The  defendants  were  such  agents  and  trustees,  bound 
to  apply  the  funds  raised  by  the  assessment  for  the  general 
purpose  ot  discharging  the  debts  and  liabilities  ol  the  insur- 
ance company  to  the  payment  ol  all  such  debts  ratably,  and 
ill  just  proportion  to  the  amount  of  their  claims.  *  *  Neither 
does  it  seem  to  us  that  the  fact  that  the  directors  had  become 
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perBonally  rcHponsible  tor  the  debts  which  Jiave  been  paid, 
fnrniBhes  any  ground  for  preferring  these  debts.  Tlie  rule  is 
a  just  one  that  an  agent  is  bound  to  apply  the  same  dili- 
gence to  obtain  payment  of  debts  in  his  care  that  he  does 
to  recover  his  own ;  and  sound  policy  seems  to  require  that 
tlie  managers  of  corporations  should  be  held  strictly  to  this 
rule,  that  when  the  corporation  becomes  embarrassed  or  in- 
solvent the  directors  may  not  apply  the  assets  to  exonerate 
themselves,  and  leave  the  other  creditors   without  remedy." 

In  Jones ^  McDonald  ^  Co.  v.  Arkansas  Machine  and  Ayricid' 
tural  (Jo.y  88  Ark.  it  was  distinctly  held,  that  the  assets  of  an 
incorporated  company  are  a  trust-fund  for  ttie  payment  of 
its  debts  and  may  be  followed  into  the  hands  of  any  person 
having  notice  of  the  trust.  The  court  said:  "Now  it  is  quite 
plain  that  Weeks  was  not  a  Ao/j^^V/f' purchaser  without  notice 
of  the  trust.  As  a  director  he  is  conclusively  presumed  to 
know  the  pecuniary  condition  of  his  company.  Moreover 
his  deposition  shows  that  he  had  actual  knowledge  that  it 
was  on  the  verge  of  insolvency." 

In  Bradley  v.  Farwellj  1  Holmes  C.  C.  It.,  it  was  held,  that 
the  directors  of  an  insolvent  corporation,  while  it  is  under 
their  management,  hold  the  position  of  trustees  of  its  assets 
for  the  benefit  of  its  creditors,  and,  if  themselves  creditors, 
they  cannot  secure  to  themselves  any  preterence  or  advan- 
tage over  other  creditors.  Shipley  J.  said  :  "The  real  issue 
presented  for  the  consideration  of  a  court  of  equity  in  this 
case  is,  whether  the  managing  officers  and  directors  of  this 
insolvent  corporation  held  such  a  relation  of  trust  to  the 
funds  of  the  insolvent  corporation  for  the  benefit  of  the 
creditors  and  all  persons  and  parties  interested,  that  according 
to  tlie  principles  applied  by  courts  of  equity  to  cases  of 
like  trusts  they  are  to  be  held  guilty  of  a  breach  of  trust 
by  securing  an  advantiige  to  themselves  not  common  to  the 
other  creditors,  and  by  i)roviding  for  the  payment  of  a  del>t 
or  a  large  part  of  the  debt,  due  to  a  director  ot  the  assets 
of  the  corporation  to  the  entire  exclusion  of  the  payment 
of  any  and  all  other  debts  due  from  the  corporation." 
"Courts"  of  equity  "will  not  permit  trustees  in  the  exercise 
of  the  powers  of  their  trust,  or  in  dealing  with  the  trust 
estate  to  obtain  any  benefit  or  advantage  for  themselves  to 
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the  injury  or  prejudice  of  those  for  whom  they  are  acting 
in  the  fiduciary  relation,  or  to  protect,  indemnify  or  pay 
themselves  at  the  expense  of  those  who  are  similarly  situa- 
ted in  relation  to  the  fund.  *  *  The  relation  between  the 
directors  of  a  corporation  and  its  stockholders  is  that  of 
trustees  and  eestuis  que  trust.  *  *  As  directors  are  intrusted 
with  the  general  management  and  control  of  the  affairs  and 
property  of  the  corporation,  this  management  and  control  must 
be  exercised  by  them  in  the  character  of  trustees,  and  subject  to 
responsibilities  under  the  law  of  trusts  imposed  upon  those  who 
have  assumed,  and  are  consequently  under  obligation  faith- 
fully to  execute  a  trust.  They  are  not  merely  trustees  for 
the  stockholders ;  without  considering  their  duties  and  obli- 
gations in  other  respects  to  the  state,  the  community  and 
other  parties  who  may  resort  to  courts  of  law  or  equity  to 
compel  a  faithful  performance  of  this  trust,  we  need  now 
only  consider,  in  the  case  of  an  insolvent  corporation,  what 
their  relation  is  to  the  creditors  of  the  corporation,  and  to 
funds  available  for  the  payment  jrro  ianto  of  corporate  debts. 
*  *  What  is  of  comparatively  modern  date  is  the  appli- 
cation of  old  and  well  settled  doctrines  of  equity  applicable 
to  the  exercise  of  trust-powers  and  duties  to  the  new  state 
of  facts  growing  out  of  the  rapid  development  of  corpora- 
tions. As  new  trusts  are  created  courts  of  equity  apply  to 
the  modern  trust  the  ancient  principles  applicable  to  all 
trusts  in  the  same  manner  as,  when  railways  and  telegraphs 
were  first  constructed,  courts  both  of  law  and  equity  applied 
to  railway  and  telegraph  companies  the  same  principles  they 
had  previously  applied  to  like  corporate  bodies.  The  vast 
increase  of  corporate  property  and  the  immense  accumulation 
of  corporate  liabilities  at  the  present  time,  and  the  conse- 
quent dependence  of  both  stockholders  and  creditors  upon 
the  fidelity  with  which  the  managers  of  these  corporations 
exercise  the  powers  of  their  trust,  would  seem  imperatively 
to  require,  that  the  salutary  rules  so  rigidly  enforced  by 
courts  of  equity  in  other  cases  of  fiduciary  relation  should 
not  be  relaxed  in  this  class  of  cases  where  the  trust-powers 
are  of  such  magnitude  and  the  consequences  of  a  breach  of 
trust  so  disastrous.  Especially  in  the  case  of  insolvent  corpo- 
rations are  the  acts  of  the  managing  officers  to  be  free  from 
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tJie  imputation  of  having  been  influenced  by  the  considera- 
tion of  any  interests  adverse  to  those  they  are  bound  only 
to  regard.  Standing  in  a  fiduciary  relation,  as  it  were  at  the 
bedside  of  a  dying  patient,  if  they  are  subsequently  found  in 
possession  of  a  portion  of  his  effects,  they  must  show  title 
by  a  conveyance  untainted  by  the  exercise  of  that  power 
which  the  trust-relation  gave  them  to  influence  the  disposi- 
tion made  by  the  decedent  of  his  property  in  their  favor  and 
to  the  prejudice  of  others  having  equal  claims  to  the  inheri- 
tance." The  deed  giving  the  preference  to  the  director  was 
set  aside. 

In  Goojis  <f  Braine  v.  TomCy  9  Fed.  R.  the  board  of  direct- 
ors of  an  insolvent  corporation  confessed  a  judgment  to  the 
president  of  the  corporation,  to  give  him  preference  over 
another  creditor,  who  was  about  to  obtain  a  judgment  for 
his  claims.  The  case  w^as  decided  by  Judge  Acheson  in  the 
western  district  of  Pennsylvania  in  1881.  The  judge  said  : 
"But  could  the  board  of  directors  under  the  circumstances 
give  such  preference  to  Jacob  Tome,  who  was  both  a  direc- 
tor of  the  corporation,  and  the  president,  and  also  the 
principal  stockholder,  owning  indeed  at  least  eight-tenths  of 
the  entire  capital  stock  ?  I  am  of  opinion  that  they  could 
not.  The  mortgaged  premises,  it  is  shown,  are  wholly  insuf- 
ficient to  pay  the  principal  of  the  mortgage-debt ;  and  if  the 
lien  of  Tome's  confessed  j  udgment  be  preferred  to  that  of  Coons 
&  Braine,  the  latter  will  receive  nothing  out  of  the  assets  of 
this  insolvent  corporation.  Such  a  result  thus  brought  about 
would  be  so  inequitable  that  it  cannot  receive  judicial 
sanction.  True  a  failing  debtor  ordinarily  may  prefer  one 
creditor  over  another.  But  the  circumstances  here  were  such 
as  to  take  the  case  out  of  the  general  rules.  The  directors 
of  a  corporation  stand  in  confidential  relations  to  its  creditors, 
toward  whom  they  are  bound  to  act  with  perfect  fairness. 
They  are  at  least  qu/isi  trustees  for  the  creditors;  and  wheie 
the  corporation  is  insolvent,  good  faith  forbids  that  the  direc- 
tors should  use  their  position  to  save  themselves  or  one  of 
their  number  at  the  expense  of  others." 

It  seems  to  me,  that  the  doctrine,  that  the  directors  of  a 
corporation  do  not  sustain  a  fiduciary  relation  to  the  creditors, 
is  based  on  no  better  reason,  thf  n  that  a  natural  person  or 
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the  members  ol  a  partnership  do  not  sustain  a  confidential 
relation  to  their  creditors.  Is  this  reason  a  sound  one?  Is 
there  no  difterence  between  the  natural  person  and  the  artiji' 
(rial  person  called  a  corporation  ?  A  person  goes  into  mer- 
cantile business.  He  is  worth  it  may  be  $100,000.00.  His 
creditors  trust  him  more  on  the  faith  of  his  property  than 
his  business  management.  '  They  know  that  his  liability  is 
unlimited;  that  all  he  has  is  held  for  his  debts.  Not  so  with 
a  corporation.  In  this  State  as  well  as  others  no  stockholder, 
after  he  has  paid  his  stock-subscription,  is  liable  personally 
for  any  part  of  the  debts  of  the  corporation.  The  Wheeling 
Savings  Institution  according  to  the  evidence  in  1870  had  a 
capital  ol  Jf  50,000.00,  yet  the  depositors  lost  about $300,000.00, 
six  times  as  nmch  as  the  whole  capital-stock.  This  corpora- 
tion by  its  directors  was  by  law  permitted  to  carry  on  busi- 
ness, receive  deposits,  &c.,  and  its  stockholders  would  have 
reaped  all  tlie  profits  after  the  debts  were  paid,  and  yet  are 
not  personally  liable  lor  the  debts  ol  the  corporation.  The 
corporation  has  conferred  upon  it  a  privilege,  which  the 
natural  person  does  not  possess;  and  the  modern  authori- 
ties recognizing  this  distinction  and  the  great  necessity  for 
strict  management  of  its  aftairs  have  declared,  that  its  assets 
are  a  trust-fund  for  the  payment  of  creditors.  Some  of  the 
authorities  declare  that  the  capital-stock  is  a  trust-fund  for 
the  payment  of  the  debts  of  the  corporation.  If  the  capital 
stock  is,  then  why  not  that  which  represents  the  capital 
stock  ?  $50,000.00,  say,  is  paid  in  as  the  stock-subscription. 
This  money  is  loaned  and  bills  and  notes  taken  therefor. 
The  $50,000.00  in  cash  is  gone,  but  there  is  its  equivalent 
with  its  accumulated  earnings.  If  the  capital-stock  is  a 
trust-fund  for  the  payment  of  the  debts  of  the  corporation, 
tlien,  I  think,  all  the  assets  of  the  corporation  are  a  trust 
fund  for  the  same  purpose.  Why  should  this  not  be  true? 
It  is  a  very  old  doctrine,  as  old  as  corporations  themselves, 
that  the  stockholders  are  not  entitled  to  receive  anything 
from  the  corporation  until  its  debts  are  paid.  If  that  is  so, 
it  seems  to  me  it  follows,  that  the  creditors  are  entitled  to 
all  the  assets  of  the  corporation  if  necessary  for  the  payment 
ol  their  debts. 

But  it  the  assets  of  a  corporation  are  a  trust-fund  for  the 
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payment  of  the  debts,  who  holds  this  property  in  trust  ?  The 
directors  are  the  managers  of  the  corporation,  and  it  has 
long  been  held,  that  they  are  trustees  for  the  cori>oration 
and  its  stockholders.  How  are  they  to  act  towards  the 
stockholders?  They  are  to  prudently  and  faithfully  manage 
the  aftairs  of  the  corporation,  pay  its  debts  and  divide  the 
residue  among  the  stockholders.  They  must  necessarily 
look  after  the  debts,  before  they  can  discharge  their  trusts  to 
the  stockholders.  If  the  assets  are  a  trust-fund  for  the  pay- 
ment of  the  debts  of  the  corporation,  it  necessarily  follows, 
that  the  directors,  in  whose  hands  are  those  funds,  are  the 
trustees  for  the  creditors  of  the  corporation. 

Wlien  the  directors  of  a  banking  corporation  ascertain  that 
it  is  hopelessly  insolvent,  so  that  individually  they  are  un- 
willing longer  to  aid  it,  their  manifest  duty  is  to  close  its 
doors  at  once ;  for  continuing  to  do  business  then  (as  receiv- 
ing deposits)  is  a  fraud  upon  the  public,  and  they  should  not 
receive  any  more  deposits  nor  pay  any  more  checks,  but 
should  proceed  to  execute  their  trust,  either  by  making  a 
general  assignment  for  the  benefit  of  the  creditors,  or  by  pay- 
ing pro  rata  the  debts  of  the  corporation.  Whether  the  board 
of  directors  could  then  under  peculiar  circumstances  make 
preference  of  creditors,  as  was  done  in  Bun*  v.  McDoiuddy 
3  Grat.,  it  is  unnecessary  to  decide  in  this  case.  But  the  di- 
rectors had  no  right  occupying  the  fiduciary  relation  to  the 
creditors  generally,  which  they  did,  to  keep  the  doors  of  the 
Wheeling  Savings  Institution  open,  until  they  could  get  out 
their  deposits,  and  all  the  time  from  the  2l8t  of  February, 
1871,  until  the  25th  of  the  said  month,  luring  depositors  to 
give  credit  to  the  insolvent  concern,  while  some  of  them  at 
least,  including  the  defendant  in  this  cause,  were  receiving 
their  money  from  deposits  thus  improperly  received.  Before 
Laughlin  received  his  money,  the  directors  under  the  evi- 
dence in  this  cause  should  have  closed  the  doors  of  the  insti- 
tution. Under  these  circumstances  he  had  no  right  to  draw 
his  money  and  thus  prefer  himself  to  the  other  creditors,  lor 
whom  he  was  acting  as  trustee.  To  do  so  was  a  gross  breach 
of  trust  and  was  also  fraud  ;  and  in  my  opinion  the  decree  of 
the  circuit  court  ought  to  be  aflirmed. 

For  the  reasons  stated  in  Lamb  v.  Cecily  the  statute  of  linii- 
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tations  will  not  apply  in  this  case,  nor  the  doctrine  of  laches. 
The  other  objectionfl  to  relief  in  this  cause  are  answered  in 
Ixunb  V.  Cecily  siipra^  except  the  objection,  that  the  other 
members  of  the  lirm  of  Laughlin  l^ros.  &  Co.  were  not  made 
defendants.  There  is  nothing  in  this  objection.  Laughlin 
is  proceeded  against,  because  as  a  director  he  did  the  act 
coTni)lained  of.  He  was  guilty  of  the  breach  of  trust,  and  not 
liis  partners;  and  for  it  he  must  answer.  If  they  were  preferred, 
they  were  not  necessarily  parties.  No  relief  is  sought  against 
them.  Laughlin  drew  and  presented  the  check  and  received 
the  money. 

I  have  investigated  this  subject,  because  it  was  necessary 
to  ascertain  whether  the  relief  granted  was  proper  under  the 
bill.  And  I  have  reached  the  conclusion,  that  the  plaintiff 
is  entitled  to  recover  on  the  case  stated  in  his  bill  upon  the 
proof  taken  in  the  cause.  My  associates  however  are  not 
prepared  to  concur  with  me  in  much  of  the  reasoning  nor  in 
the  conclusion  reached,  to  affirm  the  decree.  They  think, 
the  case  proved  is  essentially  different  from  the  case  stated 
in  the  bill,  and  while  they  doubt  the  right  to  relief  on  the 
case  stated  in  the  bill,  we  all  agree,  that  if  a  creditor  with 
knowledge  of  the  insolvency  of  an  institution  made  an 
arrangement  with  the  acting  cashier,  by  which  a  check  was 
to  be  paid  not  in  the  ordinary  course  of  business  but  was  to 
be  held  by  him  until  sufficient  money  was  deposited  in 
bank  to  pa}'  it,  which  arrangement  was  carried  out,  and  the 
money  laid  aside  for  him  under  such  arrangement,  such 
agreement  was  fraudulent,  and  the  money  thus  drawn  out  by 
a  depositor  a  court  of  equity  would  compel  to  be  returned. 
Such  conduct  on  the  part  of  a  depositor  under  such  circum- 
stances, whether  he  was  a  director  or  not,  could  not  be 
tolerated.  The  evidence  tends  strongly  to  show  this  state 
of  facts;  and  my  associates  think  that,  as  the  real  case  is  not 
stated  in  the  bill,  the  court  ought  not  to  decide  •the  cause 
until  it  is  so  stated. 

The  decree  of  the  circuit  court  of  Ohio  county  is  therefore 
reversed  with  costs  to  appellant  to  be  paid  out  of  the  assets 
of  the  Wheeling  Savings  Institution  by  the  appellee,  Daniel 
Lamb,  trustee ;  and  this  cause  is  remanded  to  the  circuit  court 
ot  Ohio  county  with  leave  to  the  plaintiff  to  amend  his  bill, 
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as  above  indicated ;  and  to  such  amended  bill  Joseph  Paul! 
must  be  made  a  defendant ;  and  for  further  proceedings  to  be 
had. 

Keversed.     Remanded. 
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Laurel   Fork   &  Sand.  Hill  Railroad  Co.  v.    West  Va. 
Transportation  Co. 

Submitted  June  25,  1883.— Decided  December  l.S,  1884. 

1.  Railroad  companies  are  common  carriers  engaged  in  a  public  em- 

ployment affecting  the  public  interest,  and  are  subject  to  legisla- 
tive control  as  to  their  rates  of  fare  and  freight,  just  as  any 
natural  ])er8on,  who  is  a  common  carrier,  is  subject  to  such 
legislative  control,    (p.  342.) 

2.  Railroad  corporations,  which  devote  their  property  to  a  use,  in 

which  the  public  has  a  direct  interest,  in  effect  grant  to  the  pub- 
lic an  interest  in  such  use,  and  must  to  the  extent  of  that  interest 
submit  to  be  controlled  by  the  public  for  the  common  good,  as 
long  as  they  maintain  the  use  ;  but  they  may  withdraw  the  grant 
by  discontinuing  the  use.     (p.  340.) 

3.  There  is  a  marked  difference  between  such  corporations  as  those 

8ix)ken  of  in  the  last  point,  and  purely  private  oori)oratlons.  The 
former  may  be  called  quasi  public  corporations  ;  and  the  legisla- 
ture of  the  State  has  over  their  employment  of  their  property  so 
devoted  to  a  use,  in  which  the  public  has  an  interest,  a  control, 
which  it  does  not  have  over  the  employment  of  the  prop- 
erty of  a  purely  private  corporation.  The  legislature  can  gener- 
ally exercise  no  control,  which  is  forbidden  by  the  charter  of 
a  purely  private  corporation,    (p.  341.) 

4.  Though  a  railroad  corporation  by  its  charter  is  given   "the  power 

to  contract  in  reference  to  its  business  the  same  as  private  indi- 
viduals,''  or  is  authorized  '^to  demand  and  receive  such  sum  or 
sums  of  money  for  the  transportation  of  persons  and  property  and 
for  the  storage  of  property,  as  it  deems  reasonable,"  or  though 
it  is  authorized  to  "carry  freight  and  passengers  charging  reason- 
able terms"  or  though  by  its  charter  it  is  authorized  to  charge 
a  certain  fixed  rate,  which  is  declared  by  its  charter  to  be  irre- 
ducible by  the  legislature,  and  though  no  right  to  repeal,  alter  or 
amend  the  charter  is  reserved  to  the  legislature  in  the  act  grant- 
ing such  charter,  still  the  legislature  has  a  right  subse<iucntly  to 
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establish  by  a  general  act  a  maxiiiiuni  rate  of  eburgt  b  for  tlie 
transportation  of  passengers  and  freight,  and  to  make  it  appli- 
cable to  railroad  companies,  who  were,  when  the  act  was  passed, 
operating  their  railroads  under  such  previously  granted  charters, 
(p.  342.) 

5.  Irrevocable  grants  of  franchises  to  corporations,   which  impair 

the  supreme  authority  of  the  State  to  make  laws  for  the  right 
fTOvernment  of  the  State,  must  be  regarded  as  mere  licenses  and 
not  as  contmcts,  which  bind  future  legislatures  ;  for  no  legisla- 
ture can  give  away  or  sell  the  discretion  of  subsequent  legisla- 
tures in  respect  to  matters,  the  government  of  which  from  the 
very  nature  of  things  must  vary  in  varying  circumstances, 
(p.  342.) 

6.  The  right  to  regulate  and  fix  at  their  pleasure  the  charges  of  rail- 
•  road  companies  for  transportation  of  freight  and  passengers  in 

one  of  the  jwwers  of  the  state  inherent  in  every  sovereignty, 
to  be  exercised  by  the  legislature  from  time  to  time  at  its  pleasure, 
and  therefore  one  legislature  cannot  by  a  charter  granted  to  a 
railroad  company,  though  it  be  for  a  valuable  consideration,  con- 
fer on  such  railroad  company  a  right  to  charge  certain  fixed  rates 
for  the  transportation  of  freight  and  passengers,  and  stipulate 
that  this  rate  of  charge  shall  not  be  changed  by  future  legislatures. 
If  that  be  done,  it  will  not  be  regarded  as  a  contract  but  in  legal 
effect  as  nothing  more  than  a  license  to  enjoy  this  privilege  con- 
ferred on  the  corporation  for  the  time  subject  to  future  legislative 
or  constitutional  control,    (p.  364.) 

7.  If  in  a  sx)ecial  act  of  the  legislature  of  this  State  chartering  a 

company  and  conferring  on  it  specified  privileges  exceeding 
those  granted  to  other  like  corporations  by  the  general  law  of  the 
Btate  there  be  reserved  a  right  to  amend  this  act  by  a  future 
l^islature,  and  the  legislature  subsequently  passes  a  general  act 
applicable  to  all  corporations  of  this  character,  whereby  the 
specified  privilege,  while  not  withdrawn,  is  so  modified  as  to 
render  it  far  less  valuable  to  the  corporation,  which  had  been 
chartered  by  this  special  act,  thiB  cannot  be  regarded  as  an  exer- 
cise by  the  legislature  of  the  reserved  right  to  amend  any  act,  as  it 
can  not  properly  be  called  an  amendment  of  this  special  act ;  for 
by  our  Constitution,  Article  6,  Section  30,  it  is  provided,  that  "no 
law  shall  be  amended  by  reference  to  its  title  only  ;  but  the  sec- 
tion amended  shall  be  inserted  at  large  in  the  new  act.''  But 
such  general  act  is  not  necessarily  inoperative  on  such  corpora- 
tion, as  it  may  or  may  not  be  subjected  to  such  law ;  this  depend- 
ing upon  whether  the  legislature  has  the  constitutional  power 
so  to  control  the  corporation  in  this  respect,    (p.  371.) 

8.  Chapter  227  of  the  Acts  of  1872-3,  passed  December  27,   1873,  en- 

titled "an  act  to  establish  a  reasonable  maximum  rate  of  charges 
for  the  transportation  of  passengers  and  freight,   and  to  prevent 
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unjust  discrimination  and  extortion  in  tlie  rat^s  to  be  charged 
by  difi^erent  railroads  in  tliis  State  for  the  transiKirtiition  of  pa.ssen- 
gersand  freight  on  said  railroads''  is  applicalile  to  all  railroads 
in  this  State,  whether  their  charters  were  granted  before  or 
since  the  passage  of  this  act ;  and  it  is  binding  on  all  milroad 
companies  doing  business  in  this  State  without  regard  to  any 
provisions,  which  may  have  been  inserted  in  their  charters. 
The  legislature  had  a  constitutional  right  to  pass  this  act ;  and 
no  previous  legislature  had  a  right  to  so  restrain  or  limit  this 
legislature  as  to  take  from  it  the  right  to  fix  the  maximum  rates 
of  charges  of  all  railroads  in  the  State,  as  it  pleased.  And 
any  provision  in  the  charter  of  a  railroad  company  purporting 
to  restrain  the  legislature  in  this  respect  cau  not  be  regarded  as  a 
contract,  but  must  be  regarded  as  a  mere  license  revociible  at  the 
pleasure  of  the  legislature,    (p.  373.) 

Statement  of  the  case  by  Green,  JuixiE  : 

On  February  14,  1871,  the  West  Vir^rinia  Transportiition 
Company  entered  into  an  agreement  under  seal  witli  the 
Laurel  Fork  and  Sand  Hill  Kailroad  Company,  whereby  for 
a  valuable  consideration,  set  out  in  this  ai>:reement,  it  cove- 
nanted to  pay  to  the  Lauro)  Fork  iiud  Sand  Hill  Kailroad 
Company  certain  specified  percentages  on  charges  made  tor 
the  transportation  of  oil  shipped  by  the  West  Virginia  Trans- 
portation Company,  certain  parts ot  which  were  to  be  shiiJped 
over  the  railroad  of  the  Laurel  Fork  and  Sand  Hill  Kailroad 
Company.  Under  this  agreement  prior  to  June  1,  1872,  the 
West  Virginia  Transportation  Company  had  shipj^ed  10,321 
barrels  of  oil,  for  which  under  that  agreement  it  then  owe<l 
The  Laurel  Fork  and  Sandllill  Kailroad  Company  $1,070.75, 
which  it  did  not  pay,  as  by  this  agreement  it  covenanted  to 
do.  Thereupon  The  Laurel  Fork  aiul  Sand  Hill  Kailroad 
Company  brought  an  action  of  covenant  on  this  agreement 
tor  this  breach  thereof  by  the  AVest  Virginia  Transportation 
Company.     The  declaration  was  filed  at  October  Kules,  1872. 

The  defendant  filed  several  pleas,  on  which  issue  was  joined, 
among  them  the  plea  of  set-off.  On  June  28,  1875,  the  de- 
fendant filed  its  specifications  of  sets-off,  which  consisted  ot 
a  minute  and  detailed  statement  of  over-charges,  which  it 
had  paid  to  the  plaintifi  tor  the  transportation  of  oil  over  its 
railroad,  these  over-charges  having  been  made  by  the  plaintiff, 
and  paid  by  the  defendant  between  A{>ril  1,  1874,  and  De- 
cember 1,  1874,  amounting  in  all  to  $2,000.94. 
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The  case  was  by  a  consent-order  made  by  the  court  referred 
to  an  arbitration ;  but  subsequently  this  order  was  by  consent 
set  aside,  and  the  parties  agreed  to  a  case,  which  they  sub- 
mitted to  the  court  for  its  decision.  The  agreed  case  was  as 
follows : 

"The  parties  to  the  above  action,  by  their  attorneys,  agree 
to  the  tollowing  facts,  viz  : 

"  First. — That  the  plaintiff  was  incorporated  by  an  act 
passed  February  28,  1866,  by  the  Legislature  of  West  Vir- 
ginia, entitled  *An  act  to  incorporate  the  Laurel  Fork  and 
Sand  Hill  Railroad  Company.'  See  Acts  1866,  page  112,  to 
which  reference  is  here  made  for  full  citation  of  said  act. 

"  Second. — That  section  eight  of  said  charter  conferred  on 
the  plaintiff  the  right  to  charge  for  transportation  ot  persons 
or  produce  and  other  duties,  such  charges  or  rates  as  may  be 
deemed  by  the  plaintiff  just,  provided  that  the  charge  for 
transporting  oil  shall  in  no  ease  exceed  the  sum  of  75  (sev- 
enty-five) cents  per  barrel,  &c. 

"Third. — That  section  nine  gives  said  company  the  benefit 
of  the  provisions  of  the  Code  of  Virginia,  second  edition, 
chapters  56,  57  and  61,  (fifty-six,  fifly-seven  and  sixty-one,) 
and  other  general  laws  relating  to  such  companies,  &c.,  as  set 
forth  in  said  section  nine. 

"  Fourth. — That  the  said  plaintiflf's  charter  was  amended 
by  an  act  passed  by  the  same  Legislature,  February  21,  1868, 
entitled  '  An  act  supplementary,'  &c.,  of  said  act  of  February 
28, 1866,  to  which  reference  is  here  made  for  lull  citation. 
See  page  30  of  the  Acts  of  1868. 

"  Fifth. — It  is  further  agreed  that  the  said  plaintiff  in  good 
faith  continued  and  equipped  its  said  railroad  under  its  said 
charter,  and  has  been  continuously  operating  the  same  as  re- 
quired by  law. 

"  Sixth. — That  it  has  paid  during  its  existence  the  sum  of 
$18,000.00  as  taxes  and  levies  into  the  State  and  county 
treasuries. 

"  Seventh. — That  it  has  not  realized  from  the  business  ot 
said  railroad,  since  its  operations  began,  net  profits,  out  of 
which  dividends  might  be  declared,  exceeding  fifteen  ^^er 
mUmn  per  annum  on  the  capital  stock  invested,  and  that, 
in  fact,  at  no  time  luis  the  profit  of  said  railroad  justified  a 
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dividend  of  six  per  centum  per  annum.  And  retcronce  is 
here  made  to  section  42  (forty-two,)  43,  (forty-three,)  44,  (for- 
ty-four) and  45  (forty-five)  of  the  said  chapter  61  (sixty-one) 
Code  of  Virginia,  second  edition.  Said  chapter  is  made  a 
part  of  the  charter  of  the  said  plaintiff; 

"  Eighth. — That  the  said  plaintiff  never  extended  its  road 
as  provided  in  the  act  of  February  21,  1^68. 

"  Ninth. — That  the  plaintiff  and  the  defendant  raade  and 
sealed  the  contract  described  in  the  plaintiff's  declaration, 
and  alleged  to  have  been  broken  by  the  defendant  in  not 
paying  to  the  plaintiff  the  percentage  on  transportation  of 
oils,  as  provided  in  said  covenant,  and  that  by  virtue  of  said 
covenant  the  defendant  has  shipped  oils  prior  to  the  com- 
mencement of  this  suit  in  the  following  quantities,  which  it 
has  not  accounted  for  and  paid  to  the  plaintiff,  as  it  was  bound 
to  do  by  said  covenant,  viz : 

**For  freight  on  386.68-100  barrels  oil  to  Volcano,  in  April, 

**1872,  @20 $^77  12 

**For  freight  on  7,560.89-100  barrels  oil  to  Petroleum,  in  April, 

**1872.  @  10 755  m 

**For  freight  on  2,385.37-100  barrels  oil  to  Petroleum,   from 

'•April  30,  1872,  to  May  16,  1872 238  54 

"$1,070  75 

*'  Tenth. — That  the  said  freight  so  unaccounted  for  and 

percentage  under  said  covenant  amount  to  the  sum 

of  $1,070.75,  with  interest  theron  from  the  1st  day  of  June, 
1872,  until  paid. 

"  Eleventh. — The  defendant  has  tiled  as  sets-off  to  i>laintiff 's 
claim  an  account  for  freight  paid  since  the  commencement  of 
this  suit  in  the  year  1874,  which  items  in  said  offsets  as  al- 
leged are  charges  on  rates  of  freight  which  the  defendant 
claims  tlie  plaintifi*  collected  from  it  beyond  the  rates  fixed 
for  transporting  oil  by  an  act  of  the  Legislature  hereinafter 
mentioned,  which  claim  for  overcharges  amounts  to  the  sum 
of  $2,000.94. 

."  Twelfth. — That  the  defendant  claims  said  offsets  of  over- 
charges under  the  act  of  of  the  Legislature  of  West  Virginia, 
passed  December  27,  1878,  entitled  '  An  act  to  establish  a 
reasonable  maximum  rate  of  charges,'  &c.  Acts  of  1872,  cfiap- 
ter  22,  page  710,  &c. 
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"  Thirteenth. — The  plaintift'and  (lefen(lj\tit  agree  that  as  a 
matter  of  fact  the  plaiutiffhad  never  in  any  manner  accepted 
the  provisions  of  the  last  mentioned  act  of  the  Legislature, 
chapter  227,  as  an  amendment  ot  the  charter  of  the  plaiutift, 
but  that  it  has  always  refused  to  recognize  said  act  as  an 
amendment  of  its  charter,  and  still  refuses^  and  denies  that 
its  charter  is  subject  to  any  such  amendment  without  its  as- 
sent, so  far  as  the  act  or  any  such  act  undertakes  to  change 
the  rates  of  toll  prescribed  in  its  original  charter,  referring  to 
section  42,  chapter  61  (sixty-one)  Code  of  Virginia,  second 
edition ;  and  it  is  agreed  that  the  plaintiff  denies  and  contests 
the  right  of  the  defendant  to  said  offset  or  account  of  any  such 
alleged  over-charges  beyond  the  rates  of  toll  for  oil  as  pre- 
scribed by  said  chapter  227,  Acts  of  1872-3,  page  710,  &c. 

"  Fourteenth. — The  parties  further  agree  to  submit  the 
said  cause  to  the  court  on  this  agreement  of  facts.  If  the 
court  shall  be  of  opinion  that  the  defendant  is  entitled  to  re- 
cover the  said  alleged  over-charges  as  said  offset,  or,  in  other 
words,  if  the  said  last  mentioned  act  of  the  Legislature  do 
legally  and  constitutionally  modify  the  said  charter  of  the 
said  plaintiff  as  to  the  said  rates  of  toll,  then  the  judgment 
will  be  for  the  defendant's  offeets  less  the  amount  of  the  claim 
of  the  plaintiffs  for  $1,070.75,  due  from  the  defendant  under 
the  covenant  aforesaid.  But  it  is  understood  and  agreed  that 
the  plaintiff  relies  on  the  ground  that  the  said  act  of  1872-3, 
chapter  227,  so  far  as  the  same  affects  the  rights  ot  the  plain- 
tiff', without  its  assent,  to  charge  the  rates  of  toll  for  trans- 
portation of  oils,  not  to  exceed  seventy-five  cents  per  barrel 
as  aforesaid,  is  in  violation  ot  the  tenth  section  of  the  first 
article  ot  the  Constitution  of  the  United  States. 

"  Fifteenth. — And  if  the  court  shall  be  of  opinion  that  the 
defendant  is  not  entitled  to  said  account  of  overcharges  as 
alleged,  then  the  judgment  shall  be  for  the  plaintiff  for  the 
said  sum  of  $1,070.75,  with  interest  as  aforesaid,  and  costs. 
"  Jno.  a.  Hutchinson,  Attorney  for  Plaintiff. 
"Walter  S.  Savd^j  Attorney  far  Defendant.''- 
"  March,  1879." 

The  court  on  this  agreed  case  on  April  1,  1879,  found  for 
the  plaintiff*,  and  rendered  a  judgment  against  the  defendant 
for  $1,070.75  with  interest  thereon  from  June  1, 1872,  and  co8t«. 
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The  defendant  filed  a  bill  of  exceptions  to  this  rendition  of 
judgment  for  the  plaintifl:,  in  which  bill  the  agreement  sued 
on  and  this  agreement  ot  consent  are  set  forth.  A  writ  of 
error  and  supersedeas  was  awarded  to  this  judgment  on  the 
petition  of  the  defendant. 

W.  S.  Sands  for  plaintifl:  in  error. 

J,  A,  Hutchinson  for  defendant  in  error. 

Green,  Judge  : 

The  sole  question  of  controversy  in  this  case,  as  stated  in 
the  petition  for  the  writ  of  error  and  in  the  argument  \n  this 
Court,  is :  Did  the  plaintifl  below,  the  Laurel  Fork  and 
Sand  Hill  Railroad  company,  have  a  right  at  all  times  to 
charge  seventy-five  cents  per  barrel  for  the  transportation  of 
oil  over  the  whole  length  ot  their  railroad,  as  authorized  by 
the  eighth  section  of  chapter  113  of  the  Acts  of  1866,  that  act 
being  the  original  charter  of  the  <H)mpany,  or  did  the  right  to 
make  so  large  a  charge  for  transportation  cease  after  April 
1,1874,  when  chapter  227  of  Acts  of  1872-3  went  into  effect, 
or  .were  they  after  tliat  date  bound  to  charge  for  the  trans- 
portatioti  of  oil  at  the  rates  prescribed  by  chapter  227  of 
Acts  of  1873,  which  established  reasonable  maximum  rates  of 
charges  for  the  transportation  of  freights  by  all  the  diffierent 
railroads  in  this  State  ?  It  being  agreed  on  the  trial  of  the 
case  in  the  circuit  court,  that  if  the  plaintiff  below,  this  rail- 
road company,  was  entitled  to  charge  for  the  transportation 
of  oil  the  rate  fixed  by  its  said  charter  passed  February  28, 
1866,  then  the  judgment  should  be  for  the  amount,  for  which 
the  judgment  was  rendered  in  the  court  below,  $1,070.75 
with  interest  from  June  1,  1877  until  paid  and  costs;  but  if 
aftcrApril  1,1874, the  plaintiff  below, this  railroad  company, 
had  only  a  rigfit  to  charge  for  oil  transportation  over  this  road 
at  the  rate  of  charges  fixed  by  chajjter  227  of  Acts  of  1872-3, 
then  the  judgment  of  the  court  below  should  be  for  the 
defendant's  set-oft  $2,000.94  of  principal  less  said  amount  of 
plaintiflPs  claim  $1,070.75. 

Before  I  enter  into  a  consideration  of  the  various  provisions 
of  the  difterent  acts  of  the  legislature  of  West  Virginia, 
which  constitute,  as  is  claimed,  portions  of  the  charter  of 
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this  railroad  company,  and  which,  it  is  claimed,  materially 
bear  on  the  question  submitted  to  this  Court  for  its  decision, 
as  presented  by  this  record,  I  will  review  the  powers  of  the 
legislature  to  regulate  and  fix  the  maximum  charges  on 
railroads  generally.  As  there  is  much  diversity  of  opinion 
on  this  point,  I  propose  to  investigate  the  fundamental  prin- 
ciples, on  which  in  my  judgment  should  depend  the  existence 
or  non-existence  of  such  a  power  in  the  legislature. 

Natural  pei'sons  are  divided  by  the  text-writers  into  two 
classes,  private  persons  and  public  officers.  A  private  person 
with  the  exception  of  those  engaged  in  certain  sorts  of 
businesses,  which  I  will  presently  specify,  have  a  right  to 
charge  for  their  services  any  price,  which  the  party  they 
contract  with  is  willing  to  pay ;  and  if  the  party,  for  whom  such 
private  person  proposes  to  render  services,  is  unwilling  to 
pay  for  his  services  the  price  which  he  demands,  he  is  under 
no  obligations  to  render  his  services,  and  he  is  at  perfect 
liberty  to  decline  doing  so.  No  court  will  re(|uire  of  him  to 
render  services  for  such  party.  It  he  chooses  to  do  so,  he 
may  by  contract  fix  the  price  of  his  services,  and  the  courts 
will  enforce  the  price,  which  he  has  thus  fixed  on  his  services 
by  contract;  and  no  legislature  in  this  country  could  by 
statute-law  require  such  person  to  render  services  at  a  price 
fixed  by  the  legislature. 

The  reverse  of  all  this  is  admittedly  true  with  reference  to 
public  officera.  They  have  no  right  to  charge  for  their 
services  any  price  which  the  party,  with  whom  the  public 
officer  contracts,  is  willing  to  pay.  If  a  party,  tor  whom  a 
public  officer  is  asked  to  render  a  service  as  such  public 
officer,  is  unwilling  to  pay  for  such  service  the  price,  which 
the  public  officer  demands,  he  is  nevertheless  under  an  obli- 
gation to  render  such  services  on  being  paid  the  price, 
which  the  courts  or  the  statute-laws  have  fixed  as  a  reasona- 
ble compensation  for  such  service.  If  by  contract  he  fixes 
a  price  for  such  services  in  excess  of  the  reasonable  price 
fixed  by  the  law,  the  court  will  not  only  not  enforce  such 
contract  as  in  the  case  of  a  private  person,  but  will  punish 
such  public  officer  for  his  attempted  extortion.  Our  legisla- 
tures habitually  fix  by  statute-law  the  fees  and  charges,  which 
public  officei's   may    charge  for  their  services ;   and    these 
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officers  may  be  compelled  to  perform  these  services  tor  all 
parties  at  these  fixed  prices;  and  a  failure  to  do  so  subjects 
them  to  penalties  and  punishments  prescribed  by  the  legis- 
lature. Public  officers  are  also  controlled  and  governed  by 
acts  of  the  legislature  not  only  in  these  respects  but  also  in 
all  other  respects,  and  unless  in  some  particular  case  their 
salaries  or  fees  for  services  rendered  are  fixed  by  the  consti- 
tion,  as  they  rarely  are,  they  may  be  changed  or  reduced  by 
acts  of  the  legislature  at  its  pleasure ;  and  such  statutes  may 
be  made  applicable  not  only  to  public  officers  to  be  appointed  in 
the  future  but  also  to  public  officers  holding  their  offices,  when 
such  statute-law  is  passed.  In  8hort,while  neither  the  legislature 
nor  the  courts  in  these  and  most  other  respects  can  control 
the  conduct  or  charges  for  services  of  private  persons,  these 
bodies  have  as  a  general  rule  unlimited  control  over  the  con- 
duct and  charges  for  services  of  public  officers.  This  is  ad- 
mitted by  all  to  be  the  law  governing  natural  persons,  the 
law  as  applicable  to  private  persons  and  public  officers  being 
thus  in  marked  and  strong  contrast. 

The  law  applicable  to  artificial  persons  or  corporations  is 
in  these  respects  very  similar  to  the  law  applicable  to  natural 
persons  and  is  obviously  based  on  like  grounds.  Chief  Jus- 
tice Marshall  in  Dartmouth  CoUAn/e  v.  Woodworih  4  Wheat. 
626  thus  describes  such  artificial  person  :  "A  corporation  is 
an  artificial  being,  invisible,  intangible,  and  existing  only  in 
contemplation  of  law.  Being  a  mere  creation  of  the  law,  it 
possesses  only  those  properties  which  the  charter  of  its 
creation  confers  upon  it,  either  expressly,  or  as  incidental  to 
its  very  existence.  These  are  such  as  are  supposed  best  cal- 
culated to  effect  the  objects  for  which  it  was  created.  Amoii  g 
the  most  important  are  immortality  and,  it  the  expression 
may  be  allowed,  individuality.  They  enable  a  corporation 
to  manage  its  own  affairs,  and  to  hold  property  without  the 
perplexing  intricacies — the  hazardous  and  endless  necessity  of 
perpetual  conveyances,  for  the  purpose  of  transmitting  it  from 
hand  to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies 
of  men  in  succession  with  these  qualities  and  capacities,  that 
corporations  were  invented  and  are  in  use.  By  these  means  a 
perpetual  succession  of  individuals  is  capable  of  acting  for  the 
l)romotiou  of  the  particular  object  like  one  inmiortal  being." 
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As  natural  persons  are  generally  divided  by  text- writers 
into  two  classes  based  on  the  character  of  their  business,  so 
artificial  persons  are  by  text-writers  also  divided  into  two 
classes  with  reference  to  the  character  of  their  business. 
Corresponding  to  the  private  person  is  the  private  corpora- 
tion created  for  private  purposes  or  for  the  pecuniary  gain  of 
its  members ;  and  of  course  they  do  not  cease  to  be  private 
corporations,  simply  because  the  legislature  supposed,  as  it 
always  does,  that  their  creation  or  establishment  would  pro- 
mote indirectly  or  consequentially  the  public  interest.  On 
the  other  hand  public  corporations  is  that  class  of  artificial 
persons  corresponding  to  public  officers  in  the  division  ot 
natural  persons  into  classes.  These  public  corporations  are 
created  for  governmental  purposes  generally;  or  they  may 
be  created  for  business-purposes  and  will  still  be  public  cor- 
porations, if  the  whole  interest  in  the  corporation  belongs 
to  the  government. 

Corporations  whether  private  or  public  are,  as  I  have 
stated,  artificial  persons,  possessing  those  rights  and  proper- 
ties only,  which  their  charter  confers  on  them  either  expressly 
or  as  necessarily  incidental  to  their  existence  and  to  the 
carrying  out  of  the  purposes,  for  which  they  are  created. 
But  neither  the  courts  nor  the  legislatures  can  control  the 
conduct  or  actions  of  a  private  corporation,  when  acting 
within  the  scope  ot  the  powers  conferred  upon  it  by  its 
charter,  any  more  than  they  can  control  the  conduct  of  a 
private  person  in  his  business.  If  for  instance  a  corporation 
is  allowed  to  do  a  certain  business  rendering  services  to 
others  in  such  business,  it  may  as  a  general  rule  charge  for 
its  services  whatever  the  party  doing  business  with  it  may 
agree  to  pay,  just  as  a  private  person  may  do.  To  this  it  is 
true  there  are  some  exceptions  arising  from  the  character  of 
the  business;  but  these  exceptions  are  just  as  applicable 
to  a  private  corporation  as  to  a  private  person  engaged  in 
such  business  and  no  more  so.  Of  these  exceptions  to 
the  general  rule  I  will  speak  more  at  large  presently.  On 
the  other  hand  the  courts  to  a  certain  extent  and  the  legis- 
lature to  any  extent,  it  may  please,  can  control  the  conduct 
and  action  of  a  public  officer  or  of  a  public  corporation. 
Thus  a  legislature  may  at  any  time  reduce  the  fees  or  charges 
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for  the  sendees  of  a  public  officer ;  and  it  is  entirely  unim- 
portant, whether  such  public  officer  accepted  his  office  after 
the  passage  of  a  law  reducing  his  fees,  or  whether  he  was  a 
[»ul)lic  officer  when  such  law  passed;  for  he  has  no  vested 
rights  of  any  sort  by  reason  of  his  being  a  pul)lic  officer, 
which  are  not  under  the  absolute  control  of  the  legislature. 
So  too  a  public  corporation  can  have  no  vested  rights  ot 
any  sort  under  its  charter,  which  are  not  under  the  absolute 
control  of  the  legislature.  The  charter  of  a  public  corpora- 
tion may  be  modified  or  repealed  entirely  by  the  legisla- 
ture at  any  time.  In  this  respect  it  is  just  like  a  public 
officer,  whose  office  may  be  modified  or  entirely  abolished 
by  the  legislature. 

But  while  text-writers  have  divided  natural  persons  into 
these  two  clavsses,  private  persons  and  public  officers,  yet  the 
decided  cases  show,  that  from  a  very  early  period  the  courts 
have  recognized,  that  at  common  law  there  was  a  third  class 
of  natural  persons,  who,  though  called  by  text-writers  private 
persons,  did  not  possess  all  the  rights  belonging  to  private 
persons  generally,  and  who  were  by  law  subject  to  certain 
recognized  obligations,  to  which  no  other  private  persons 
were  subject.  This  class  of  natural  persons  has  been  some- 
times called  quasi  public  officers.  Had  they  been  so  habitu- 
ally called  by  text-writers,  and  natural  persons  formally 
divided  into  three  classes,  private  persons,  public  officers 
and  quasi  liwhWc  officers,  it  is  believed,  that  no  small  amount  of 
controversy  and  confusion  would  have  been  avoided.  But  be- 
cause of  this  failure  to  recognize  these  quasi  public  officers 
as  a  distinct  class,  and  because  they  are  consequently  con- 
founded with  private  persons  as  a  class,  confusion  has  arisen 
and  it  has  at  times  been  contended,  that  the  rights  and  obli- 
gation of  these  quasi  public  officers  were  identical  with  those 
of  private  persons  as  stated  above. 

Who  then  according  to  the  decisions  constitute  this  third 
class,  these  quasi  public  officers ;  and  in  what  do  their  rights 
and  duties  differ  from  private  citizens  ?  This  third  class  ac- 
cording to  the  decisions  are  owners  of  private  property,  who 
devote  it  to  a  use,  in  which  the  public  has  an  interest.  The 
rates  of  charges  for  the  use  of  property,  in  which  the  public 
thus  has   an  interest,  may  be  fixed   or   limited  by  legisla- 
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tive  enactments,  just  as  the  rates  for  charges  by  public  offi- 
cers are  fixed.  And  it  the  legislature  has  not  fixed  the 
charges  to  be  allowed  to  the  owner  for  the  use  of  such  private 
property,  of  which  the  public  has  a  use,  the  courts  will  allow 
the  owner  only  a  reasonable  charge  for  its  use  and  will  com- 
pel him  to  give  the  use  of  it  in  the  manner,  in  which  he  has 
devoted  it  to  the  public,  to  any  individual  upon  his  paying  a 
reasonable  price  therefor;  and  the  courts  will  neither  permit 
him  to  refuse  to  give  any  one  individual  such  use  of  such 
property,  nor  will  they  permit  him  even  by  contract  to  de- 
mand more  than  a  reasonable  price  for  such  use.  In  other 
words,  the  public  by  the  legislature  or  by  the  courts  control 
the  use  of  such  private  property  so  devoted  to  the  public  use. 
Whenever  the  owner  of  private  property  thus  devotes  it  to  a 
use,  in  which  the  public  has  an  interest,  he  in  effect  grants  to 
the  public  an  interest  in  such  use,  and  he  must  to  the  extent 
of  that  interest  submit  to  be  controlled  by  the  public  for  the 
common  good,  so  long  as  he  maintains  such  use ;  and  if  he 
would  withdraw  his  grant  to  the  public,  he  must  discontinue 
such  use. 

That  eminent  jurist  Lord  Chief  Justice  Ilale  more  than 
-two  hundred  years  ago  said,  that  when  private  property  was 
"  affected  with  a  public  interest,  it  ceases  to  be  juris  pricati 
only."  See  his  treatise  De  Portihus  Maris^  1  Ilargrave's  Law 
Tracts  78.  And  in  his  treatise  Dcjure  Maris ^  he  says,!  Ilar- 
grave's Law  Tracts  6 :  "  He"  (a  private  person)  "  may  make 
a  ferry  for  his  own  use  but  not  for  the  common  use  of  all  the 
King's  subjects  passing  that  way ;  because  it  doth  in  conse- 
quence tend  to  a  common  charge,  and  it  becomes  a  thing  of 
public  interest  and  use,  and  every  man  for  his  passage  pays 
a  toll,  which  is  a  common  charge  and  every  ferry  ought  to  be 
under  a  jyublic  regulatioji^  viz  :  that  it  give  attendance  at  due 
times,  keep  a  boat  in  good  order,  and  take  but  reasonable 
toll ;  for  if  he  fail  in  these  he  is  finable."  And  again  in  his 
treatise  De  Portibus  MariSj  Hargrave's  Law  Tracts  78,  he 
says  further :  "  A  man  for  his  own  private  advantage  may  in 
a  port  or  town  set  up  a  wharf  or  crane  and  take  what  rates 
he  and  his  customers  can  agree  for  cranage,  wharfage, 
houselage,  pesage ;  for  he  doth  no  more  than  is  lawful  for  any 
man  to  do,  viz :  makes  the  most  of  his  own.     *     ♦     *     jf 
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the  subject  have  a  public  wharf  into  which  all  persons  wl 
come  to  that  port  must  come  and  unload  or  load  their  goo 
because  there  is  no  other  wharf  in  that  port ;  in  that  ca 
there  cannot  be  taken  arbitrary  and  excessive  duties  for  era 
age,  wharfage,  pesage,  &c.,  neither  can  they  be  enhanced 
an  immoderate  rate;  but  the  duties  must  be  reasonab 
and  moderate,  though  settled  by  the  King's  license  ( 
charter.  For  now  the  wharf  and  crane  and  other  coi 
veniences  are  affected  with  a  public  interest  and  th( 
cease  to  be  juris  lyrivati  only ;  as  if  a  man  set  out  a  street  i 
or  near  a  building  on  his  own  land,  it  is  no  longer  ba 
private  interest,  but  is  affected  by  a  public  interest"  Th 
was  approved  by  Lord  Kenyon  in  Bolt  v.  Stennetty  8  ] 
R.  606. 

Lord  Ellenborough  in  Aldnutt  v.  IngleSj  12  East  537,  say 
"  There  is  no  doubt  that  the  general  principle  is  favored  boi 
in  law  and  justice,  that  any  man  may  fix  what  price  he  pleas 
upon  his  property  or  the  use  of  it ;  but  if  for  a  particuli 
purpose  the  public  have  a  right  to  resort  to  his  premises  ar 
make  use  of  them,  and  he  have  a  monopoly  in  them  for  th 
purpose,  if  he  will  takethebenefitof  that  monopoly,  hemu 
as  an  equivalent  perform  the  duty  attached  to  it  on  reason 
ble  terms." 

The  principles  laid  down  in  the  English  courts  have  be< 
followed  in  this  country.  Thus  in  MohiU  v.  Yuelle^  3  Al 
N.  S.  140,  the  court  being  called  upon  to  decide,  whether  tl 
power  granted  to  the  city  of  Mobile  to  regulate  the  weigl 
and  price  of  bread  was  constitutional,  it  was  contended,  th 
"  it  would  interfere  with  the  right  of  the  citizen  to  pursue  li 
lawful  trade  or  calling  in  the  mode  his  judgment  might  di 
tate."  The  court  said :  "  There  is  no  motive  *  *  *  forth 
interference  on  the  pi^rt  of  the  legislature  with  the  lawful  a 
tions  of  individuals,  or  the  mode  in  which  private  proper 
should  be  enjoyed,  unless  such  calling  affects  the  public  i 
terest,  or  private  property  is  employed  in  a  manner  whi( 
directly  affects  the  body  of  the  people.  Upon  this  principl 
in  this  State  tavern-keepers  are  licensed  *  *  *  *  ai 
the  county  court  is  required  at  least  once  a  year  to  sett 
the  rates  of  inn-keepers.  Upon  the  same  principle  is  founds 
the  control,  which  the  legislature  has  always  exercised  in  tl 
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establishnient  and  regulation  of  mills,  ferries,  turnpikes,  roads 
and  other  kindred  subjects." 

The  most  usual  application  in  England  or  in  this  country 
of  the  principles,  which  I  have  laid  down  above,  is  to  com- 
mon carriers,  that  is,  persons,  who  undertake  for  hire  or  re- 
ward to  trans|)ort  from  placed  to  place  the  persons  or  tlu^ 
firfHwls  ot  those  who  choose  to  employ  them.  Such  arc  the 
liroprietors  of  stage-coaches  and  omnibuses,  carters,  express- 
men, porters,  shiji-owners,  in  short  all  who  engage  in  the 
transportation  of  persons  or  goods  for  money  either  from 
town  to  town  or  from  place  to  phice  in  the  same  town.  All 
such  persons  are  boutul  to  so  transport,  whenever  called 
upon  to  do  so,  and  can  not  decline  to  do  so  for  a  particular  per- 
son at  their  pleasure.  They  are  bound  to  receive  and  carry 
all  goods  ofiered  tor  transportation  subject  to  all  the  respon- 
sibilities incident  to  their  employment,  and  are  liable  to  an  ac- 
tion in  case  of  refusal  (New  Jersey  Steam  Navigation  Co.  v. 
MerchanVsBank^  6  How.  382);  and  they  are  bound  to  charge 
for  such  transportation  only  a  reasonable  sum,  and  they  can 
not  demand,  as  a  private  carrier  might,  whatever  they 
choose  and,  if  such  unreasonable  demand  is  not  complied 
with,  decline  to  transport  the  goods.  {Himill  v.  Owryis  1  Dev. 
and  Bat.  (N.  C.)  273.) 

In  tact,  as  shown  by  any  of  the  text-writers,  common  car- 
riers are  subject  in  very  many  respects  to  be  controlled  by 
the  courts  or  the  legislature  and  are  habitually  so  controlled 
in  many  respects,  in  which  private  persons  are  not  and  can 
not  be  controlled.  The  duties  and  responsibilities  thus  im- 
posed by  the  law,  some  ot  which  the  common  carriers  can 
not  change  by  any  contract  they  may  make,  are  numerous 
and  based  on  the  fact,  that  the  business  of  common  carriers 
is  such,  that  they  are  afiected  with  a  public  interest  and  there- 
fore subject  to  public  control.  This  control  has  been  long 
and  habitually  exercised  over  them.  Thus  a  statute  in  Eng- 
land was  passed  fixing  their  charges  as  long  ago  as  the  third 
year  of  William  and  Mary  (3  W.  &  M.  ch.  12  §  24  3  Stat,  at 
Large  (Great  Brittain)  481.) 

In  the  case  of  Aac  Jersey  Navigation  Co.  v.  MerchanVs  Bank 
6  How.  382  common  carriers  are  spoken  of  as  exercising  a 
w»rt  of  public   office  having  duties  to  perform,  in  which  the 
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public  18  interested.  There  never  has  been  a  question  b 
that  the  business  of  a  common  carrier  was  "affected  with 
public  interest,"  and  that  they  were  therefore  like  oth 
(fiuisi  public  officers  subject  to  public  control.  This  who 
subject  ot  the  right  of  the  public  to  control  all  sorts 
persons,  whose  business  is  "affected  with  a  public  interest 
has  been  fully  and  ably  considered  in  the  case  of  Munn 
Illinois^  94  U.  S.  (4  Otto)  113.  In  that  case  it  was  dccid( 
by  the  court,  that  "it  had  been  customary  in  England  Iro 
time  immemorial  and  in  this  country  from  its  fii 
colonization  to  regulate  ferries,  common  carriers,  hackmc 
bakers,  millers,  wharfingers,  inn-keepers,  &c.,  and  in  so  doii 
to  fix  a  maximum  charge  to  be  made  for  services  render 
accommodations  furnished,  and  articles  sold;"  and  X\ 
because  the  regulation  of  the  use  ot  property  or  of  businc 
"affected  with  a  public  use"  is  necessary  for  the  public  goc 
And  this  right  to  regulate  all  such  business  and  fix  t 
charges  for  the  use  of  property  affected  with  a  public  use 
in  no  manner  affected  or  prohibited  by  the  Fourteenth  Amen 
ment  of  the  Constitution  of  the  United  States  or  any  oth 
provisions  of  the  Constitution  of  the  United  States. 

There  is  then  in  these  cases  a  distinct  recognition  of 
third  class  of  natural  persons  distinct  from  that  of  privj 
persons  or  public  officers,  the  usual  division  by  text-wriK 
of  nataral  persons.     This  third  class  I  would  designate 
quasi  public  officers  and  it  would  include  common  carric 
hackman,  bakers,  millers,  wharfingers,  inn-keepers  and  ; 
other  persons  who  have  devoted  their  property  to  a  use 
which  the  public  has  an  interest ;  and  this  class  of  perso 
must  to  the  extent  of  this  interest  submit  to  be  controlled 
the  public  through  the  courts  or  by  the  legislature  from  tii 
to  time  for  the  public  good,  which  control  must  continue 
long  as  the  property  is  devoted  to  this  public  use,  and  m 
be  exercised  by  the  courts  by  requiring  such  person  to  p' 
mit  the    use    of  his    property,  so  devoted    to    the  publ 
by    any     such     person    on     the    payment    by    him    of 
reasonable     compensation,     if    the    legislature    has    fail 
to    fix   such    compensation;     or     such     control     may 
exercised  by    the    legislature    by  fixing  from  time  to  tii 
at    its  pleasure    the  maxinmm  compensation    for  the    i; 
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of  such  property   and  for  the  service  of  the  owner  in  con- 
nection therewith. 

This  reasoning  and  these  views  are  expressed  by  the  Su- 
preme Court  of  the  United  States  in  Munn  v.  Illinois  94  IJ. 
S.  (4  Otto)  113,  in  which  the  whole  court  concurred  except- 
ing Justices  Field  and  Strong,  whose  views  are  expressed  in 
tlie  oi»inion  ot  Justice  Field,  p.  156.  He  denies,  that,  wlien 
the  owner  of  property  devotes  it  to  a  use,  in  which  the  public 
has  an  interest,  he  in  effect  grants  to  the  public  an  interest  in 
such  use  and  must  to  the  extent  of  that  interest  submit  to  be 
controlled  by  the  public  for  the  common  good.  He  insists, 
that  the  public  has  only  a  right  to  control  the  use  of  private 
property,  wlien  the  owner  has  directly  granted  its  use  to  the 
public,  or  when  the  public  has  conferred  special  privileges  on 
the  owner  in  the  use  of  his  private  property  and  in  consid- 
eration of  such  special  privileges  has  undertaken  to  require 
the  owner  of  such  private  property,  who  enjoys  these  privi- 
leges, as  a  condition,  on  which  he  should  have  them,  that  he 
should  submit  to  such  control  by  the  courts  or  legislature.  He 
thinks  the  control  thus  exercised  by  the  public  in  the  use  of 
ferries,  bridges,  turnpikes,  wharfingers,  hackmen  and  dray- 
men, is  because  of  special  privileges  conferred  in  some  cases 
on  these  classes,  and  wdien  in  any  particular  case  no  such 
special  privileges  are  conferred,  the  public  has  no  right  to 
such  control.  The  supposed  special  privileges  conferred  on 
hackmen  and  draymen,  which  gives  the  public  a  right  to 
control  them  in  their  prices,  is  to  use  the  stands  on  the  public 
Btreet,  and  this  however  trifling  in  value,  as  it  belongs  to 
hackmen  and  draymen  and  not  to  ordinary  coachmen  or  la- 
borers with  teams,  is  a  suflicient  warrant  lor  the  public  regu- 
lation of  their  fares.  He  points  out  the  special  privileges 
conferred  on  the  other  classes  above  named,  on  which,  he 
supposes,  this  right  of  the  public  to  control  them  is  based  in 
cases  where  such  special  privileges  are  conferred.  But 
he  does  not  even  attempt  to  show  that  in  numerous  cases, 
in  which  the  courts  as  well  as  the  legislatures  have  controlled 
common  carriers  of  different  sorts  and  bakers,  inn-keepers 
and  some  others,  this  public  control  could  be  considered  as  a 
condition,  upon  which  they  should  have  some  special  privil- 
eges, or  indeed  that  any  special  privilege   was  conferred  on 
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them,  tliough  nevertheless  the  public  has  controlled  the  pric( 
charged  for  the  use  of  their  property,  simply  apparently  b 
cause  the  owner  of  the  property  has  devoted  it  to  a  use,  i 
which  the  public  has  an  interest. 

I  cannot  therefore  think,  that  Justices  Field  and  Stroii 
have  discovered  the  true  ground,  on  which  the  public  has  cvt 
cljiimed  and  exercised  the  right  to  control  the  prices  charge 
for  the  use  of  private  property,  which  the  owner  hiis  devote 
to  a  use,  in  which  the  public  hfis  an  interest,  and  that  tl 
majority  of  the  court  have  assigned  the  true  reason,  why  tl 
public  in  such  cixses  can  control  the  prices  to  be  charged  f 
the  use  of  such  property,  though  it  be  private  property,  th 
is,  that  "  the  owner  has  in  effect  granted  to  the  publican  i 
terest  in  the  use  of  such  private  property." 

It  being  thus  determined,  that  beside  the  usual  division 
be  found  in  the  text-books  of  two  classes  of  natural  person 
private  persons  and  public  officers,  there  is  a  distinct  class  > 
natural  persons,  a  third  class,  which  may  be  called  qium  pu 
lie  officers;  and  that  natural  persons  are  in  general  not  liali 
to  be  controlled  by  the  courts  or  the  legislatures  with  reteren 
to  their  business  or  mode  of  conducting  it ;  and  that  for  tl 
use  of  their  private  property  or  services  they  may  char] 
whatever  those  who  use  their  private  property  or  obtain  the 
services,  may  agree  by  contract  to  pay,  where  no  impositi< 
or  fraud  exists,  and  that  public  officers  who  in  all  their  pu 
lie  business  are  subject  to  the  control  of  the  courts  to  alar 
extent  and  to  the  absolute  control  of  the  legislature  in  all  i 
spects;  and  especially  that  the  legislature  may  from  time 
time  regulate  by  statute-law,  as  they  may  suppose  the  pu 
lie  interest  may  require,  the  charges  for  services  or  fees 
all  public  officers,  whether  in  office  when  such  statute  pass 
or  not;  and  that  this  third  class  of  persons,  who  areengag 
in  a  business  aftected  with  a  public  interest  as  above  € 
plained,  may  be  controlled  by  the  courts  to  the  extent  of  i 
quiring  that  they  charge  for  the  use  of  their  property  devot 
to  the  use  of  the  public  or  for  service  connected  therewi 
only  a  reasonable  price,  which  is  subject  to  this  and  still  ft 
ther  control  by  the  legislature,  it  would  seem  to  follow  as 
matter  of  course,  that  there  must  be  a  third  class  of  artifici 
persons  besides  private  and  public  corporations,  which  thi 
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class  must  correspond  with  this  third  class  of  natural  per- 
sons, and  which  we  may  call  quasi  public  corporations,  and 
which  must  be  subject  to  the  same  public  control  by  the  courts 
and  by  the  legislature,  to  which  this  third  class  of  natural 
persons,  quasi  public  officers,  are  subject.  These  we  will  call 
qiuisi  public  corporations,  and  the  prices  charged  for  the  use 
of  their  private  property  are  clearly  subject  to  the  control  of 
the  courts  or  of  the  legislature,  which  has  a  right  from  time 
to  time  by  general  statute  to  regulate  the  prices  charged  lor 
the  use  of  their  property  or  for  their  services  connected  there- 
with. 

This  third  class  or  quasi  public  corporations  are  those,  who 
are  chartered  to  conduct  a  business,  in  which  they  devote  to 
a  use,  in  which  the  public  has  an  interest,  their  own  property ; 
for  by  engaging  in  such  business  such  a  quasi  public  corj)ora- 
tion  grants  to  the  public  an  interest  in  the  use  of  their  prop- 
erty, and  to  the  extent  of  that  interest  must  submit  to  be 
controlled  by  the  public  for  the  common  good.  If 
owners  of  ferries,  common  carriers,  hackmen,  bakers, 
millers,  wharfingers,  inn-keepers  and  others,  who  devote  their 
property  to  a  use,  in  which  the  public  has  an  interest,  must 
to  the  extent  of  that  interest  submit  to  be  controlled  by  the 
public,  as  we  have  seen  they  must  whether  individuals  or 
partnerships,  it  would  seem  clear  beyond  dispute,  that  cor- 
porations engaged  in  exactly  the  same  sort  of  business  must 
as  a  matter  of  course  to  the  extent  of  the  interest  of  the  pub- 
lic in  the  use  of  their  private  property  devoted  to  such  use 
submit  to  be  controlled  by  the  public  for  the  common  good. 
It  would  seem  obvious,  that,  as  natural  i)erson8  engaged  in 
these  kinds  of  business  are  subject  to  be  controlled  by 
general  statute-laws  passed  by  the  legislature  from  time  to 
time,  a^  the  public  interest  may  require,  as  to  the  maximum 
price  which  they  may  charge  for  the  use  of  their  private 
property,  the  use  of  which  is  thus  devoted  to  the  public,  as 
well  as  for  their  services  connected  therewith.  So  too  quasi 
public  corporations  engaged  in  the  same  sort  of  business  must 
be  subject  to  the  control  of  the  legislature  from  time  to  time 
as  to  the  maximum  price,  which  they  may  charge  for  the  use 
of  their  private  property,  the  use  of  which  is  thus  devoted  to 
the  public,  as  well  as  their  services  connected  therewith. 
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Thus  a  common  carrier,  a  natural  person,  may,  as  wc  have 
seen,  he  controlled  by  acts  of  the  legislature  passed  from  time 
to  time  as  to  the  maximum  charges,  which  he  may  make  for 
the  transportation  of  persons  or  property.  So  too  a  railroad 
company  by  its  charter  being  authorized  to  conduct  the 
business  of  a  common  carrier  must  in  like  manner  be  subject 
to  be  controlled  by  acts  of  the  legislature  fixing  its  maximum 
charges  for  the  transportation  of  persons  or  goods,  as  the 
public  good  may  require.  This  is  exactly  what  I  understand 
to  have  been  decided  by  the  Supreme  Court  of  the  United 
States  in  what  are  commonly  known  as  the  Granger  cases, 
reported  in  94  U.  S.  (4  Otto)  155-187.  These  cases  were  all 
railroad  cases;  and  in  all  of  them  it  was  held,  that  the  legisla- 
ture had  a  right  by  general  statute-law  to  control  the  charges 
of  these  railroads  for  the  transportation  of  passengers  or  freight 
by  fixing  a  maximum  price  for  such  charges,  though  such 
general  statutes  were  passed  after  the  charters  of  these  several 
railroad  companies  had  been  granted.  These  cases  were 
all  decided  on  the  principles  laid  down  in  Mann.  v.  Illinois^ 
94  U.  S.  (4  Otto)  118;  and  the  judges,  Field  and  Strong,  who 
dissented  in  that  case,  dissented  in  each  of  these  ciises. 

The  first  of  these  cases  w^as  Chlcafjo,  ij-c.  Jiailrodd'  Chm- 
IHinjj  v.  lowa^  4  Otto,  155.  The  Burlington  &  Missouri  Rail- 
road Company,  lessee  of  the  plaintiff,  by  its  charter  granted 
by  the  State  of  Iowa  "  had  the  right  to  fix,  determine  and 
establish  the  tariff  of  rates  for  the  transportation  of  freight 
and  ])assengers  over  its  road  and  branches;"  yet  it  was  de- 
cided in  this  case,  that  the  railroad  company  was  subject  to 
the  control  of  the  legislature  of  Iowa  as  to  its  rates  of  fare  and 
freight  by  su^'h  laws,  as  the  legislature  of  Iowa  might  from 
time  to  time  enact. 

The  next  of  these  cases  were  Pcih  v.  Chicago  jf  Northccstcru 
Hallway  Company ^  and  Lawrence  y,  Same,  1(54.  In  these  cases 
the  court  decided,  that  though  the  charter  of  this  railway 
company  authorized  it  "to  demand  and  receive  such  sum  or 
sums  of  money  for  the  transportation  of  persons  or  property 
and  for  storage  of  property,  as  it  shall  deem  reasonable,"  yet 
as  the  constitution  of  Wisconsin,  when  this  charter  was 
granted,  provided  that  all  acts  for  the  creation  of  corporations 
in  this  State  "  may  be  altered  or  repealed  by  the  legislature 
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at  any  time  after  the  passage,"  the  legislature  had  power  to 
prescribe  a  maximum  of  charges  to  be  made  by  said  company 
for  transporting  persons  and  property  within  the  State;  and, 
as  I  understand  the  court,  the  decision  would  have  been  the 
same,  though  there  had  been  no  such  provision  in  the  Wis- 
consin constitution. 

In  the  next  case,  Chicago^  Milwaukee  ^  St.  Paul  Railroad 
Corapany  v.  AckUy^  p.  179,  it  was  decided,  that  a  railroad 
company  in  Wisconsin  cannot  recover  for  the  transportation 
of  property  more  than  the  maximum  fixed  by  a  general 
statute  passed  March  11,  1874,  by  proving  that  the  amount 
charged  was  no  more  than  a  reasonable  compensation  for  the 
I'ervices  rendered. 

The  next  of  these  cases  was  the  Winona  ^  St  Peters  Rail- 
road Comjxvny  v.  Blake^  p.  180.  The  charter  of  this  company 
granted  by  Minnesota  incorporated  it  as  a  common  carrier 
with  all  the  rights  and  subject  to  all  the  obligations  the 
name  implies.  It  was  bound  to  carry,  when  called  upon 
for  that  purpose,  and  allowed  to  charge  only  a  reasonable 
compensation  therefor. 

The  same  decision  was  rendered  in  the  next  of  these  cases. 
The  Southern  Minnesota  Railroad  Company  v.  Colemmi,  \).  181, 
and  in  tlie  last  of  these  cases,  Stone  v.  Wisconsin,  p.  181,  the 
court  decided  as  it  did  in  Chicago ,  Milwaukee  ^  St.  Paul  RaU- 
roatl  Gowjmny  v.  Ackley,  so  tar  as  it  stated  the  point  decided 
in  that  case. 

In  all  these  Granger  cases  Justices  Field  and  Bradley  dis- 
sented, as  they  had  done  in  Munn  v.  Illinois,  94  U.  S.  (4  Otto) 
113.  Their  dissenting  opinion  was  delivered  by  Justice  Field 
in  the  last  of  the  cases,  94  U.  S.  (4  Otto)  183.  The  posi- 
sition  taken  hy  these  dissenting  justices  I  will  briefly  state 
using  in  so  doing,  as  far  as  I  can  conveniently,  the  language 
of  Justice  Field.     He  says  on  page  184 : 

"  The  questions  presented  in  these  cases  are  of  the  great- 
est importance,  and  their  solution  must  materially  aftect  the 
value  of  property  invested  in  railroads  to  the  amount  of  many 
hundreds  of  millions  of  dollars,  and  will  have  a  great  influ- 
ence in  encouraging  or  repelling  future  investments  in  such 
property.  They  were  ably  and  elaborately  argued  by  emi- 
nent counsel  and  nothing  was  omitted  which  would  have  in- 
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formed  or  enlightened  the  court.  The  opportunity  was  pre- 
sented for  the  court  to  define  the  limits  of  the  i»ower  of  the 
State  over  its  corporations,  after  they  have  expended  money 
and  incurred  obligations  upon  the  faith  of  the  grants  to  them, 
and  the  right  of  the  corporations  so  that,  on  the  one  hand, 
the  property  interest  of  the  corporation  would  be  protected 
from  practical  confiscation,  and  on  the  other  hand,  the  people 
would  be  protected  from  arbitrary  and  extortionate  charges. 
This  has  not  been  done ;  but  the  doctrine  advanced  in  Mtow 
V.  Illinois,  94  U.  S.  113  has  been  applied  to  all  railroad 
companies  and  their  business,  and  they  are  thus  practically 
placed  at  the  mercy  of  the  legislature  of  every  State." 

This  in  my  judgment  is  a  fair  interpretation  of  the  decis- 
ions rendered  in  these  Granger  cases.  In  another  place  how- 
ever he  represents  the  scope  of  these  decisions  as  more  limited, 
and  says  that  in  these  (iranger  cases  "  unlimited  power  over 
every  railroad  corporation  in  respect  to  the  business  it  should 
carry  on  and  the  compensation  it  should  receive,  was  asserted, 
except  when  these  were  specifically  designated  and  peruia- 
nently  fixed  in  the  charter." 

I  do  not  understand,  that  in  the  decisions  rendered  in  these 
Granger  cases  there  was  any  such  qualification  of  the  unlim- 
ited power  asserted.  This  unlimited  power,  as  1  understand 
these  cases,  was  Jisserted  to  exist  over  every  railroad  cor{)o ra- 
tion without  any  exception.  It  would  seem  from  the  lan- 
guage of  Justice  Field,  which  I  first  (pioted,  he  himself  so 
thought.  But  it  is  true,  in  the  first  of  these  Granger  cases 
Chief  Justice  Wait  (94  U.  S.  p.  161),  did  speak  ot  there  being 
such  exceptions.  But  I  regard  this  as  a  mere  ohifvr  dirtam 
and  as  inconsistent  with  the  decision  in  Mumi  v.  lUinoi.s^  .94 
U.  S.  113,  and  with  the  decisions  rendered  by  the  court  in 
the  Granger  cases,  and  with  subseipient  decisions  of  the 
United  States  Supreme  Court.  I  will  comment  hereafter  on 
this  dictum  of  Chief  Justice  Wait. 

Justice  Field  then  proceeds  to  find  fault  with  the  decision 
in  Mtmn  v.  llliims  and  seems  to  think,  that  the  principles  laid 
down  in  it  could  be  applied  to  almost  any  trade,  emplo^-mcnt, 
manufacture  or  avocation;  and  that  thus  the  entire  capital 
iind  business  of  the  country  could  be  controlled  by  the  legis- 
lature, and  the  jMMces  of  all  i)rivate  pro[)erty  or  the  price  oi 
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its  use  be  fixed  by  the  legislature  at  its  pleasure  and  revised 
from  time  to  time.     lie  then  proceeds  : 

"There  is  no  doubt  of  the  power  of  the  legislature  to  pre- 
scribe in  the  charter  of  any  corf)oration  the  compensation  it 
may  receive  for  services  rendered,  or  to  reserve  the  power  to 
regulate  such  compensation  subsequently.  The  iK)wer  to 
prescribe  the  conditions  of  use  and  enjoyment  necessarily 
accompanies  the  power  to  grant.  But  the  charter  of  a  cor- 
poration being  a  contract,  a  sufficient  consideration  for  the 
privileges  and  franchises  conferred  being  found  in  the  duties 
and  liabilities  assumed  by  the  corporations,  the  subsciiuent 
jK)wer  of  the  legislature  is  restrained  by  its  terms.  This  has 
been  so  often  judicially  declared,  that  it  has  been  supposed 
to  be  no  longer  open  to  discussion.  The  first  (juestion  there- 
fore for  consideration  in  all  cases  where  legislation  affects 
the  constitution  of  a  corporation,  or  its  beneficial  oi)erati()n, 
18,  what  is  the  true  construction  of  its  charter,  and,  conse- 
4iiently,  what  privileges  does  it  confer,  and  what  restraint 
does  it  impose  on  legislative  interference  ?  The  rights  and 
|»rivilege8  implied  in  the  contract  are  equally  inviolable  as 
those  expressed.  This  question  is  not  met  by  the  court  in 
its  opinion,  the  several  causes  being  disposed  of  by  the  novel 
(loirtrine  announced  in  Munn  v.  Illinois,  94  U.  8.  113,  that 
*the  legislature  has  a  right  to  regulate  the  compensation  for 
the  use  of  all  property  and  for  services  in  connection  with  it, 
the  use  of  which  affects  the  'community  at  large;'  and  tlie 
further  doctrine  equally  novel,  that  though  the  charter  of  a 
company  confera  the  power  to  make  reasonable  charges,  the 
whole  matter  is  reserved  to  be  regulated  by  the  State  in  its 
discretion." 
And  he  concludes  his  dissenting  opinion  thus: 
"So  long  as  the  decision  in  Mann  v.  lUhiols^  94  H.  S. 
113  remaiuH,  it  will  be  a  waste  of  words  to  discuss  the 
questions  argued  in  these  Granger  cases.  That  decision  in 
its  wide  sweep  practically  destroys  all  the  guaranties  of  the 
constitution  and  of  the  common  law  invoked  by  counsel  for 
the  protection  of  the  rights  of  railroad  companies.  Of  what 
avail  is  the  constitutional  provision,  that  no  State  shall  de- 
jirive  any  ])erson  of  his  property  except  by  due  process  of 
law,  if  the  States  by  fixing  the  conq^ensation  which  he  may 
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receive  for  its  use,  take  from  him  all  that  is  valuable  in  the 
property?  To  what  i)urpo8e  can  the  constitutional  prohibi- 
tion upon  the  State  against  impairing  the  obligation  of 
contracts  be  invoked,  if  the  States  can  in  the  face  of  a  char- 
ter authorizing  a  company  to  charge  reasonable  rates  pre- 
scribe what  rates  shall  be  deemed  reasonable  for  services 
rendered?  That  decision  will  justify  the  legislature  infix- 
ing the  prices  of  all  articles  and  the  compensation  for  all 
services.  It  sanctions  intermeddling  with  all  business  and 
pursuits  and  property  in  the  community,  leaving  the  uso  and 
enjoyment  of  property  and  the  compensation  for  its  use  to 
the  discretion  of  the  legislature." 

It  is  obvious  from  this  conclusion  of  the  dissenting  opin- 
ion in  the  last  of  the  Granger  cases,  that  the  entire  court  in- 
cluding the  dissenting  members  understood,  that  the  case  of 
Mimn  V.  Illinois^  94  U.  S.  (4  Otto)  113  and  the  Granger  cases 
94  U.  S.  155  to  187  settled,  that  the  compensation  for  ser- 
vices by  all  railroad  companies,  no  matter  what  i)ro visions 
were  inserted  in  their  charters,  could  be  fixed  from  time  to 
time  by  the  legislature  of  the  State  which  granted  the  char- 
ter of  such  companies.  This  is  obviously,  as  it  seems  to  me, 
admitted  by  Justice  Field  as  a  necessary  deduction  from  the 
[principles  settled  in  Maim  v.  IlUnoisy  94  U.  S.  113.  That 
case  distinctly  recognized,  that  there  was  a  third  class  of  natu- 
ral persons,  who  were  subject  to  public  control.  That  there 
is  any"  such  class  of  pei'sons,  is  denied  by  Justice  Field,  who 
says,  that  the  holding  of  the  doctrine  that  there  is  such  a 
class,  is  a  novel  doctrine ;  but  Justice  Waite  in  Mami  v.  JUmois 
shows,  that  this  doctrine  is  certiiinly  more  than  200  years 
old.  The  reason  given  for  this  doctrine  by  the  court  in  that 
case  is,  that  "when  the  owner  of  property  devotes  it  to  a  use, 
in  which  the  public  has  an  interest,  he  in  effect  (franis  to  the 
puhlic  an  interest  in  such  ttseandrnrnt  to  the  extent  of  that  interest 
snljmit  to  be  controlled  by  the  puhlic  for  the  common  (Jo<hU^  This 
rule  for  this  reason  has  always  been  applied  to  common  car- 
riers. Justice  Field  though  very  astute  in  his  dissenting 
opinion  suggests  no  reason  why  this  rule  has  been  applied  to 
common  carriers.  If  applied  to  private  persons,  who  are 
common  carriers,  is  it  not  equally  applicable  to  railroad 
companies,  who  are  nothing  but  common  carriers?     I  know. 
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that  while  this  rule  has  been  without  dispute  or  controversy 
applied  to  private  persons,  who 'are  comnion  carriers,  it  has 
been  most  strenuously  resisted  when  applied  to  railroad 
companies.  But  in  these  Granger  cases  it  was  decided,  as  I 
understand  them,  and  very  properly  decided  to  be  equally 
applicable  to  railroad  companies.  The  reason,  I  apprehend, 
of  this  strenuous  resistance  was  simply  the  fact,  that  rail- 
road companies  have  become  very  rich  and  pow^erful  corpor- 
ations, who  were  unwilling  to  have  their  charges  for  trans- 
porting goods  and  persons  regulated  by  the  public,  though 
all  other  common  carriers  had  ever  submitted  without  con- 
troversy to  have  their  charges  regulated  by  the  courts  or  by 
the  legislature. 

These  decisions  in  these  Granger  cases  Justice  Field 
thought  would  "have  a  great  influence  in  repelling  in  the 
future  investment  in  railroads;"  and  he  regarded,  that  projjcrty 
invested  in  railroads  was  made  subject  "to  praxjtical  conliscu- 
tion"  by  these  decisions.  (94  U.  S.  p.  184.)  I  can  not  see 
that  these  decisions  are  calculated  to  produce  any  such 
effect.  "All  railroad  property  is  devoted  to  a  use,  in  whi(5li 
the  public  has  an  interest."  The  interest,  which  the  i)ublic 
hiis  in  this  use,  is  of  the  greatest  importance  to  the  well-being 
ui  the  public.  If  the  legislature  was  to  so  reduce  the  charges 
of  railroad  companies  as  to  operate  as  a  i)racticul  cotifiscution 
ot  railroad  property,  as  Justice  Field  seems  to  have  feared, 
is  it  not  obvious,  that  the  legislature  would  inflict  on  the 
public,  by  whom  they  were  elected,  and  whom  they  represent, 
a  great  wrong  and  injury  ?  For  in  so  reducing  the  cliarges 
of  railroad  companies  far  below  what  was  just  is  it  not 
obvious,  that  they  would  cripple  these  comi)anies  and 
finally  break  up  and  destroy  the  railroads?  What 
greater  injury  could  the  legislature  inflict  on  the  public? 
I  can  not  believe  that  the  fixing  of  railroad  charges 
could  be  put  in  safer  hands  to  guard  against  injustice 
to  railroad  companies  than  in  those  of  the  legislature,  who 
would  be  very  cautious  not  to  cripple  or  destroy  railroads,  on 
whose  continuance  and  prosperity  the  public  so  much 
depend. 

These  Granger  cases  were  decided  in  1876;  and  almost 
every  railroad  company,  w^liich  has  been  incorporated  in  the 
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United  States  siiu-e  that  time,  has  been  subject  to  the  coiitro 
of  its  charges  by  the  legislature  not  only  l)y  reason  of  the» 
decisions  but  by  express  provisions  inserted  in  their  charters  o 
in  the  constitutions  of  many  of  the  States,  which  have  grante< 
these  charters,  j-et  it  is  notorious,  that  the  amount  of  capitj 
invested  in  railroads  in  the  United  States  is  increasing  ever 
year.  The  increase  of  late  has  been  enormously  rapid 
The  fact  is  conclusive,  that  no  practical  mischief  can  resul 
from  its  being  universally  admitted,  that  every  railroad  com 
pany  in  the  United  States  is  subject  to  have  its  charge 
regulated  and  fixed  by  statute-law.  So  far  from  any  nHSchi( 
resulting  from  this  acknowledgment  by  all,  that  this  is  th 
law,  I  do  believe,  that  much  good  would  result  and  es[)eciall 
would  good  result  to  the  railroad  conn)anie8.  For  so  loii 
as  they  insist  in  fixing  their  rates  of  charge  according  to  thei 
own  pleasure  in  defiance  of  statute-law,  so  long  will  bittt 
prejudices  bestirred  up,  and  injustice  and  wrong  will  Ij 
done  to  them  by  a  public,  who  but  for  this  unwurrantabl 
claim  would  regard  the  companies  with  favor  as  genen 
benefactors. 

So  far  I  have  considered  the  question  involved  in  this  cm 
without  reference  to  any  provisions  in  the  Constitution  i 
the  United  States.  There  is  no  provision  in  that  constituticj 
or  in  the  constitution  of  our  State,  which  in  any  manner  afteci 
the  (piestions  I  have  been  discussing.  In  Miorn  v.  Illinois  it  wi 
claimed,  that  this  fixing  by  the  legislature  ot  the  charges  mad 
by  i)rivate  persons  for  the  use  of  their  property,  which  they  hfi 
devoted  to  a  use,  in  which  the  [Kiblic  had  an  interest,  was 
violation  of  the  Fourteenth  Amendment  of  the  Constitutin 
of  the  United  States.  But  the  court  decided  otherwise  f( 
reasons,  which  seem  to  me  to  be  entirely  satisfactory.  Tl 
court  says  on  page  123,  that  the  laws  of  Illinois  fixing  tl 
maximum  of  charges  for  the  storage  of  grain  in  warehous« 
at  Chicago  is  not  repugnant  as  claimed  to  that  part  ot  tl 
Fourteenth  Amendment  of  the  Constitution  of  the  Uniti 
States,  which  ordains  that  no  State  shall  "deprive  any  perse 
of  life,  liberty,  or  property  without  due  process  of  law,  { 
deny  to  any  person  within  its  jurisdiction  the  equal  prote 
tion  of  the  law." 

On   this  subject  Chief  Justice   Waite  in   delivering  tl 
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opinion  of  the  court  says  :  "  Every  statute  is  presumed  to  be 
constitutional.  The  courts  ought  not  to  declare  one  to  be 
unconstitutional,  unless  it  is  clearly  so.  If  there  is  a  doubt, 
the  expressed  will  of  the  legislature  should  be  sustained.  The 
Constitution  contains  no  definition  of  the  word  '  deprive'  as 
used  in  the  tourtcenth  amendment.  To  determine  its  sig- 
nification, therefore,  it  is  necessary  to  ascertain  the  cfiect 
which  usage  has  given  it,  when  employed  in  the  same  or  like 
connection.  While  this  provision  of  the  amendment  is  new 
in  the  Constitution  of  the  United  States,  it  is  old  as  a  prin- 
ciple of  civilized  government.  It  is  found  in  the  Magna 
Cliarta,  and  in  substance,  if  not  in  form,  in  nearly  or  quite  all 
the  constitutions  •  that  have  been  from  time  to  time  adopted 
by  the  several  States  of  the  Union." 

By  the  fiflh  amendment  it  was  introduced  into  the  Consti- 
tution of  the  United  States  as  a  limitation  upon  the  powers 
of  the  national  government,  and  by  the  fourteenth  as  a  guar- 
anty against  any  encroachment  upon  an  acknowledged  right 
of  citizenship  by  the  legislatures  of  the  States.  When  one 
becomes  a  member  ot  society,  he  necessarily  parts  with  some 
rights  or  privileges,  which  as  an  individual  not  affected  by  his 
relation  to  others  he  might  retain.  A  body  politic  as  aptly 
defined  in  the  preamble  of  the  constitution  of  Massachusetts, 
*  18  a  social  compact  by  which  the  whole  people  covenants 
with  each  citizen,  and  each  citizen  with  the  whole  people, 
that  all  shall  be  governed  by  certain  laws  for  the  common 
good.'  This  does  not  confer  power  upon  the  whole  people 
to  control  rights  which  are  purely  and  exclusively  private, 
Thorpe  V.  R.  ^  B,  Hailroad  Company,  27  Vt.  143 ;  but  it  does 
authorize  the  establishment  of  laws  requiring  each  citizen  to 
so  conduct  himself,  and  so  use  his  own  property,  as  not  un- 
necessarily to  injure  others.  This  is  the  very  essence  of  gov- 
ernment, and  has  found  expression  in  the  maxim  sic  utere  tuo 
nmi  aUenum  loedas.  Prom  this  source  come  the  police-powers, 
which,  as  was  said  by  Mr.  Chief  Justice  Taney  in  the  license 
cases,  5  IIow.  583, 'are  nothing  more  nor  less  than  the  powers 
of  government  inherent  in  every  sovereignty  *  *  *  that 
is  to  say  *  *  *  the  power  to  govern  men  and  things.' 
Under  these  powers  the  government  regulates  the  conduct 
of  its  citizens  one  toward  another,  and  the  manner  each  shall 
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use  his  own  property,  when  such  regulations  become  necei 
sary  for  the  public  good.  In  their  exercise  it  has  beconi 
customary  in  England  from  time  immemorial,  and  in  th 
country  from  its  first  organization,  to  regulate  ferries,  eon 
mon  carriers,  hackmen,  bakers,  millers,  wharfingers,  inr 
keepers,  &c.,  and  in  so  doing  to  fix  a  maximum  of  duxrgi 
to  be  made  for  services  rendered,  accommodations  furnislKM 
and  articles  sold. 

"To  this  day  statutes  arc  found  in  many  States  upon  som 
or  all  of  these  subjects;  and  we  think  it  has  never  yet  bee 
successfully  contended  that  such  legislation  came  within  an 
of  the  constitutional  prohibitions  against  interference  wit 
private  property.  With  the  fiflh  amendment  in  force  Coi 
grcss  in  1820  conferred  powers  upon  the  city  of  Wiishingto 
'  to  regulate  *  *  *  *  the  rates  of  wharfage  at  prival 
wharves,  *  *  *  *  the  sweeping  of  chimneys,  and  to  fi 
the  rate  of  fees  therefor  *  *  *  *  and  the  ^veight  an 
quality  of  bread,'  3  stat.  587,  sec.  7,  and  in  1848  *  to  make  a 
necessary  regulations  respecting  hackney  carriages  and  tl 
rates  of  fare  of  the  same,  and  the  rates  of  hauling  by  car 
men,  wagoners,  carmen,  and  draymen,  and  the  rates  of  con 
missioners,  of  auctioneers.  Id,  724  sec.  2.  From  this  it 
apparent  that,  down  to  the  time  of  the  adoption  of  the  Fou 
teenth  Amendment,  it  was  not  supposed  that  statutes  reguli 
ting  the  use,  or  even  the  price  of  the  use,  of  private  properl 
necessarily  deprived  an  owner  of  his  property  without  du 
process  of  law.  Under  some  circumstances  they  may,  bi 
not  all.  The  amendment  does  not  change  the  law  in  tb 
particular,  but  simply  prevents  States  from  doing  that  whic 
will  operate  as  sueh  deprivation." 

The  Chief  Justice  then  at  length  proceeds  to  inquire  int 
the  principles,  upon  which  such  power  of  regulation  rest 
and  to  determine  what  is  within  and  what  w-ithout  its  open 
five  eftect.  The  conclusion  he  reaches  is,  that  "  when  th 
owner  of  property  devotes  it  to  a  use  in  which  the  public  ha 
an  interest,  he  in  effect  grants  to  the  public  an  interest  i 
such  use  and  must  to  the  extent  of  that  interest,  submit  to  b 
controlled  by  the  public  for  the  common  good."  This  cor 
elusion  is  reached  by  the  reasoning  and  on  the  authorities 
have  before  cited  in  reaching  the  same  conclusion.     In  fac 
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my  reasoning  as  well  as  ray  authorities  to  uphold  this  conclu- 
sion is  to  a  very  great  extent  but  a  conclusion  of  his.  Under 
this  case  it  must  follow,  that  the  public  has  a  right  to  control 
the  charges  of  common  carriers;  for  unquestionably  they 
have  devoted  their  property  to  a  use,  in  which  the  public  has 
an  interest,  as  has  been  universally  admitted;  and  this  right 
of  the  legislature  to  fix  the  charges  of  common  carriers  is  in 
no  manner  aflfccted  by  the  Fourteenth  Amendment  ot  the  Con- 
stitution of  the  United  States.  Of  course  it  must  follow  that 
the  legislatures  have  a  right  to  fix  the  charges  of  railroad 
companies ;  and  that  this  right  is  in  no  manner  aflected  by 
the  Fourteenth  Amendment  of  the  Constitution  of  the  Uni- 
ted States.  Railroad  companies  are  but  common  carriers 
and  like  all  other  common  carriers  can  have  their  charges 
regulated  by  the  legislature  from  time  to  time;  and  this 
right  to  so  regulate  their  charges  is  in  no  manner  affected  by 
the  Fourteenth  Amendment  of  the  Constitution.  This  was 
'  decided  in  the  Granger  cases  before  referred  to. 

In  the  last  of  these  cases,  Stone  v.  WisconsiUy  94  U.  S.  R. 
p.  185,  Justice  Field  in  his  dissenting  opinion  says :  "  The 
charter  of  a  corporation  being  a  contract,  a  sufficient  consid- 
eration for  the  privileges  and  franchises  conferred  being  found 
in  the  duties  and  liabilities  aforesaid  by  the  corporators,  the 
snl)sequent  power  ot  thelegislatuieis  restrained  by  its  terms. 
This  has  been  so  often  judicially  declared,  that  it  has  been 
supposed  to  be  no  longer  open  to  discussion.  The  first  (jues- 
tion,  therefore,  for  consideration  in  all  cases  where  legislation 
aflects  the  constitution  of  a  corporation  or  its  beneficial 
operation,  is,  what  is  the  true  construction  of  its  charter,  and, 
consequently,  what  privileges  does  it  confer  and  what  restraint 
does  it  impose  upon  legislative  interference  ?  The  rights  and 
privileges  implied  in  the  contract  are  equally  inviolable  as 
those  expressed." 

This  is  unquestionably  true  when  applied  to  a  strictly  pri- 
vate corporation.  The  charter  of  such  private  corporation  is 
almost  universally  admitted  to  be  a  contract;  and  the  legis- 
lature cannot  without  the  consent  of  such  private  corpor- 
ation alter  its  charter  in  a  material  respect,  tor  such  act  would 
impair  the  obligations  of  such  charter,  which  is  a  contract, 
and  would  therefore  be  unconstitutional  and  void.     This  was 
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decided  in  Dartmouth  College  v.  Woodward^  4  Wheat  518 ; 
and  it  has  been  ever  since  admitted  to  be  law  by  nearly  all 
courts.  But  it  is  just  as  URiversally  admitted,  that  the  charter 
of  a  public  corporation  is  not  a  contract  and  may  theretorc, 
without  the  consent  of  the  corporation  be  changed  by  acts  ol 
the  legislature  in  any  manner  the  legislature  may  please.  No 
one  for  instance  ever  doubted,  that  the  charter  ot  a  town 
could  be  changed  l)y  the  legislature  in  any  respect  without 
the  consent  of  the  town  andagsjinst  its  protest.  Justice  Field 
therefore  in  the  quotation,  which  I  have  given  from  his 
opinion,  lays  down  the  law  too  broadly,  it  not  being  true,  as 
he  would  of  course  admit,  that  the  charters  of  all  corj^orations 
are  contracts  and  not  subject  to  legislative  interference. 

As  I  understand  these  Granger  cases,  the  Supreme  Court 
of  the  United  States  in  them  decided,  that  the  charters  of 
corporations,  which  provided  for  devoting  their  property  to 
a  use,  in  which  the  public  has  an  interest,  or,  as  I  have  called 
them,  ^wa^f  public  corporations,  can  not  impose  a  restraint  on- 
a  future  legislature  in  fixing  at  its  pleasure  the  charges  to  be 
made  by  such  quoM  public  corporation  for  this  use  of  their 
property ;  for  they  have  in  eflect  granted  to  the  public  an 
interest  in  such  use  of  their  property  and  must  to  the  extent 
of  that  interest  submit,  as  must  a  private  person  in  the  same 
circumstances,  to  be  controlled  by  the  public  for  the  common 
good. 

These  Granger  cases  also  decided,  that  railroad  companies 
being  <7?/a5i  public  corporations,  are  common  carriers,  and  that 
the  legislature  had  a  right  to  fix  their  charges  or  rates  ot 
toll  from  time  to  time,  just  as  it  had  a  right  to  fix  from  time 
to  time  the  charges  of  private  persons  who  are  common  car- 
riers. Of  course  this  right  on  the  part  of  the  legislature  so 
to  fix  from  time  to  time  the  maximum  rates,  which  railroad 
companies  can  charge  for  the  transportation  of  persons  and 
freight,  is  necessarily  a  denial  that  a  railroad  company's 
charter  or  the  charter  of  a  corporation  can  be  a  contract,  so 
far  as  it  attempts  to  fix  permanently  the  maximum  charges, 
which  the  company  may  make  for  the  transportation  of  pas- 
sengers and  freight,  or  so  far  as  it  gives  to  such  company  a 
right  to  fix  its  charges,  as  it  pleases,  or  to  fix  them  at  reason- 
able rates.      In  this  respect  the  railroad  charter  is   not  like 
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the  charter  of  a  strictly   private  company,  but   it   is  like  a 
charter  of  a  public  corporation. 

To  appreciate  fully  the  tnle  character  and  scope  ot  the 
decision  of  the  Supreme  Court  ot  the  United  States  I  will 
quote  at  some  length  from  the  opinion  ot  the  Supreme  Court 
of  Wisconsin  pronounced  by  C.  J.  Ryan  in  Attorney  Gen- 
tralw  Railroad  Comjxinies  pronounced  at  the  June  term, 
1874,  a  little  over  two  years  before  the  decision  of  the 
Granger  cases.     Sec.  35  Wisconsin  R.  p.  563 ;  he  says  : 

^'As  early  as  1810  the  Supreme  Court  of  the  United  States 
held,  that  an  act  of  the  State  legislature  might  be  a  contract 
within  the  meaning  of  the  prohibition  (no  State  shall  pass 
a  law  impairing  the  obligation  of  contracts),  and  therefore 
such  act  might  be  beyond  subsequent  legislative  control. 
Fletcher  v.  Peck,  6  Cranch  87.  In  1819  the  same  great  tri- 
bunal held,  that  the  charter  of  any  corporation  not  municipal 
was  a  contract  within  the  prohibition,  whicli  the  legislature 
could  not  impair  by  subsequent  amendments  against  the  will 
of  the  corporation,  Dartmouth  College  v.  Wooflward,  4 
Wheaton  518.  And  that  remains  the  law  of  the  land  to  this 
day  (1874).  It  is  easy  to  criticise  this  decision;  to  say  the 
very  point  was  not  in  the  case:  to  impeach  the  reasoning  of 
the  opinions.  Many  able  jurists  and  statesmen  have  done  so 
and  are  doing  so.  It  is  easy  to  foretell  the  case  will  be  opened. 
Many  do  sso.  Here  is  one  of  the  latest  and  most 
thoughtful  <)t  such  speculations: 

"'Some  of  those,  who  think  it  would  have  been  better,  had 
the  case  been  decided  the  other  way,  may  reasonably  con- 
demn any  attempt  to  unsettle  a  branch  of  the  law  so  long  estab- 
lished. But  the  murrauringat  the  whole  doctrine,  w^iieh  is  be- 
ginning to  be  heard  throughout  the  country,  the  restless,  fit- 
tul  desire  to  get  rid  of  it,  not  yet  fully  understood  by  themselves, 
which  large  classes  of  people  begin  to  feel,  indicate  that  the 
whole  subject  must,  at  no  distant  day,  be  carefully  re-exam- 
ined. Any  decision  in  an  ordinary  .case  ought  as  a  rule  to 
stand ;  and  when  a  decision  has  stood  for  fifty  years  even  to 
question  it  lightly  and  without  sufficient  consideration,  is  in- 
jurious and  censurable,  as  tending  to  unsettle  an  entire  sys- 
tem of  jurisprudence.  But  constitutional  decisions  which 
take  from  the  political  department  of   government  powers 
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and  prerogatives  usually  belonging  to  it,  and  which  legist 
tion  can  not  remedy,  stand  on  a  different  footing  from  ordi 
nary  precedents  involving  questions  of  private  rights.  Fift 
years  is  a  short  period  in  the  history  of  a  nation  living  ur 
der  a  constitution  intended  to  be  perpetual.  The  consc 
quences  of  the  Dartmouth  College  case  are  now  beginnin 
ing  to  press  heavily  on  great  communities,  and  the  pressur 
we  believe  will  increase  rather  than  diminish.  It  involve 
questions  of  political  power,  political  necessity,  it  may  be  c 
political  safety,  and  the  case  will  not  be  let  alone,  howevc 
wise  it  might  be  to  do  so.     8  American  Law  Review  191.' 

"The  court  was  not  unanimous  in  the  Dartmouth  Colleg 
case,  and  has  not  always  been  unanimous  in  subsequer 
cases  apphdng  the  rule.  Indeed  it  is  a  constant  traditon  c 
the  profession,  that  the  bench  has  never  since  been  unan 
mous  on  the  full  extent  of  the  doctrine  in  that  case.  *  * 
Chief  Justice  Marshall  in  this  case  says,  *  *  *  'Thf 
the  framers  of  the  constitution  did  not  intend  to  restrain  th 
States  in  the  regulation  of  their  civil  institutions  adopte 
for  internal  government,  and  that  the  instrument  they  hav 
given  us  is  not  to  be  so  construed,  may  be  admitted.  Th 
provision  of  the  constitution  has  never  been  understood  t 
embrace  other  contracts  than  those  which  respect  propert 
or  some  object  of  value,  and  confer  rights  which  may  be  ai 
serted  in  a  court  of  justice.' '' 

"If  property,  as  the  great  Chief  Justice  indicates,  be  th 
test,  it  might  well  be  said  that  aggregations  of  persons  i 
municipal  corporations  may  have  rights  of  property  as  clearl 
as  aggregations  of  persons  in  private  corporations  and  com 
as  well  within  the  prohibition.  So  the  court  afterward 
found  in  Ikist  Hartford  v.  Hartfoi'd  Bridge  Cb.,  10  Howar 
511,  and  other  cases  in  which  the  court  disregarded  the  proj 
erty  test,  and  rested  the  application  of  the  rule  on  the  distinc 
tion  between  public  and  private  corporations.  See  Charh 
Hirer  Bridge  v.  Warren  Bridge,  11  Peters  420.  And  so  c 
offices  it  might  well  be  suggested,  that  the  emoluments  c 
public  office  conferring  rights,  which  may  be  asserted  in 
court  of  justice,  might  logically  come  within  the  prop)ert 
test.  *  *  *  It  is  difficult  at  this  day  to  recognize  th 
sound  policy  of  this  strict  distinction  between  municipal  an 
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all  classes  of  quasi  private  (it  would  have  been  more  proper 
to  have  said  quasi  public)  corporations,  or  to  appreciate  the 
wisdom  which  admits  the  necessity  of  legislative  control 
over  all  municipal  corporations  ot  every  grade  and  nature, 
and  denies  it  over  all  other  corporations  ot  every  grade  and 
nature.  It  is  quite  safe  to  say  that  in  the  State  of  Wiscon- 
sin, each  of  these  defendants — a  private  corporation  for  the 
purposes  of  this  rule  and  placed  by  it  above  legislative  con- 
trol of  its  franchises — directly  exercises,  to  say  nothing  of  its 
indirect  influence,  more  power  over  the  public  welfare  and 
prosperity  of  the  State,  over  the  commonwealth,  than  the 
largest  municipality  in  the  State  wilh  its  90,000  or  100,000 
souls.  The  State  entrusts  it  with  the  exercise  of  the  sover- 
eign right  of  eminent  domain,  with  the  construction  and 
operation  for  public  purposes  of  hundreds  of  miles  of  pub- 
.  lie  thoroughfare  of  the  most  dangerous  character  to  public 
safety,  with  a  virtual  monopoly  within  its  district  of  the  car- 
rying trade,  with  almost  a  control  of  commerce  within  its 
reach,  and  a  power  of  almost  life  and  death  over  its  people — 
yet  it  is  a  private  corporation  whose  charter  the  legislature 
cannot  control ;  while  the  most  insignificant  town  in  the  State, 
with  no  extra-territorial  influence  and  hardly  an  extra-territo- 
rial recognition  is  invested  with  the  dignity  of  a  public  cor- 
poration, over  which  it  is  unsafe  to  deny  legislative  control. 

"It  is  not  to  be  overlooked  that  the  decision  was  made 
long  before  the  era  of  great  corporations  in  this  country; 
long  before  what  was  then  private  corporations  had  become 
of  more  public  significance  than  municipal  corporations  were 
then,  and  before  our  present  civilization  hinged  almost  as 
much  on  the  (piasi  private  [he  should  more  probably  have 
said  quasi  public]  corporations  as  Hallam  says  early  modern 
civilization  did  on  municipal  corporations.  *  *  The  difliculty 
arises  probably  from  applying  old  names  to  new  things ;  ap- 
plying the  ancient  definition  of  present  corporations  to  cor- 
porations ot  a  character  unknown  when  the  definition  ar  ose 
corporations  of  such  great  and  various  public  relation  and 
public  significance ;  a  definition  which,  as  applied  to  them 
is  wearing  out,  so  that  courts  are  beginning  to  call  them 
quasi  private  corporations  and  quasi  public  corporations,  as  in 
truth  thev  are." 
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'  The  remarks  since  made,  from  time  to  time  on  this  de 
on  by  the  court  which  made  and  has  hitherto  sustained  it 

perhaps  the  severest  commentary  upon  it,  in  the  broac 
se  in  which  it  is  applied.  It  deprives  the  States  of  a  large 
[isureof  their  sovereign  prerogative,  and  establishes  greai 
porations  as  independent  powers  within  the  States,  a  son 
mpcria  in  ifupeno,  baffling  State  order,  State  economy,  Stiitc 
icy.  Well  might  a  distinguished  judge  of  the  same  grea 
irt,  when  the  extent  of  the  evil  was  becoming  apparent 
't  back,  shocked  at  the  claims  of  corporate  immunity  fron 
'  and  cry  out : 

' '  No  State  it  is  declared  shall  pass  a  law  impairing  the  ob 
ition  of  contracts ;  yet  with  this  concession  constantly 
Ided,  it  cannot  be  disputed  that  in  every  political  sover 
n  community  there  inheres  necessarily  the  right  and  dutj 
j^uarding  its  own  existence,  and  of  protecting  and  promoting 

interest  and  welfare  of  the  community  at  large.  This 
rerand  this  duty  are  to  be  exerted  not  only  in  the  highesi 
5  of  sovereignty  and  in  the  eternal  relations  of  govern 
tit ;  they  reach  and  comprehend  likewise  the  interior  politv 
[  relations  of  life  which  should  be  regulated  with  reference 
he  advantage  of  the  whole  society.'     And  he  adds  speak 

of  the  right  of  eminent  domain  :  '  It  would  imply  an  in 
[lible  fatuity  in  the  States  to  ascribe  to  them  theintentior 
-elinguish  the  power  of  self-government  and  self-preser 
ion,'  West  Rinr  Bridge  Company  v.  Dix^  6  How.  507. 
'  It  was  lately  said  by  the  same  court,  speaking  of  this  in- 
iction  and  application  of  this  constitutional  prohibition  : 
departure  from  it  now  would  involve  damage  to  society 
t  cannot  be  foreseen ;  would  shock  the  sense  of  justice  o: 

country,  unhinge  its  business  interests,  and  weaken  if  nol 
troy,  that  respect  which  has  always  been  felt  for  the  judi 

department  of  the  government.'  Binghamton  Bridge ^  3 
lUace  51.  Perhaps  so;  there  is  alwaj's  inconvenience  and 
letimes  danger  in  abandoning  old  rules  of  judicial  dc- 
ons.  But  there  is  danger  in  adhering  to  this  rule.  And 
?  not  always  the  better  part  of  wisdom  to  bear  the  ills  wc 
e,  than  to  fly  to  others  we  know  not  of.  And  it  must  be 
ceded  that  the  language  of  the  court,  just  quoted  sounds 
ler  like  an   apology  than  justification." 
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Be  all  this  as  it  may,  the  rule  in  Dartmouth  College  v.  IVoot/- 
?f«n/staiul8an(i  wcraust  yield  to  it  while  it  does  stand.  Nei- 
tlier  this  nor  any  State  court  can  disregard  or  evade  it,  while 
the  court  which  established  it  may  see  fit  to  adhere  to  it. 
And  the  rule  that  corporate  charters  are  contracts,  has  been 
expressly  applied  by  that  court  to  railroad  charters.  WU- 
mingt07i  Railroad  v.  Reid^  13  Wallace  264;  Humphrey  v. 
Peifues,  16  Wallace  244.^' 

I  have  quoted  thus  largely  from  the  opinion  of  the  learned 
Chief  Justice  because  of  the  conservative  character  of  the 
views  of  the  court.  While  finding  great  fault  with  the  prin- 
ciples laid  down  in  Dartmouth  College  v.  Woodward^  it  admits 
that  the  rule  laid  down  in  it  still  stands  in  1874,  and  that  it 
ought  not  to  be  disregarded  or  evaded  by  the  State  courts, 
till  it  was  modified  or  abolished  by  the  Supreme  Court  of  the 
United  States,  by  whom  it  was  established.  But  it  predicts 
that  the  time  had  nearly  arrived,  when  this  must  be  done. 
This  prediction  was  fulfilled  within  about  two  years  there- 
after in  the  celebrated  Granger  cases.  More  extreme  views 
in  opposition  to  the  rule  laid  down  in  Darfvwuth  College  v. 
IfoofAr-arrf  have  been  expressed.  See  Dchoit  v.  The  Ohio  Life 
Insurance  and  TruM  Company^  1  Ohio  State  Reports  563 ;  8 
American  Law  Review,  January,  1874,  p.  189,  and  Shirley  on 
the  Dartmouth  College  causes ;  and  The  Bank  of  Toledo  v. 
The  City  of  Toledo  and  John  R.  Bond,  1  Ohio  State  Reports 
622,  in  which  the  rule  laid  down  in  Dartmouth  College  v. 
Woodward  is  directly  overruled,  and  the  following  proposi- 
tions are  decided  to  be  law  : 

"The  charter  of  a  private  corporation  is  in  form  and  in  its 
inherent  terms  and  nature  a  law,  and  does  not  possess  the 
essential  elements  of  a  contract,  to-w4t :  Two  competent  con- 
tracting parties,  a  proper  subject-matter,  a  legal  considera- 
tion, and  a  mutuality  of  obligation ;  and,  therefore,  does 
not  come  within  the  purview  and  true  intent  of  the  clause  of 
the  Constitution  of  the  United  States,  which  prohibits  a  State 
from  passing  any  law  impairing  the  obligation  of  a  contract. 
The  doctrine,  that  the  charter  of  a  private  corporation  is  in 
and  of  itself  a  contract  between  the  State  and  the  corpora- 
tion or  corporators,  which  has  taken  its  origin  from  and  is 
founded  upon  the  decision  of  the  Supreme  Court  of  the  Uni- 


Digitized  by 


Google 


358  Railroad  Co.  r.  Transp't'n  Co.         [Sup.  Ct. 

ted  States  in  the  case  of  the  Dartmouth  College  v.  Woodward^ 
4  Wheaton  518,  does  not  appear  in  the  report  ol  that  case  to 
have  had  the  sanction  of  a  raajority  of  the  court ;  Chief  Jus- 
tice Marshall  who  delivered  the  opinion  of  the  court  placing 
the  decision  upon  the  ground,  not  that  the  charter  granted 
by  the  crown  of  England  (which  by  its  own  inherent  terms, 
was  undeniably  subject  to  legislative  control),  was  in  and  ot 
itself  a  contract;  but  that  *  the  circiinistanccs  of  the  case'  dis- 
closed the  existence  of  a  contract  for  the  creation  of  a  trust, 
and  that  the  investment  of  private  property,  consistinjr  of 
money  and  lands,  for  the  purposes  of  education  under  the 
authority  ot  the  charter^  the  terms  and  obligations  ot  which 
contract  were  interferred  with  and  impaired  by  the  State  law, 
which  was  declared  unconstitutional.  The  legislative  power 
includes  as  well  the  power  to  amend  and  repeal  existing  laws 
as  the  power  to  enact  laws.  And  the  legislature  is  incompe- 
tent to  make  any  contract  or  arrangement  whereby  the  legis- 
lative power  can  be,  to  any  extent,  surrendered  or  abridged." 

Until  a  comparatively  recentperiod  corporations  aggregate 
were  divided  by  text-writers  as  well  as  by  judges  into  but 
two  classes,  private  corporations  created  for  private  purposes 
as  distinguished  from  govermental  purposes  and  public  cor- 
porations created  for  public  purposes  exclusively.  This 
division  really  included  almost  all  corporations,  which  had 
any  actual  existence  until  a  comparatively  recent  period. 
Sixty  yeare  ago  there  were  actually  in  existence  scarcely  any 
of  the  corporations,  which  I  have  called  quasi  public  corpora- 
tions ;  and  therefore  it  is  not  strange,  that  text-writers  and 
judges  spoke  of  corporations  being  divided  into  but  two  classes 
private  and  public  corporations. 

This  was  the  state  of  things,  when  in  1819  the  Supreme 
Court  of  the  United  States  decided  the  case  of  Dartmouth 
College  v.  Woodward^  in  which,  as  it  is  generally  understood, 
it  was  decided  or  at  least  held  by  the  court,  that  the  legisla- 
ture of  a  State  can  not  impair  or  essentially  alter  the  charter 
of  a  private  corporation  without  the  consent  of  the  corpora- 
tors, as  it  was  to  be  regarded  as  in  the  nature  of  a  contract. 
There  were  then  no  railroad  companies  in  existence.  After 
they  had  first  come  into  existence,  some  ten  years  after  this 
decision,  the  courts  as  well    as  text-writers  took  for  granted, 
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that  railroad  companies  were  private  corporations.  They 
were  clearly  not  public  corporations  within  the  definition, 
which  had  been  given  of  public  corporations,  and  as  all  cor- 
porations, which  were  not  public,  had  always  been  classed  as 
private  corporations,  the  courts  and  text-writers  naturally 
regarded  railroad  companies  as  private  corporations  and  took 
it  for  granted,  that  like  other  private  corporations  their  char- 
ters could  not  be  impaired  in  any  respect  or  essentially 
altered  without  the  consent  of  the  corporators.  In  most 
cases  this  was  taken  for  granted  without  any  argument  or 
consideration  whatever;  but  in  other  cases  this  was  held 
after  more  or  less  consideration.  The  cases  are  numerous, 
in  which  this  has  been  taken  for  granted  or  held.  See 
Donnaber  v.  State  of  Mississippi^  8  Smead  &  M.  649-661 ; 
Trustees  of  the  Presbyterian  Society  of  Waterloo  v.  Avbum 
and  Rochester  BaUroad;  Dartmouth  CoUege  v.  Wood- 
ward, 1  N.  H.  111-116;  Eustise  v.  Parker,  1  N.  H.  273; 
Dearbome  v.  Boston  C.  and  Montreal  Railway  Co.,  4  Poster 
(24  N.  H.)  179-180;  Ohio  ^c.  Railroad  Co.  v.  Ridge,  5 
Blachf.  78;  Bonaparte  v.  Camden  and  Amboy  Railway,  1 
Baldwin  C*  C.  205-222;  Rendle  v.  Delaware  and  Raritan 
Canal  Co,,  1  Wallace  Jr.  375;  R.  and  G.  Railway  v.  Davis,  2 
Dev.  &  Batt.  (Law  R.)  451 ;  Thrope  v.  R.  B.  ^  R,  27  Vt. 
140;  Sweatt  v.  Boston  H.  and  E.  Railway  Co.,  3  Cliftord  339; 
Boston  and  Lowell  Railway  Co.  v.  Salem  Railway  Co.,  2  Gray 
1 ;  Philadelphia,  Wilmington  and  Baltimore  Railroad  Co.  v. 
Boxoers,  4  Houston  (Del.)  506. 

In  very  few  cases  has  the  question  before  the  court  been, 
whether  the  legislature  could  reduce  the  maximum  charges, 
which  a  railroad  company  could  make  as  fixed  by  its  charter. 
This  has  been  an  inference  rather  drawn  from  the  fact,  that 
railroad  companies  were  regarded  as  private  corporations, 
whose  charters  it  had  been  held  were  contracts.  But  the 
railroads  i!i  this  country  have  increased  in  number  and  im- 
portance so  enormously  in  the  last  twenty  years,  that  they 
now  possess  a  vast  capital  and  have  engrossed  almost  the 
entire  trafic  and  travel  of  the  country.  Their  power  and 
functions  have  thus  come  in  daily  contact  with  the  material 
interests  ol  almost  every  citizen  of  this  great  country.  These 
things  have  recently  attracted  the  attention  of  the  courts  and 
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have  dernonHtratcd  to  many  of  them  the  importance  nay 
ahnost  absolute  iieceHsity  of  railroad  comi»anie8  being  sub- 
jected to  a  wise  and  just  supervision  and  control  by  the  leg- 
islature, especially  with  reference  to  their  (charges  for  the 
transportation  of  passsengers  and  freight  Thus  the  courts 
have  been  forced  to  consider,  whether  there  was  not  a  fatal 
defect  in  the  law,  if  it  was  true,  as  had  been  generally  taken 
for  granted,  that  there  was  no  difference,  so  far  as  the  control 
of  them  by  the  legislature  was  concerned,  between  a  railroad 
company  and  the  most  insignificant  private  corporation ; 
whether  it  could  be  true,  that  the  charter  of  a  railroad  coni- 
jmny  and  the  charter  of  a  private  company  incorporated  to 
manufacture  combs  were  both  to  be  regarded  as  purely 
l)rivate  corporations,  and  that  the  legislature  had  no  more 
right  to  regulate  the  charges  made  by  a  railroad  company 
than  they  had  to  fix  the  charges  made  by  such  a  manufactur- 
ing company  for  its  combs.  They  called  to  mind  the  fact, 
tliat  common  carriers  never  did  hav(»  a  right  to  charge  what 
they  pleased  for  the  tran8[)i)rtation  of  i)assengers  and  freight, 
but  that  they  were  in  tliis  respect  always  subject  to  the  con- 
trol of  the  courts  or  of  the  legislature,  wliile  the  manu- 
facturer of  combs  by  the  common  law  always  had  a  right  to 
charge  what  he  pleased  for  his  combs. 

Some  of  the  courts  as  far  back  as  1853  assailed  the  rule, 
which  had  been  deduced  from  the  ctuse  of  Dartmouth  College 
v.  Woodvard^  that  the  charter  of  a  private  corporation  was  a 
contract,  and  nothing  in  it  could  be  materially  altered  by  any 
act  of  the  legislature  without  the  consent  of  the  corporators. 
(Bffvk  of  Toledo  v.  The  07/;  of  Toledo  and  J,  R,  Bond,  1  Ohio 
622.)  Others  not  disj>uting  this  rule  cjuestioned,  whether 
railroad  companies  should  be  regarded  as  private  corpor- 
ations, and  ought  not  rather  to  be  regarded  as  public  corpor- 
ations though  not  coming  within  the  old  definition  of  public 
corporations,  or  if  not  so  regarded  whether  they  ought  not 
to  be  regarded  as  fptasi  public  corporations,  whose  charters 
were  not  to  be  regarded  as  contracts  beyond  the  control  of 
the  legislature,  they  not  being  purely  private  corporations; 
and  whether  the  rule  to  be  fairly  deduced  from  the  case  of 
Dartmouth  College  v.  Woodward,  4  Wheat.  518,  was  not  con- 
fined to  strictly  private  corporations,  as  was  Dartmouth  Col- 


Digitized  by 


Google 


Dec,  1884.J    Railroad  ('o.  /•.  Tkansp't'n  Co.  361 

lege.  But  the  difterence  between  a  railroac]  charter  and  the 
charter  of  a  manufacturing  company  was  undefined  and 
vague,  as  may  be  seen  from  the  quotations  made  from  the 
opinion  of  the  court  in  Attorvei/  General  v.  Railroad  Orrn- 
pams,  35  Wis.  563. 

This  was  the  condition  ol  matters,  when  the  Granger  cases 
were  decided  in  1876  by  the  Supreme  Court  of  the  United 
States.  The  court  in  these  cases  did  not  settle  all  these  con- 
troversies and  disputes.  It  did  not  decide,  that  the  charters 
ot  strictly  private  corporations  were  not  to  be  regarded  as 
contracts  beyond  the  control  of  the  legislature,  or  that  they 
were.  Nor  did  it  even  decide,  that  the  charters  of  railroad 
companies  and  other  (/nasi  public  corporations  could  in  no 
respect  be  regarded  as  contracts  beyond  the  control  of  the 
legislature.  But,  as  we  have  said,  they  did  decide,  that  rail- 
road companies  and  all  other<y?^.5/public  corporations  despite 
any  provisions  in  their  charters  could  have  their  charges  for 
the  use  by  the  public  of  their  property,  as  the  charges  of 
railroad  companies  for  the  transportation  of  passengers  and 
freight,  changed  and  controlled  by  future  legislative  acts. 
As  I  understand  these  decisions,  while  they  do  not  accurately 
define  the  extent  of  the  control  of  the  legislature  over  the 
charters  ot  railroad  companies  and  qua.^  public  corporations, 
yet  they  <lo  in  effect  decide,  that  the  legislature  may  control 
in  all  respects  .such  qwisi  public  cor|)orations  to  the  full  ex- 
tent, to  which  the  legislature  could  control  a  private  [person 
engaged  in  the  same  kind  of  business.  This  principle,  when 
applied  to  railroad  companies,  would  give  to  the  legislature 
despite  any  provisions  or  stipulations  in  the  charters  of  such 
companies  the  right  not  only  to  control  their  charges  but  also 
to  control  them  to  the  full  extent,  that  the  corporation  could 
control  the  business  of  a  private  person  as  a  common  carrier. 
In  diese  cases  Chief  Justice  Waite  in  94  U.  S.  161,  uses  this 
language : 

"The  Burlington  and  Missouri  Railroad  Compan}'  was  or- 
ganized under  the  general  corj)oration  laws  of  Iowa,  with 
power  to  contract  with  reference  to  its  business,  the  same  as 
private  individuals,  and  to  establish  by-laws  and  make  all 
rules  and  regulations  deemed  expedient  in  relation  to  its  al- 
faii-s,  but  being  subject  nevertheless  at  all  times  to  such  rules 
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and  regulations  as  the  general  Assembly  of  Iowa  might  from 
time  to  time  enact  and  provide.  This  is  the  substance  of  iti 
charter  and  to  that  extent  it  is  protected  as  by  a  contract 
Whatever  is  granted  is  secured  subject  to  the  limitations  and 
resei'vations  in  the  charter  or  in  tlie  laws  or  constitution* 
which  govern  it.  The  company  in  the  transaction  of  itj 
business  has  the  same  rights  and  is  subject  to  the  same  con 
trol,  as  private  individuals  under  the  same  circumstances.  Ii 
must  carry  wlien  called  upon  to  do  so  and  can  charge  only  t 
reasonable  sum  for  the  carriage.  In  the  absence  of  an^^  leg 
islative  regulations  upon  the  subject,  the  courts  must  decide 
for  it,  as  they  do  for  private  persons  when  controversies  arise 
what  is  reasonable.  But  when  the  legislature  8tei)8  in  anc 
makes  a  maximum  of  charges,  it  operates  upon  the  corpor 
ation  the  same  as  it  does  upon  individuals  engaged  in  a  simi 
lar  business.  It  is  within  the  power  of  the  company  to  cal 
upon  the  legislature  to  fix  permanently  this  limit  and  niak( 
it  a  part  of  the  charter,  and  if  it  was  refused,  to  abstain  fron 
building  the  road  and  establishing  the  contemplated  business 
If  that  had  been  done  the  charter  might  have  presented  i 
contract  against  future  legislative  interference.  But  it  was 
not;  and  the  company  invested  its  capital,  relying  upon  th< 
good  faith  of  the  people  and  the  wisdom  and  impartiality  o: 
the  legislature  for  protection  against  wrong  under  the  form  o 
legislative  regulation." 

There  is  in  this  quotation  one  obiter  diclmn^  which  is  no 
only  inconsistent  with  the  other  Granger  cases  but  act 
ually  inconsistent  with  the  decision  rendered  by  the  cour 
in  this  case,  and  in  which  the  Chief  Justice  concurred.  ] 
refer  to  these  words :  "  It  was  within  the  power  of  the  com 
pany  tocall  upon  the  legislature  to  fix  permanently  tlie  limi 
and  make  it  a  part  of  the  charter.  If  that  had  been  done,  X\\\ 
charter  might  have  presented  a  contract  against  future  legisla 
five  interference."  If  the  provisions  in  the  charter  giving  tlii 
company  power  *'  to  contract  with  reference  to  its  business  th< 
same  as  private  individuals  "  did  not  constitute  the  charter  s 
contract  against  future  legislative  interference  in  fixing  th< 
rates  of  charges,  to  which  the  company  nmst  conform,  I  can  no 
see  how  it  is  possible,  that  the  fixing  of  the  rate  of  charges  ir 
the  charter  would  constitute  the  charter  a  contract  against  fu 
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ture  legislative  interference  as  to  the  rates  of  charges.  The  con- 
ferring of  the  right  to  make  contracts  the  same  as  natural 
persons  was  certainly  a  contract  by  the  legislature,  just  as 
much  as  it  would  be  a  contract,  had  the  charter  said  the 
company  might  charge  a  certain  named  rate.  In  neither 
case  would  the  railroad  charter  be  a  contract  in  this  respect, 
because  engaging  in  a  business,  whereby  they  agreed  to  devote 
their  property  to  a  use,  in  which  the  public  had  an  interest, 
as  decided  in  Munn  v.  Illinois,  94  U.  S.  page  113,  sec.  4 :  *'they 
in  effect  gave  to  the  publican  interest  in  such  use  and  must  to 
the  extent  of  that  interest  submit  to  be  controlled  by  the 
public  for  the  common  good."  In  other  words  they  agreed, 
that  the  public  by  the  legislature  might  fix  the  price  from 
time  to  time  to  be  paid  for  the  use  of  their  property.  If  the 
price  was  fixed  in  the  charter  for  such  use,  it  could  be  after- 
wards changed  by  the  legislature  at  its  pleasure,  just  as  the 
legislature,  though  no  price  was  fixed  in  the  charter,  and  the 
company  by  it  was  entirely  unrestricted  as  to  the  price  it 
might  charge  for  the  use  of  its  property,  could  as  decided  by 
these  Granger  cases  subsequently  fix  the  price  to  be  charged, 
and  change  it  from  time  to  time  as  might  seem  by  it  to  be 
required  by  the  public  good. 

This  necessarily  results,  because  it  is  always  agreed  tacitly 
by  every  comiAon  carrier  whether  a  private  person  or  a  rail- 
road company,  when  he  engages  in  that  business,  that  the 
legislature  may  from  time  to  time,  as  it  pleases,  fix  the 
charges  for  the  transportation  of  passengers  or  freight.  If  a 
price,  which  may  be  charged  for  such  service,  is  named  in  the 
charter,  it  is  but  a  legislative  fixing  of  the  charge  for  the  time 
being,  and  it  may  be  changed  from  time  to  time ;  and  even 
if  there  was  inserted  in  the  charter  a  provision,  that  the  price 
fixed  in  the  charter  should  never  be  altered  by  the  legislature, 
that  would  not  alter  the  case,  for  by  the  decisions  of  the 
court  in  the  Granger  cases  the  common  carrier,  as  soon  as  he 
engages  in  this  business,  whether  he  be  a  private  person  or  a 
railroad  company,  agrees  that  his  charges  for  the  use  of  his 
property  may  be  controlled  by  the  public  through  the  legis- 
lature at  its  pleasure ;  and  this  agreement  or  understanding 
TiiuBt  necessarily  make  any  stipulation  in  the  charter,  that  the 
charges  of  the  company  shall  never  be  changed,  a  mere  nullity. 
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I  conclude  therefore  that  tliis  doctrine  of  Chief  Justi 
Waite  is  necessarily  inconsistent  with  the  decision  ot  the  coi 
in  the  Granger  cases.  But  upon  whatever  ground  it 
based,  these  Granger  cases  do  decide,  that  the  legislatu 
may  at  ite  pleasure  control  the  charges  of  railroad  coinpani 
for  the  transportation  of  passengers  and  freight  despite  ai 
provisions,  which  may  be  in  the  charter  of  the  companies  < 
the  subject,  such  provisions  not  being  in  the  nature  of  a  ec 
tract,  the  impairing  of  the  obligations  of  which  is  forbidd 
to  any  State  by  the  Constitution  of  the  United  States.  IN 
haps  the  true  ground,  upon  whicli  tlie  conclusions  reached 
the  Granger  cases  may  be  and  perhaps  will  be  ultiraatt 
based,  is  the  principle  of  law  stated  by  Judge  Cooley  in  1 
work  on  Constitutional  Limitations,  p.  283  : 

"  It  would  seem  to  be  the  i)revailing  opinion,  and  one  baa 
upon  sound  reason,  that  the  State  could  not  barter  away, 
in  any  manner  abridge  or  weaken,  any  of  the  essential  j)0w< 
which  are  inherent  in  all  governments,  and  the  existence 
which  in  full  vigor  is  important  to  the  well  being  of  organiz 
society ;  and  that  any  contracts  to  that  end  being  witht 
authority  cannot  be  enforced  under  the  provisions  of  tlie  i 
tional  constitution  forbidding  the  States  to  pass  laws  impa 
ing  the  obligation  of  contracts.'* 

The  Supreme  Court  of  the  United  States  has  since  th< 
in  1879,  upon  this  express  ground  held,  that  by  an  aniei 
ment  of  the  constitution  of  a  State  a  charter  strictly  privj 
in  its  character  may  be  entirely  modified  and  destroy( 
tliougli  the  company,  when  it  obtained  its  charter  granti 
it  the  right  to  carry  on  its  business  for  twenty  years,  paid 
the  State  a  monied  consideration  for  this  privilege.  Thecj 
to  which  I  refer  is  Stone  v,  Mississippi^  101  U.  S.  814.  T 
facts  were  as  follows :  "  The  legislature  of  Mississippi  on  F< 
ruary  16,  1867,  passed  an  act  incorporating  the  Mississii 
Agricultural  and  Manufacturing  Aid  Society,  giving  to  tl 
company  a  right  to  draw  a  lottery  from  time  to  time  for  a  {)eri 
twenty-five  years;  and  for  these  privileges  the  company  v 
to  pay  to  the  State  $5,000.00  in  cash  and  $1,000.00  per  \i 
for  twenty-five  years,  and  one-half  per  cent,  on  all  thelott< 
tickets  it  sold,  which  consideration  was  accordingly  pa 
In   less   than  two  yoars  thereafter  a  new  constitution  v 
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adopted  by  MissiBsippi,  whicli  provided  that  no  lottery  there- 
tofore authorized  should  be  permitted  to  be  drawn;  and 
the  legislature  carrying  out  this  provision  of  the  constitu- 
tion on  June  10,  1870,  passed  an  act  forbidding  the  draw- 
ing of  any  lottery  in  that  State.  The  Supreme  Court  held 
that  this  constitutional  provision  and  act  did  not  violate  the 
provision  in  the  Constitution  of  the  United  States  prohibit- 
ing a  State  from  "  passing  laws  impairing  the  obligation  of 
contracts."     The  court  says  : 

"  It  is  now  too  late  to  contend,  that  any  contract,  which  a 
State  actually  enters  into  when  granting  a  charter  to  a  pri- 
vate corporation,  is  not  within  the  protection  of  the  clause  in 
the  Constitution  of  the  United  States  that  prohibits  States 
from  passing  laws  impairing  the  obligation  of  contracts.  Art. 
I,  sec.  10.  The  doctrines  of  trustees  of  Dartmouth  College 
V.  Woodward^  4  Wheat.  518,  announced  by  this  'court  more 
than  sixty  years  ago  have  been  so  imbeded  in  the  jurispru- 
dence of  the  United  States  m  to  make  them  to  all  intents  and 
purposes  a  part  of  the  Constitution  itself."  The  court  after 
stating  that  there  was  no  doubt  that  the  legislature  intended 
to  make  a  contract  by  these  provisions  of  the  charter  of  this 
company,  then  proceeds  thus :  "  Whether  the  alleged  con- 
tract exists,  therefore,  depends  on  the  authority  of  the  legis- 
lature to  bind  the  State  and  the  people  of  the  State  in  that 
way. '  All  agree  that  the  legislature  can  not  bargain  away  the 
police-power  of  the  State.  *  Irrevocable  grants  of  property 
and  franchises  may  be  made  if  they  do  not  impair  the  su- 
preme authority  to  make  laws  for  the  right  government  of 
the  State;  but  no  legislature  can  curtail  the  power  of  its  suc- 
cessor to  make  such  laws,  as  they  may  deem  proper  in  matters 
of  police.'  Metropolitan  Board  of  Excise  v.  Ba/rne^  34  N.  Y. 
657 ;  Boyd  v.  Alabama,  94  U.  S.  645.  *  *  *  *  But 
the  power  of  governing  is  a  trust  committed  by  the  people 
to  the  government,  no  part  of  which  can  be  granted  away. 
The  people  in  their  sovereign  capacity  have  established  their 
agencies  for  the  preservation  of  the  public  health  and  public 
morals  and  the  protection  of  public  and  private  rights.  These 
several  agencies  can  govern  according  to  their  discretion,  if 
within  the  scope  of  their  general  authority,  while  in  power  ; 
but  they  can  not  give  away  or  sell  the  discretion  of  those  who 
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re  to  come  after  them,  in  respect  to  matters,  the  governmer 
f  which  from  the  very  nature  of  things  must '  vary  with  th 
ircumstances.' ". 

The  rest  of  the  opinion  is  devoted  to  showing  that  th 
Mowing  or  prohibiting  lotteries  is  a  matter  of  police  an 
lercfore  must  alwaj^s  be  under  the  control  of  the  Icgislatun 
'ho  opinion  concludes :  "Certainly  the  right  to  supi)ress  lo 
iries  is  governmental,  to  be  exercised  at  all  times  by  thos 
1  power  at  their  discretion.  Any  one  therefore  who  a< 
opts  a  lottery-charter,  docs  so  with  the  implied  understand 
ig  that  the  people  in  their  sovereign  capacity,  an 
irough  their  proper  constituted  agencies,  may  resume  it  i 
ny  time  when  the  public  good  shall  require  whether  it  1 
aid  for  or  not.  All  that  0!ie  can  get  by  such  a  charter  is 
ispension  of  certain  governmental  rights  in  his  favor,  sul 
?ct  to  withdrawal  at  will.  He  has  in  legal  effect  nothiii 
lore  than  a  license  to  enjoy  the  privilege  on  the  terms  nan 
[1  for  the  specified  time,  unless  it  be  sooner  abrogated  by  tf 
^vereign  power  of  the  State.  It  is  a  permit  good  as  again 
xisting  laws  but  subject  to  future  legislation  and  constiti 
onal  control  or  withdrawal." 

Now  it  does  seem  to  me,  that  the  right  to  fix  and  regi 
ite  the  charges  of  all  common  carriers  including  of  coun 
lilroad  companies  is  clearly  a  governmental  power,  amatt( 
f  internal  police.  It  has  always  been  so  considered,  an 
here  not  exercised  by  the  legislature  has  been  left  1 
le  courts,  and  never  was  left  to  the  common  carriers.  It 
bvious,  that  the  charge  lor  the  transportation  of  passengci 
r  of  freights,  to  use  the  language  of  the  Supreme  Court,  " 
matter,  the  government  of  which  from  the  very  nature  < 
lings  must  vary  with  varying  circumstances;"  and  the  re; 
lations  of  such  charges  from  time  to  time  is,  to  use  agai 
10  language  of  the  Supreme  Court,  "for  the  protection  < 
iiblic  and  private  rights;"  and  therefore,  to  use  the  langua^ 
[  the  supreme  coui't  agaiii,  "the  legislature  cannot  giv 
►vay  or  sell  the  discretion  of  their  successors  in  respect  t 
latter,  the  government  of  which  from  the  very  !iature  ( 
iings  must  vary  with  varying  circumstances."  It  woul 
som  therefore  to  follow,  that  a  provision  in  a  railroad-chartc 
dng  a  maximum  charge  for  the   transportation   of  passei 
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gers  or  freight  is  in  legal  eiteet  nothing  more  than  a  license, 
which  may  at  any  time  be  changed  by  the  sovereign  power 
oi  the  State,  that  is,  by  legislative  enactment. 

The  framers  of  the  constitution  of  our  State  evidently  re- 
garded this  fixing  of  maximum  rates  for  charges  for  the  trans- 
portation of  passengers  and  freights  by  railroad  companies  as 
governmental  in  its  character  and  therefore  under  this  decis- 
ion of  the  Supreme  Court  of  the  United  States  incapable  of 
being  surrendered  to  any  corporation  cither  by  gift  or  sale. 
Our  Constitution  of  1872,  Article  XI  Section  9,  provides : 
"  The  legislature  shall  from  time  to  time  pass  laws  applicable 
to  all  railroad  corporations  in  the  State  establishing  reason- 
able maximum  rates  of  charges  for  the  transportation  of  pas- 
sengers and  freights,  and  providing  for  the  correction  of 
abuses,  the  prevention  of  unjust  discriminations  between 
through  and  local  or  way  freight  and  passenger  tariffs  and 
the  protection  of  the  just  rights  ot  the  public,  and  shall  en- 
force such  laws  by  adequate  penalties."  The  right  of  our 
constitutional  convention  to  insert  this  clause  in  our  Consti- 
tution, and  the  right  and  duty  of  the  legislature  to  carry  out 
this  provision  of  the  constitution  is  for  the  reasons,  which 
have  been  stated,  clear  to  ray  mind,  though  the  legislature 
should  in  so  doing  violate,  set  aside  and  disregard  provisions 
in  the  charters  of  railroad  companies,  which  were  in  exist- 
ence, when  this  constitution  was  adopted ;  for  all  such  provis- 
ions in  the  charters  of  these  existing  railroad  companies  must 
be  regarded  as  mere  licenses  liable  to  be  revoked  at  the 
pleasure  of  the  legislature,  and  not  as  contracts  protected  by 
the  clause  of  the  Constitution  of  the  United  States,  that  pro- 
hibits States  from  passing  laws  impairing  the  obligations  of 
contracts. 

Pursuant  to  this  provision  of  our  comstitution  the  legisla- 
ture on  December  27,  1873,  passed  ''An  act  to  establish  a 
Teasatmblc  maximum  rate  of  charges  for  the  transportation 
of  passengers  aiid  freight  and  to  prevent  unjust  discriminations 
a)vd  extortions  in  the  rate^  to  he  charged  by  different  raHroad.s 
in  this  State  for  the  transportation  of  passengers  a)id  freight 
on  said  roads,''  This  act  took  eftect  April  1,  1874,  and  is  in 
my  judgment  binding  on  all  the  railroads  in  the  State, 
whether  they  obtained   their   charters  before  or  since  the 
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passage  of  thifl  act,  and  without  regard  to  the  tact,  that  some 
railroad  companies,  chartered  betore  this  act  was  passed,  were 
allowed  by  their  charters  to  charge  higher  rates  than  are 
prescribed  by  this  act. 

The  question  we  have  discussed  is  of  the  greatest  import- 
ance to  the  people  of  this  State  and  indeed  to  the  people  of 
the  whole  country.  This  is  shown  by  the  great  considera- 
tion, which  has  been  given  to  it,  whenever  it  has  been  fully  and 
fairly  presented  to  the  courts  for  their  determination.  This 
is  evinced  by  the  great  space,  which  the  reports  show,  that 
such  cases  have  occupied  in  our  books  of  reported  decisions 
The  case  of  Toledo  Bank  v.  Bond,  1  Ohio  St.  622,  occupies  81 
pages;  Attorney  General  v.  Railroad  Companies^  35  Wis. 425, no 
less  than  183  pages ;  and  the  Granger  cases  including  Minin 
V.  Illinois,  on  which  they  were  based  in  all  94  pages.  The 
great  importance  ot  the  question,  which  we  have  discussed, 
would  have  induced  us  to  omit  its  discussion  in  this  case, 
could  we  have  decided  tliis  case  without  the  discusion  and 
decision  of  this  important  question  ;  but,  as  will  hereatter 
appear,  this  could  not  be  done,  the  decision  ot  this  point 
being  necessary  to  the  decision  of  this  case. 

In  this  case  it  appears  from  the  facts  agreed,  that  the  Laurel 
Fork  and  Sand  Hill  Railroad  Company  was  chartered  by  the 
act  ot  February  28, 1866.  (Acts  of  1866,  p.  112.)  The  follow- 
ing provisions  are  found  in  this  charter : 

'*8.  The  said  company  shall  have  tull  power  to  regulate 
their  charges  for  the  transportation  of  persons  and  produce  or 
other  articles,  provided  their  charges  for  transporting  oil  shall 
in  no  case  exceed  the  sum  of  seventy-five  cents  per  barrel  and  ot 
persons  and  of  merchandise  other  than  oil,  not  more  than 
three  times  as  much  as  allowed  in  the  Code  of  Virginia 
chapter  61  section  19. 

"9.  The  company  shall  be  subject  to  the  provisions  and 
liabilities  and  entitled  to  the  benefits  of  tlie  Code  of 
Virginia  second  edition  prescribing  general  regulations  for 
the  incorporation  of  railroad  companies  especially  such  as 
are  specified  in  chapter  56,  57  and  61  thereof,  and  of  all  other 
general  laws  now  in  force  relating  to  railroad  companies, 
except  so  far  as  the  provisions  of  this  act  are  or  may  be  in- 
consistent therewith. 
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"10.  So  much  and  such  parts  of  the  Code  of  Virginia,  herein- 
before recited,  or  any  act  or  acts  which  may  be  inconsistent 
with  any  of  the  provisions  of  this  act,  shall  be  held  not  to  apply 
to  the  company  hereby  incorporated  as  far  as  the  same  may 
effect  the  charter  granted  by  this  act. 

"11.  The  lagislature  reserves  the  right  to  alter,  amend  or 
repeal  this  act." 

In  pursuance  of  this  reserved  right  the  legislature  on  Feb- 
ruary 21,  1868,  amended  this  act  granting  to  this  company  a 
right  to  extend  its  road,  increasing  its  capital  stock,  provid- 
ing how  the  company  should  be  governed  in  making  sidings 
and  extensions ;  and  the  last  clause  in  this  amended  act  was  as 
follows : 

"4.  The  legislature  reserves  the  right  to  add,  to  alter  or 
repeal  the  powers  and  priviledges  herein  granted ;  but  such 
additional  alteration  or  repeal  shall  not  effect  or  impair  the 
right  of  creditors  of  the  corporation  to  have  the  property  and 
assets  thereof  applied  in  discharge  of  their  respective  claims, 
or  the  stockholders  to  have  the  surplus  which  may  remain 
after  having  provided  for  the  debts  and  liabilities  of  the  cor- 
poration distributed  among  themselves  according  to  their 
respective  interests." 

The  legislature  never  exercised  the  reserved  right  to  add 
to,  alter  or  repeal  the  powers  and  privileges  granted  by  this 
last  act. 

The  following  are  provisions  found  in  the  Code  of  Virginia, 
second  edition,  referred  to  in  section  9  of  the  original  char- 
ter above  copied,  which  declared,  that  "  the  said  company 
should  be  subject  to  all  the  provisions  and  liabilities  and  en- 
titled to  all  the  benefits  of  this  Code."  They  are  found 
in  chapter  61,  page  863  of  the  Code  of  Virginia 
of  1860 : 

"  42.  The  charter  of  every  company  which  is  governed  by 
the  act  passed  on  March  11,  1837,  prescribing  certain  general 
regulations  for  the  incorporation  of  railroad  companies,  and 
of  every  company  hereafter  incorporated,  which  shall  be  gov- 
erned by  this  chapter,,  may  be  altered  or  modified  by  any 
future  legislature,  as  may  seem  to  it  proper,  except  that  no 
law  shall  be  passed  for  taking  from  a  company  its  works  or 
property  without  making  to  it  just  compensation,  or  for 
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changing  its  tolls  without  its  assent  in  any  other  cases  tha 
such  as  are  specially  provided  for  in  this  chapter. 

'*  43.  When  the  net  profits  of  any  company  which  is  go^ 
erned  by  the  twenty-sixth  section  of  the  said  act  passed  o 
March  11,  1837,  shall  amount  to  a  sum  equal  to  the  capita 
stock,  with  six  per  centum  per^  ann^^m  interest  thereon,  its  toll 
may  be  fixed  and  regulated  as  prescribed  by  that  section. 

"44.  When  the  net  profits  of  any  company  hereafter  incoi 
porated,  which  may  be  governed  by  this  chapter,  shall  b 
such  that,  but  for  this  section,  dividends  might  be  declare 
out  of  the  said  profits  exceeding  the  rate  of  fifteen  per  cmiw 
per  annum  on  the  capital  stock  invested,  laws  may  be  passe 
for  reducing  the  tolls  of  the  company.  But  no  law  shall  r( 
duce  the  tolls  so  as  to.  prevent  dividends  of  fifteen  per  centw 
per  annum^  within  thirty  years  from  the  time  the  first  div 
dend  of  profits  of  the  said  company  was  declared,  or  so  as  t 
prevent  dividends  of  twelve  per  centum  per  annuvi  after  th 
said  thirty  years  and  before  fifty  years  from  the  same  time,  o 
so  as  to  prevent  dividends  of  ten  per  centum  per  annum  afte 
the  said  fifty  years. 

"  45.  In  the  case  of  any  company  hereafter  incorporated 
which  may  be  governed  by  this  chapter,  if,  after  thirty  year 
from  the  time  the  first  dividends  of  profits  of  such  compan; 
was  declared,  the  State  chooses,  it  may  have  the  works  am 
all  the  property,  rights  and  privileges  of  such  company  oi 
paying  therefor  at  the  least  the  amount  of  capital  paid  in 
and,  over  and  beyond  that,  such  sum  as  with  the  dividend 
which  the  stockholders  may  have  received  out  of  the  profit 
of  the  company  will  give  them  on  the  capital  paid  in  the  fol 
lowing  net  profit  from  the  time  of  payment  thereof  by  th 
stockholders  to  the  time  the  State  makes  such  payment,  tc 
wit :  a  net  profit  of  fifteen  j)er  centum  per  annum  to  the  expi 
ration  of  the  said  thirty  years ;  a  net  profit  thereafter  o 
twelve  per  centum,  i^er  annum  until  the  State  makes  such  pay 
ment,  if  that  be  within  fifty  years  from  the  said  first  divi 
dend,  and  if  it  be  not,  then  until  the  end  of  the  said  fifl; 
years,  and  afterwards,  a  net  profit  of  ten  per  centum  per  annun 
until  the  State  makes  such  payment." 

Under  the  agreed  case  set  out  in  the  statement  of  this  casi 
the  first  question  to  be  determined  is :  Has  the  legislature  o 
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West  Virginia  ever  exercised  the  right  reserved  bj'  it  in  the 
eleventh  section  of  the  original  charter  of  the  Laurel  Fork 
and  Sand  Hill  Railroad,  Acts  of  1866,  page  114,  and  which  has 
been  copied  above?  Has  the  legislature  ever  altered, 
amended  or  repealed  the  original  charter  of  this  company 
except  by  this  act  of  February  21, 1868,  page  30  of  Acts  1868, 
which  act  in  no  manner  affects  the  rights  of  either  of  the 
parties  to  this  suit  ?  It  is  not  pretended  that  this  charter  has 
ever  been  repealed  either  expressly  or  impliedly.  Has  it  been 
"  altered  or  amended  "  by  the  legislature  except  by  this  act 
of  1868  ?  It  is  not  claimed  that  this  has  been  done,  unless  it 
was  done  by  chapter  227  of  Acte  of  1872-3,  p.  710. 

This  act  divided  all  railroads  in  the  State  into  four  classes 
and  limited  the  charges  of  each  of  these  classes  of  railroads 
to  certain  fixed  rates ;  and  the  rates  fixed  for  the  class  of 
railroads,  to  which  the  Laurel  Fork  and  Sand  Hill  Railroad 
belongs,  both  for  the  transportation  of  passengers  and  freight, 
including  oil,  was  much  less  than  the  rates  fixed  by  the  char- 
ter of  this  company  in  section  8  above  quoted.  (Acts  of  1866, 
p.  114.)  It  was  a  general  act;  and  neither  this  railroad  com- 
pany nor  its  charter  nor  any  other  particular  railroad  com- 
pany nor  its  charter  was  mentioned  in  this  act.  Can  this  be 
held  to  be  an  amendment  of  the  eighth  section  of  the  special 
act  chartering  this  company  found  in  the  Acts  of  1866,  p.  114  ? 
The  Constitution  of  West  Virginia  passed  in  1872  provides, 
article  VL,  sec.  30 :  (Acts  of  1872-3,  p.  16-17.)  "  No  act 
shall  be  amended  by  reference  to  its  title  only ;  but  the  law 
or  section  amended  shall  be  inserted  at  large  in  the  new  act." 
Now  the  act,  to  which  we  have  reference,  chapter  227,  Acts 
of  1872-3,  p.  710,  neither  recites  the  title  of  this  act  char- 
tering this  company  nor  inserts  at  large  section  8  of  chapter 
113  of  Acts  of  1866,  which,  it  is  claimed,  it  amended.  But 
on  the  contrary  it  in  no  manner  refers  to  this  act  or  to  the 
Laurel  Fork  and  Sand  Hill  Railroad  Company,  being  a  general 
act  applicable  to  every  railroad  in  the  State  and  passed  in 
pursuance  of  section  9  of  chapter  XI.  of  this  Constitution. 

It  is  claimed  however,  that  despite  this  constitutional  pro- 
vision this  chapter  227  of  Acts  of  1872-3  should  be  regarded 
as  an  amendment  of  section  8  of  chapter  113  of  Acts  of  1866; 
and  Anderson  v.  The  Commonwealth^  18  Grat.  p.  295,  is  relied 
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upon  as  an  authority  to  sustain  the  position.  The  same  pro 
/ision  as  article  X.,  section  80  of  our  Constitution  wasintb 
Virginia  Constitution ;  and  the  National  Express  Conipan) 
had  in  its  charter  a  provision  like  that  found  in  the  chartei 
[)f  the  Laurel  Fork  and  Sand  Hill  Railroad  Company  makinc 
the  charter  subject  to  modification  or  repeal  at  the  pleasun 
of  the  legislature. 

The  act  granting  the  charter  of  the  National  Express  Cora 
pany  made  no  provision  oi  any  sort  as  to  who  shouh 
jr  what  should  be  liable  to  the  payment  of  the  debts  of  tin 
company,  or  who  or  what  should  be  liable  to  the  payment  o 
the  taxes  assessed  against  the  company.  By  the  commor 
law  the  property  of  the  company  alone  was  liable  to  be  levie( 
upon  for  taxes  assessed  against  the  company.  But  subsequent 
ly  the  legislature  passed  a  general  act  in  no  manner  referring 
to  the  act  incorporating  the  National  Express  Company  bu 
providing,  that  certain  taxes  should  be  assessed  on  all  saving* 
banks,  insurance-companies  and  express-companies;  andthi 
stockholders  of  every  such  company  were  made  personally 
liable  for  the  taxes  assessed  on  such  company.  The  cour 
beld,  that  by  this  general  law  "no  section  or  provision  o 
the  act  of  incorporation  was  amended.  A  new  provisioi 
was  made  imposing  a  liability,  as  to  which  the  act  was  silent.' 
The  provision  of  the  Virginia  Constitution,  the  same  ai 
that  of  ours,  as  to  the  manner  in  which  acts  are  to  hi 
amended  was  not  violated.  So  in  the  case  before  us  it  mus 
be  held  that  the  act  of  1872-3,  chapter  227  is  not  an  amend 
nient  of  section  8  of  chapter  113  of  Acts  of  1866.  But  i 
does  not  therefore  follow  that  this  act,  chapter  227  of  Aoti 
1872-3,  is  either  void  or  does  not  apply  to  the  Laurel  Fori 
and  Sand  Hill  Railroad  Company, Just  as  it  applies  to  everj 
other  railroad  company  in  the  State,  and  as  the  Virginit 
act  making  the  stockholders  of  express-companies  person 
ally  liable  applied  to  the  National  Express  Company  as  i 
Jid  to  every  other  express-company  who  was  not  protectee 
from  its  operation  by  its  charter. 

The  case  before  us  differs  too  from  the  Virginia  case  ir 
this  important  particular,  that  chapter  227  of  Acts  of  1872-3, 
rloes  change  the  provision  contained  in  section  8  of  chaptei 
113  of  Acts  of  1866,  and  therefore,  if  it  was  an  exercise  oi 
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a  reserved  right  to  amend  this  section,  it  could  be  done  only 
in  the  mode  pre8cril>ed  by  the  constitution.  In  the  Virginia 
case  on  the  contrary  no  provision  in  the  act  incorporating 
the  company  was  changed  by  the  general  act  but  only  a  com- 
mon law  rule,  that  only  the  property  of  an  incorporation 
should  be  liable  for  the  payment  of  its  taxes.  Chapter  227 
of  the  Acts  of  1872-3  is  a  valid  act  passed  in  pursuance  of 
Section  9  of  Article  XI  ot  our  Constitution  and  in  conflict 
with  no  provision  of  our  Constitution,  and,  as  we  have  seen, 
in  conflict  with  no  provision  of  the  Constitution  of  the 
United  States,  even  when  applied  to  the  Laurel  Fork  and 
Sand  Hill  Railroad  Company,  or  to  any  other  railroad  com- 
pany in  this  State,  though  chartered  before  the  passage  of 
this  act  or  the  passage  of  our  Constitution,  and  though  such 
railroad  charter  had  in  it  provisions,  which  expressly  author- 
ized such  company  to  charge  higher  rates  than  are  prescribed 
in  this  chapter  227  of  Acts  of  1872-8,  and  though  its  charter 
expressly  provided,  that  the  legislature  should  not  have  the 
power  to  reduce  the  rates  fixed  in  the  charter.  For  such 
provisions  do  not  partake  ot  the  nature  of  a  contract ;  and 
the  legislature  has  a  right  from  time  to  time  to  alter,  change 
or  fix  at  its  pleasure  the  charges  made  by  a  common  carrier 
whether  a  railroad  company  or  a  private  individual.  And 
this  governmental  power  can  not  be  taken  away  from  future 
legislatures  by  any  legislature  in  granting  a  charter  to  any 
company.  One  legislature  cannot  thus  give  away  or  sell  the 
discretion  of  a  future  legislature. 

My  conclusion  is,  that  the  legislature  of  the  State,  when 
it  passed  chapter  227  of  Acts  of  1872-3,  did  not  exercise  the 
right,  which  it  reserved  in  the  eleventh  section  of  chapter 
113  of  Acts  of  1866,  which  incorporated  The  Laurel  Fork 
and  Sand  Hill  Railroad  Company,  and  therefore,  so  far  as 
this  case  is  concerned,  this  act  of  incorporation  is  to  be 
regarded  just  as  though  this  eleventh  section  had  not  been 
inserted  in  it  This  being  the  case,  there  was  an  absolute 
necessity  imposed  on  us  to  determine  in  this  case  the  question, 
whether  the  legislature  possessed  the  power  to  increase  at  its 
pleasure  the  charges  of  a  railroad  company,  when  its  charter 
had  fixed  the  rates,  which  it  might  charge ;  and  hence  we 
were  compelled  to  consider  the  first  proposition  laid  down  in 
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this    opinion,  the  consideration   of  which  we  would   ha> 
avoided,  if  this  case  could  otherwise  have  been  decided. 

The  counsel  for  the  defendant  in  error  insists,  that  by  tl 
ninth  section  of  its  charter  (see  Acts  of  1866  p.  114)  sectior 
42,  43,  44,  and  55  of  chapter  61  of  the  Code  of  Virginia  ( 
1860  were  made  a  part  of  its  charter,  and  that  these  section 
quoted  above,  when  taken  in  connection  with  section  11  ( 
its  charter,  which  reserves  the  right  to  the  legislature  to  alt 
or  amend  the  charter,  amount  to  a  qualification  of  this  rigl 
to  alter  or  amend  this  charter  so  as  not  to  interfere  with  tl 
tolls,  which  the  company  had  a  right  by  it  to  charge,  in  ar 
other  case  than  those  specially  provided  for  in  these  section 
and  that  the  case  presented  by  the  agreed  facts  shows,  thi 
under  these  sections  the  legislature  had  no  right  to  amei 
the  charter  of  this  company  so  as  to  reduce  the  tolls,  whi( 
by  this  charter  it  had  a  right  to  charge.  This  propositic 
is  disputed  by  the  counsel  for  the  plaintiff*  in  error.  I  dee 
it  unnecessary  to  express  any  opinion  on  this  subject.  Fc 
from  what  has  been  said,  it  is  apparent,  that  even  if  the  le 
islature  in  the  charter  of  the  Laurel  Fork  and  Sand  H 
Railroad  had  expressly  stipulated,  that  it  never  would  redu< 
the  tolls,  which  the  company  was  by  its  charter  authorizi 
to  take,  it  could  nevertheless  have  done  so  whenever 
pleased ;  for  such  stipulation  would  not  have  been  in  the  n 
ture  of  a  contract,  and  the  legislature,  which  granted  su< 
charter,  could  not  bind  future  legislatures  not  to  exercise, 
they  pleased,  their  right  to  fix  the  tolls  of  this  or  any  oth 
railroad  company,  it  being  a  common  carrier,  and  the  legi 
lature  having  necessarily  the  power  from  time  to  time  to  i 
the  charges  for  transportation  of  all  common  carriers  wheth 
private  persons  or  railroad  companies. 

The  fourteenth  section  of  the  agreed  case  provides,  "  that 
chapter  27  of  the  Acts  of  1872-3  does  legally  and  constit 
tionally  modify  the  said  charter  of  the  plaintiff  as  to  rat 
of  toll,  then  the  judgment  will  be  for  the  defendant's  offse 
$2,000.94,  (see  eleventh  section  of  agreed  case)  less  the  amou 
of  the  plaintiff's  claim  $1,070.75  due  from  the  defenda 
under  his  covenant."  In  this  agreement  nothing  is  sa 
about  interest.  The  plaintiff's  claim  bore  interest  from  Jui 
1,1872;  and  the  defendant's  offsets  bore  interest  from  d 
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ferent  periods  ranging  from  April  1,  1874,  to  November  30, 
1874.  But  as  these  offsets  of  the  defendant  considerably  ex- 
ceeded in  amount  the  plaintiff^s  claim,  I  presume  that  the 
understanding  of  the  parties  was,  that  any  interest  due  on  the 
defendant's  offsets  should  be  regarded  as  balanced  by  the  in- 
terest due  on  the  plaintiff's  claim.  This  conclusion  I  reach, 
because  nothing  is  said  about  interest  in  the  fourteenth  sec- 
tion ;  and  in  no  part  of  the  agreement  is  anything  said  abbut 
the  time,  from  which  the  defendant's  offsets,  if  allowed  him, 
should  bear  interest.  By  thus  offsetting  the  interest,  as  the 
parties  appear  to  have  intended,  the  plaintiff  will  gain  some 
advantage ;  but  on  this  understanding  of  the  agreement  the 
defendant,  upon  the  principles  I  have  laid  down,  was  entitled 
to  recover  the  difference  between  the  amount  of  his  offsets 
and  the  amount  of -the  plaintiff^s  claim  that  is  $2,000.94  less 
$1,070.75  or  the  sum  of  $930.13,  which  should  bear  interest 
from  the  time  judgment  was  rendered  in  the  circuit  court  ot 
Wood  county,  that  is,  from  April  1,  1879.  But  the  plaintiff 
below  ought  clearly  to  recover  of  the  defendant  below  its  costs 
expended  in  the  circuit  court  of  Wood  county  as  the  offsets 
of  the  defendant  arose  after  the  institution  of  this  suit  by 
the  plaintiff. 

For  these  reasons  the  judgment  of  the  circuit  court  of 
Wood  county  must  be  reversed;  and  the  plaintiff  in  error 
must  recover  of  the  defendant  in  error  its  costs  in  this  Court 
expended;  and  this  Court  proceeding  to  render  such  judg- 
ment, as  the  circuit  court  should  have  rendered,  doth  adjudge, 
that  The  West  Virginia  Transportation  Company  do  recover 
of  the  Laurel  Fork  and  Sand  Hill  Railroad  Company  the 
sum  of  $930.13  with  interest  thereon  from  April  1,  1879,  and 
that  the  Laurel  Fork  and  Sand  Hill  Railroad  Company  re- 
cover of  The  West  Virginia  Transportation  Company  its 
costs  in  this  case  expended  in  the  circuit  court  of  Wood 
county. 

Reversed. 
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WHEELING. 

Kyles  v.  Kyle  ei  al. 

Submitted  June  28, 1884.--Decided  December  13,  1884. 

1.  An  ex  parte  settlement  of  an  administration  account  was  made 
1860,  and  recorded  in  the  county  court,  sliowing  a  considerab 
balance  against  the  administrator,  all  of  which  was  subsequent 
paid  off",  provided  the  administrator  should  be  allowed  a  cre<] 
for  $500.00  which  he  paid  before  said  settlement  was  made,  ai 
which  is  not  referred  to  or  credited  therein  ;  this  credit  was  d 
puted  by  the  distributees,  and  in  1877  they  brought  their  si 
against  the  administrator  for  the  sum  found  against  him  in  sa 
settlement,  and  he  in  his  answer  claims  credit  for  this  1500.00  ai 
establishes  by  direct  and  positive  proof,  that  it  was  a  prop 
charge  against  the  estate  and  that  he  paid  it,  and  that  he  did  n 
discover,  until  three  or  four  years  before  the  suit  was  brougb 
that  it  had  not  been  credited  in  said  settlement.   Held  : 

I.  That  the  administrator  was  entitled  to  credit  for  said  $500. 
in  the  settlement  of  hie  accounts  ordered  by  the  court 
said  suit.     (p.  377.) 

If.  The  administrator  was  a  competent  witness  to  prove  tli 
he  had  paid  said  claim,  its  existence  having  been  proved  1 
other  testimony,    (p.  379.) 

The  opinion  of  the  Court  contains  a  sufficient  statement 
the  factft  in  the  case. 

G.  A,  Blakemore  for  appellant. 

W.  F.  Dyer  for  appellees. 

Snyder,  Judge : 

Abraham  Kyle  of  Pendleton  county  died  testate  in  tl 
year  1854,  leaving  a  widow  and  three  children,  George  ^\ 
Abel  L.  and  John  W.  Kyle,  the  two  latter  being  then  abo 
three  and  five  years  of  age  respectively.  By  the  vnW  tl 
widow  was  appointed  executrix,  but  she  having  d 
clined  to  act,  the  son,  Qeorge  W.  Kyle,  qualified  as  admi 
istrator  with  the  will  annexed  on  March  9,  1854.  A  settl 
ment  of  his  administration  account  was  made  in  Auguj 
1860,  by  commissioner  Moomau,  which  was,  on  October 
1860,  received  by  the  county  court  of  Pendleton  county  ai 
ordered    to  be    recorded.       The   said    report   showed   tl 
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administrator  to  be  indebted  to  the  estate  $1,772.52,  a  large 
part  of  which  was  subsequently  paid  off  by  the  administrator. 

In  September,  1877,  the  two  sons,  Abel  L.  and  John  W. 
Kyle,  brought  this  suit  against  their  brother  George  W.  and 
the  sureties  on  his  administration  bond  and,  on  November  7, 
1881,  the  court  entered  a  decree  for  the  plaintiffs  against  the 
defendant  for  an  aggregate  sum  of  over  $750.00  and  the 
costs  of  the  suit,  and  from  this  decree  the  defendant,  Qeorge 
W.  Kyle,  appealed. 

The  only  controversy  on  this  appeal  is  whether  or  not  the 
court  erred  in  refusing  to  allow  the  appellant  credit  for 
$500.00,  which  he  claims  he  paid  to  William  Seymour.  The 
appellant  alleges  in  his  answer  and  proves  by  his  own  depo- 
sition, that  his  father  and  testator  was  a  son  of  George  W. 
Kyle,  deceased,  who  prior  to  his  father's  death  died  the  o\vner 
of  a  large  real  and  considerable  personal  estate;  that  his 
father  just  before  his  death  had  employed  William  Seymour 
of  Hardy  county,  as  his  counsel  to  contest  and  set  aside  a 
paper  purporting  to  be  the  will  of  the  said  Qeorge  Kyle  de- 
ceased, and  for  his  services  he  agreed  to  pay  said  Seymour 
$250.00  as  a  fee  certain  and  $500.00  if  said  alleged  will  should 
be  set  aside ;  that  the  suit  for  that  purpose  was  pending  when 
his  father  died,  and  that  he  as  administrator  renewed  the 
agreement  with  Seymour  upon  the  same  terms ;  that  said 
suit  was  successful,  but  at  the  time  it  was  decided  he  had  no 
assets  in  his  hands  and  he  gave  Seymour  his  note  for  the 
$500.00;  that  no  assets  came  to  his  hands  until  the  year 
1857,  and  soon  thereafter  and  shortly  before  Seymour  died 
he  paid  the  whole  of  the  said  note  except  about  $24.00  to 
Garrett  Cunningham  by  whom  Seymour  sent  the  note  to  him 
for  collection,  and  a  short  time  afterwards  he  paid  the  balance 
of  the  note  to  Solomon  Cunningham  who  had  it  for  collec- 
tion. He  tliinks  he  took  a  receipt  from  Garret  Cunningham 
for  what  he  paid  him  but  he  is  not  positive.  He  has  made 
diligent  search  for  the  receipt  without  finding  it,  and  he 
thinks  if  he  had  one  he  filed  it  before  commissioner  Moomau 
who  made  the  settlement  of  his  accounts  in  1860,  and  he 
never  knew  that  the  money  thus  paid  to  Seymour  had  not 
been  credited  to  him  in  the  said  settlement  until  1874  or 
1875  when  he  examined  said  settlement  and  found  it  had  not 
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Jen  credited.  That  he  had  frequently  applied  to  the  plai 
fTs  for  a  settlement  but  they  refused  to  allow  him  sa 
edit  and  in  consequence  no  settlement  could  be  made. 
Soloman  Cunningham  testifies  that  some  eighteen 
renty  years  before  1878,  (the  date  his  deposition  was  giver 
^illiam  Seymour  gave  him  a  small  note  on  the  appellant 
►llect  for  him,  the  amount,  as  near  as  he  could  recollcM 
Eis  $24.00  and  some  cents.  The  note  stated  on  its  face  th 
was  for  a  balance  of  fee  in  the  Kyle  will  case  and  w 
^ned,  he  thinks,  by  the  appellant  as  administrator  for  Abr 
im  Kyle. 

Jacob  Hanmier  testifies,  that  Abraham  Kyle  in  hislifetir 
Id  him  that  he  (Kyle)  was  to  pay  William  Seymour  S500.< 
ovided  the  will  was  set  aside  in  the  Kyle  will  case. 
Neither  of  the  plaintifts  testified  in  reference  to  this  clai 
produced  any  testimony  on  the  subject,  but  in  the 
plication  to  the  appellant's  answer  to  their  bill  they  sa 
at  it  may  be  true  that  their  father  employed  Seymour 
unsel  in  said  Kyle  will  case,  but  that  they  knew  notliii 
•out  the  contract  or  fee.  They  admit  that  a  considerat 
m  of  money  came  into  the  hands  of  appellant  as  adraiui 
itor  in  the  fall  of  1857,  but  they  deny  that  he  paid  Seymoi 
00.00  though,  they  say,  he  may  have  paid  a  small  remnai 
said  sum  to  Solomon  Cunningham  for  Seymour ;  and  th( 
ny  that  he  should  have  credit  for  said  $500.00  as  admi 
rator. 

The  cause  was  referred  to  a  commissioner  and  he  made 
port  in  which  he  allowed  the  appellant  credit  as  admini 
itor  for  said  $500.00  and  interest  thereon  from  Jarmary 
58.  The  plaintiff's  excepted  to  this  credit  and  the  cou 
stained  the  exception  as  to  the  whole  of  it  except  $24.( 
lich  was  allowed. 

The  only  thing  that  could  militate  against  the  claim 
3  appellant  is  the  presumption  which  arises  from  his  failui 
neglect  to  have  himself  credited  with  said  $500,000  in  h 
tlement  made  before  commissioner  Moomau  in  1860;  fo 
the  proof  shows  that  the  payment  was  made  before  th; 
tlement.  But  as  that  settlement  is  simply  prmac  fac 
idcnce  and  shows  on  its  face  that  this  credit  was  not  allowc 
jeems  to  me  the  presumption  in  lavor  ot  its  correctness 
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fully  met  and  overcome  by  the  positive  evidence  in  the  cause. 
This  is  so  plain  to  my  mind  that  it  would  be  difficult  to 
account  for  the  action  of  the  court  below  except  on  the 
ground  that  that  court  held  the  testimony  of  the  appellant 
incompetent.  That  the  court  so  held  is  stated  by  counsel 
for  the  appellees  and  he  contends  here  that  said  ruling  was 
correct  and  should  be  sustained.  If  said  testimony  is  in- 
competent, then  I  agree  that  the  decree  of  the  circuit  court 
should  be  affirmed,  but  if  competent,  the  evidence  in  the 
cause  plainly  proves  that  the  appellant  is  entitled  to  credit 
for  said  $500.00,  and  the  decree  must  be  reversed. 

In  support  ot  the  position,  that  the  testimony  of  the 
appellant  is  incompetent,  the  counsel  for  the  appellees  relies 
on  the  sixth  clause  or  exception  in  section  23  of  chapter  130 
of  the  Code,  which  reads  as  follows  : 

"A  guardian,  committee  or  other  fiduciary  shall  not  be 
examined  as  a  witness  against  his  ward,  or  other  person  he 
represents,  as  to  any  transaction  in  his  fiduciary  capacity, 
unless  the  ward  or  person  afiected  thereby  is  in  a  condition 
to  testify  as  to  the  same  transaction." 

The  said  twenty-third  section  has  been  amended  and  the 
clause  above  quoted  left  out  of  it. — Section  23  chapter  160 
Acts  1882  p.  544. 

This  amendment,  however,  was  made  since  this  cause  was 
decided  by  the  circuit  court.  What  effect  that  change  in 
the  statute  might  have  on  the  cause  in  this  Court  it  is 
unnecessary  to  decide. — Parker  v.  Clarkson^  4  W.  Va.  407. 
For  conceding  that  the  question  must  be  determined  by  the 
statute  as  it  was  before  the  amendment,  there  cannot,  it 
seems  to  me,  be  any  doubt  as  to  the  competency  of  this  testi- 
mony. The  appellant  was  not  the  guardian  of  the  appellees 
and  he  stood  in  no  other  fiduciary  relation  to  them  than  as 
administrator  of  an  estate  of  which  they  were  distributees. 
The  sixth  clause  above  quoted  has  no  reference  to  such  rela- 
tion, because  that  is  specially  provided  for  in  the  second 
clause  of  the  same  section  of  the  statute.  The  latter  provides 
that,  "A  party  shall  not  be  examined  in  his  own  behalf  in 
respect  to  any  transaction  or  communication  had  'personally 
with  a  deceased  person  against"  the  representatives  of  such 
person,  &c. 
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The  testimony  here  objected  to  had  no  reference  to  ar 
such  personal  transaction  or  communication  with  the  dec 
dent,  and,  consequently,  it  was  manifestly  competent  und 
the  statute.     Carlton  v.  Mays^  8  W.  Va.  245. 

It  appears  from  the  first  statement  of  commissioner  A 
derson,  filed  in  this  cause,  that  by  allowing  said  credit,  tl 
appellant  has  overpaid  the  plaintiffs  the  amount  due  them 
distributees  of  said  estate.  He  makes  no  claim  of  any  ovc 
payment  in  his  answer,  and,  if  he  had  done  so,  he  could  n 
recover  the  same  under  the  laws  of  this  State,  he  havii 
taken  no  refunding  bond.  Davis  v.  Newman^  2  Rob.  66^ 
Anderson  v.  I'drcy,  20  W.  Va.  282. 

The  decree  of  the  circuit  court  must,  therefore,  be  reverse 
and  the  plaintiff's  bill  dismissed  with  costs  to  the  appellant 
both  courts  against  the  plaintiffs  in  the  court  below. 

Reversed. 


WHEELING. 


Danser  V,  Johnsons. 

Bubmitted  June  12,  1884.— Decided  December  13,  1884. 

♦(Johnson,  President,  Absent.) 

1.  At  a  tax-sale  a  husband  purchases  a  tract  of  land  in  the  name  of  a 
for  his  wife  with  money  derived  from  her  separate  estate ;  he 
his  wife's  general  agent  for  the  management  of  her  separate  < 
tate  and  the  transaction  of  her  business  under  a  general  autho 
ty  from  her;  within  one  year  after  such  sale  a  creditor  of  t 
person,  in  whose  name  the  land  was  sold,  goes  to  the  husband  a 
offers  to  pay  him  the  amount  necessary  to  redeem  the  land  ai 
has  the  money  to  do  so,  and  also  hands  to  him  a  receipt  to  sign  i 
the  money ;  the  husband  takes  the  receipt,  looks  at  it  and  han 
it  back,  stating  that  he  will  not  sign  it  as  he  does  not  know  tl 
such  creditor  has  a  right  to  redeem  the  land,  but  does  not  in 
mate  that  he  has  no  authority  to  receive  the  money  and  sig^  t 
receipt ;  subsequently  and  before  the  expiration  of  one  year,  su 
creditor  deposits  the  money  with  the  clerk  of  the  county  court 

^■Related  to  some  of  the  parties. 
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the  proper  county,  and  takes  his  official  receipt  therefor  as  pre- 
scribed in  section  16  of  chapter  117,  Acts  1872-3.  Held  : 

I  The  oflfer  to  pay  the  redemption  money  to  the  husband  was, 
under  the  circumstances,  a  sufficient  offer,  and  his  refusal  to 
receive  it  entitled  the  creditor  to  pay  the  same  to  the  clerk. 

(p.  385.) 

II.  The  husband  being,  admittedly,  not  only  the  general  agent 
of  his-  wife  but  having  made  the  tax-purchase  for  her,  the 
creditor  had  the  legal  right  to  regard  and  treat  him  as  her 
agent  to  receive  and  receipt  for  the  money  in  redemption  of 
said  land  ;  and  if  he  had  no  authority  in  fact  to  act  in  that 
particular  matter,  it  was  his  duty  to  so  inform  the  person  of- 
fering to  redeem,  and  his  failure  to  do  so  will  make  his  act 
binding  upon  his  principal,    (p.  386.) 

2.  Statutes  authorizing  the  redemption  of  lands  sold  for  taxes  are  to 
be  liberally  construed  in  favor  of  persons  entitled  to  redeem, 
(p.  385.) 

The  facts  of  the  cases  are  stated  in  the  opinion  of  the 
Court. 

David  D,  Johnson  for  appellants. 

J.  N.  McKnight  and  D.  F,  Pugh  tor  appellees. 

Snyder,  Judge  : 

I.  II.  Johnson,  on  April  23,  1870,  executed  to  Rebecca, 
the  wife  of  Jacob  Nelson,  his  two  notes  for  $200.00  and 
$113.63,  respectively,  as  a  part  of  the  consideration  for  a  tract 
or  lot  of  about  three  acres  of  land  situated  in  the  town  of 
Shiloh  in  Tyler  county,  the  first  of  said  notes  due  at  six 
months  and  the  other  two  years  and  six  months  afler  date. 
By  deed  dated  December  7,  1870,  said  1.  H.  Johnson,  D.  D. 
Johnson  and  Samuel  Johnson,  partners  as  Johnson  Brothers, 
conveyed  to  Zenas  Martin,  trustee,  their  real  and  personal 
estate  to  secure  the  payment  of  their  debts  and,  among  other 
j)roperty,  the  said  I.  H.  Johnson  conveyed  therein  to  said 
trustee  the  aforesaid  lot  of  three  acres  of  land  subject  to  the 
payment  of  said  two  notes  due  to  Rebecca  Nelson.  Subse- 
quently, the  said  Rebecca  assigned  said  notes  to  her  husband 
and  he  assigned  the  same  to  Jesse  A.  Dancer.  The  said 
land  having  been  returned  delinquent  in  the  name  of  I.  H. 
Johnson  for  the  non-payment  ot  taxes  tor  the  year  1876,  the 
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sherift,  on  October  22,  1877,  sold  the  same  for  said  taxes  aii 
D.  D.  Johnson  purchased  the  land  as  agent  for  and  in  tl 
name  of  his  wife,  M.  M.  Johnson,  and  after  the  expiration  < 
one  year  he  had  a  commissioner  appointed  by  the  court  wl 
made  a  deed  to  his  wife  for  said  land  which  was  du 
recorded,  the  clerk  having  refused  to  make  such  deed  on  tl 
ground  that  the  land  had  been  redeemed. 

In  a  suit,  afterwards  brought  in  the  circuit  court  of  Tyl< 
county  by  Greer  &  Laing  against  said  Johnson  Brothe 
and  others,  a  decree  was  entered.  May  20,  1880  in  which 
was  ordered  and  decreed  that  Martha  Dancer,  ex 
cutrix  of  said  Jesse  A.  Dancer,  deceased,  assignee  of  Jacc 
Nelson,  recover  against  said  I.  II.  Johnson  $472.86  with  i 
terest  thereon  from  the  date  of  the  decree,  the  amount  of  tl 
two  notes  aforesaid,  the  decree  stating,  that  said  debt  co; 
stituted  a  preferred  lieu  on  said  three  acres  of  land  whi( 
the  said  Martha  Dancer  as  such  executrix  is  entitled  to  ha^ 
enforced ;  and  the  deoree  then  stating,  that  it  appearing 
the  court  that  said  land  had  been  sold  for  taxes  and  th 
"M.  M.  Johnson  by  her  agent  D.  D.  «Tohnson  became  tl 
purchaser  of  the  same,  and  the  said  Martha  Dancer,  executr 
&c.,  desiring  to  contest  the  validity  of  said  tax-sale,  furth 
proceedings  in  this  cause  are  held  over  until  such  time  astl 
validity  of  said  tax-sale  may  be  determined." 

Thereupon,  in  September,  1880,  the  said  Martha  Danse 
executrix  as  aforesaid,  exhibited  her  bill  in  court  against  sa 
D.  D.  Johnson  and  M.  M.  Johnson,  his  wife,  for  the  purpoi 
of  having  said  tax-sale  and  the  deed  made  thereunder  tosa 
M.  M.  Johnson,  set  aside  and  declared  void. 

The  bill  assails  said  sale  and  tax-deed  on  several  ground 
but  it  is  deemed  unnecessary  to  notice  more  than  one  of  ther 
It  is  alleged  in  the  bill,  that  within  less  than  one  year  fro 
the  date  of  said  tax-sale  the  plaintiff,  as  a  creditor  of  said 
H.  Johnson  and  having  a  lien  on  said  land  for  her  debt,  tei 
dered  to  the  defendant,  D.  D.  Johnson,  as  the  agent  of  ai 
for  his  wife  the  full  amount  paid  for  said  land  at  the  tax-sal 
together  with  the  interest  thereon  at  twelve  per  cent,  'per  (i 
num^  which  amount  the  said  defendant  refused  to  receive  ( 
receipt  for  on  the  ground,  as  he  alleged,  that  the  plaintifi  hj 
no  right  to  redeem  said  land;  and  that  after  such  refusal,  t 
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wit,  on  October  9,  1878,  the  plaintift  paid  said  amount,  If4.00, 
to  the  clerk  of  the  county  court  of  said  county  in  redemption 
of  said  land  and  took  his  official  receipt  therefor  in  pursu- 
ance of  section  16,  chapter  117,  Acts  of  1872-8.  The  plain- 
tiff then  avers  that  the  tax-deed  thereafter  made  to  said  M. 
M.  Johnson  for  said  land  was  illegal  and  void  and  prays  that 
the  same  may  be  set  aside,  &c. 

The  demurrer  of  the  defendants  to  the  bill  having  been 
overruled,  they  filed  separate  answers,  by  which  they  sever- 
ally denj'  that  any  tender  was  made  or  that  the  land  was  in 
fact  redeemed.  They  also  deny  that  an  ofter  to  pay  or  a  ten- 
der of  the  taxes  to  J),  D.  Johnson  was  binding  upon  the  de- 
fendant M.  M.  Johnson,  because  the  former  was  not  the 
agent  of  the  latter  in  respect  to  that  matter,  nor  was  he  au- 
thorized to  receive  or  receipt  for  said  taxes.  The  said  D.  D. 
Johnson  admits  that  the  agent  of  the  plaintiff  oftered  to  pay 
him  the  money  to  redeem  the  land  if  he  would  sign  a  receipt 
therefor  which  was  handed  to  him,  but  says  that  he  declined 
to  receive  the  money  or  sign  the  receipt  on  the  ground  that 
he  was  not  the  purchaser  and  had  no  deed  for  the  land. 

There  was  a  general  replication  to  the  answers,  depositions 
were  taken  by  both  sides  and  the  cause  was  finally  heard, 
August  10,  1881,  when  the  court  entered  a  decree  vacating 
and  setting  aside  said  tax-sale  and  deed  and  referring  the 
cause  to  a  commissioner  to  report  the  amount  paid  for  the 
land  at  the  tax-sale,  the  taxes  since  paid  by  the  purchaser, 
and  the  rents  and  profits  of  the  land.  From  this  decree  the 
defendants  appealed. 

I.  N.  McKnight  testifies  that  he  is  an  attorney-at-law,  and 
was  employed  to  collect  the  aforesaid  debt  due  from  I.  11. 
Johnson  to  the  estate  of  Jesse  A.  Danser,  deceased ;  that 
early  in  September,  1878,  he  advised  the  plaintiff  who  was 
executrix  of  said  estate  to  send  the  exact  amount  required  to 
redeem  said  three  acres  of  land  to  M.  M.  Johhson  and  have 
her  and  her  husband  sign  a  receipt  showing  such  redemption, 
and  that  aflerwards  he  made  a  calculation  of  said  amount 
and  wrote  such  receipt  and  handed  it  to  the  plaintiff. 

The  plaintiff  testifies  that  on  September  21,  1878,  she 
handed  her  son,  David  Danser,  $4.05,  also  the  receipt  pre- 
pared by  I.  N.  McKnight,  and  instructed  him  to  pay  said 
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money  to  M.  M.  Johnson  and  get  her  and  her  husband  to 
sign  said  receipt.  The  said  David  testifies,  that  instead  of 
going  himself,  he  handed  said  money  and  receipt  to  Lewis 
Holmes,  and  the  said  Holmes  testifies  that  he  took  the  receipt 
and  the  money  and  went  to  the  house  of  D.  D.  Johnson  and 
told  him  that  he  wanted  to  see  Mrs.  M.  M.  Johnson ;  that 
he  had  some  money  for  her  and  a  receipt  that  he  wjis  re- 
quested to  get  her  to  sign.  D.  D.  Johnson  asked  for  and  he 
gave  him  the  receipt;  he  looked  over  it  and  witness  showed 
him  the  money,  and  he  said  it  was  no  use  for  witness  to  see 
Mrs.  Johnson  for  he  would  not  sign  the  receipt  and  Mrs. 
Johnson  should  not  sign  it ;  that  they  would  not  accept  the 
money,  for  Martha  Danser  had  no  right  to  redeem  that 
property. 

1).  Hickman  testifies  that  he  is  and  has  been  since  1872 
clerk  of  the  county  court  of  Tyler  county ;  that  the  records 
of  his  office  show  that  the  land  in  controversy  was  sold  for 
taxes  on  October  22, 1877,  and  purchased  by  M.  M.  Johnson ; 
that  the  plaintiff  on  October  9, 1878,  left  in  his  possession 
for  the  redemption  of  said  land  $4.00,  and  he  gave  to  her  bis 
official  receipt ;  (this  receipt  is  exhibited  and  is  such  as  re- 
quired by  section  16  of  chapter  117,  Acts  1872-3 ;)  that  soon 
after  October  22,  1878,  D.  D.  Johnson  requested  witness  as 
clerk  to  make  a  deed  to  the  tax-purchaser  for  said  land  which 
he  declined  to  do  because  the  land  had  been  redeemed  by  the 
plaintiff  and  a  receipt  to  that  effect  had  been  filed  in  his  office. 

The  defendant,  M.  M.  Johnson,  testifies  that  she  author- 
ized her  husband  to  purchase  said  land  for  her  and  furnished 
him  the  money  to  pay  for  it ;  that  no  offer  to  redeem  it  was 
ever  made  to  her ;  that  Lewis  Holmes  came  to  their  house 
in  September,  1878,  but  did  not  speak  to  her;  that  she  never 
authorized  her  husband  to  receive  money  in  redemption  of 
said  land.  She  admits  on  cross-examination  that  her  hus- 
band purchased  the  land  and  obtained  the  deed  to  it  for  her, 
and  that  he  managed  her  separate  estate  and  acted  generally 
as  her  agent. 

The  defendant,  D.  D.  Johnson,  in  his  deposition  says  "that 
sometime  in  September,  1878,  Lewis  Holmes  came  to  my 
house  and  informed  me  that  Mrs.  Danser  had  sent  him  to 
me  to  redeem  a  tract  of  land ;  that  she  had  also  sent  a  receipt 
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for  the  money  which  she  desired  that  I  should  sign.  He 
handed  me  the  receipt  saying  that  if  I  would  sign  it  he  would 
pay  me  the  money.  I  declined  to  sign  the  receipt  and  handed 
it  back  to  him,  informing  him  that  I  would  not  sign  it,  and 
without  offering  me  any  money  whatever,  he  left  the  room 
and  the  premises."  He  also  says,  "  I  did  not  tell  Lewis 
Holmes  that  they  (we)  could  not  accept  the  money  for  Martha 
Danser  could  not  or  had  no  right  to  redeem  that  property ; 
but  I  did  say  to  him,  in  view  of  the  fact  that  the  heirs  were 
at  that  time  contesting  the  will  of  Jesse  A.  Danser,  that  I 
did  not  know  whether  Mrs.  Danser  had  a  right  to  redeem 
the  laud  or  not,  but  this  was  not  my  reason  for  refusing  to 
sign  the  receipt"  Witness  admits  that  several  attempts 
were  made  between  him  and  plaintiffs  counsel  to  settle  the 
contest  about  this  tax-sale  and  deed,  but  that  he  had  never 
been  instructed  by  his  wife  to  make  such  settlement.  He 
also  states  that  he  acted  as  her  agent  upon  general  authority, 
but  that  he  never  makes  contracts  or  purchases  outside  of  the 
regular  business  of  managing  the  farm  or  manufacturing  and 
selling  staves  unless  specially  authorized  to  do  so  by  his  wife 
in  each  case. 

The  foregoing  is  the  substance  of  all  the  evidence  in  regard 
to  the  redemption  of  said  land  and  it  seems  to  me,  that  it 
fully  sustains  the  allegations  of  the  -bill  that  said  land  was 
redeemed  within  the  one  year  allowed  by  law  for  such  re- 
demption after  the  sale,  provided  the  offer  of  the  money  to 
D.  D.  Johnson  under  the  circumstances  was  a  sufficient  offer 
to  his  wife,  the  nominal  purchaser;  and  also  provided  the 
plaintiff  had,  under  the  statute,  a  right  to  redeem. 

It  is  a  well  established  rule  that  statutes  authorizing  the 
redemption  of  lands  sold  for  taxes  are  to  be  construed  liber- 
ally in  favor  of  the  persons  entitled  to  redeem.  Dubois  v. 
Heplum^  10  Pet.  1 ;  Rice  v.  Nelson^  27  Iowa  148  ;  Cooley  on 
Tax.  363. 

Our  statute  provides  that  the  owner  "  or  any  person  hav- 
ing a  right  to  charge  such  real  estate  for  a  debt,  may  redeem 
the  same,"  &c.  Section  15,  chapter  117,  Acts  1872-3.  In 
this  case,  therefore,  no  question  can  arise  as  to  the  right  of 
the  plaintiff,  under  the  statutes,  to  redeem ;  the  only  ques- 
tion is  as  to  whether  there  was  such  an  offer  of  the  amount 


Digitized  by 


Google 


386  Danser  r.  Johnsons.  [^"r-  ^'^• 

of  the  taxes  to  Mrs.  Johnson  and  refusal  to  receive  the  same 
by  her  as  entitled  the  plaintiff'  to  pay  tlie  said  taxes  to  the 
clerk  of  the  county  court  under  the  provisions  of  section  six- 
teen of  said  statute.  This  section  provides,  that  the  redemption 
money  may  be  paid  to  the  clerk  "  in  any  case  in  which  the 
purchaser,  his  heirs  or  assigns,  may  refuse  to  receive  the 
same,"  &c.  From  the  testimony  in  this  case  we  think  there 
can  be  no  doubt  that  D.  D.  Johnson  was  the  agent  of  his 
wife  in  this  whole  transaction  as  well  as  her  general  agent  in 
all  her  business.  The  purchase  of  the  land,  the  payment  of 
the  money,  the  application  for  the  deed,  the  obtaining  of  the 
deed  by  proceedings  before  the  court  and  in  fact,  every 
transaction  connected  with  the  purchase  of  the  land  and  pro- 
curement of  the  deed,  was  done  by  him  as  the  agent  for  his 
wife.  In  the  face  of  these  facts,  it  is  immaterial  whether  or 
not  he  had  any  special  authority  from  his  wife  to  receive  and 
receipt  for  the  redemption-money,  or  that  he  was  even  in- 
structed by  his  wife  privately  not  to  receive  it.  He  was  held 
out  to  the  world  not  only  as  the  general  agent  ot  his  wife  but 
as  her  agent  in  the  conduct  of  this  particular  matter.  Mrs. 
Danser  had  the  legal  right  so  to  regard  and  treat  him  until 
she  had  notice  to  the  contrary.  Story  on  Ag.  sections 
71,  88  and  56. 

It  IS  not  claimed  tha{  when  Holmes  offered  him  the  money 
in  this  case  the  husband  informed  him  that  he  was  not 
authorized  by  his  wife  to  receive  it  or  sign  the  receipt,  but 
on  the  contrary,  he  testifies,  himself,  that  he  had  a  different 
reason  and  intimated  to  Holmes  that  Mrs.  Danser  had 
no  right  to  redeem  the  land,  thus  instead  of  notifying 
Holmes  of  his  alleged  want  of  authority,  as  it  was  his  duty 
to  do  under  the  circumstances  if  he  in  fact  had  ao  such 
authority,  he  rests  his  refusal  on  another  ground  by  which  he 
impliedly  admitted  his  authority  and  thereby  misled  Holmes 
and  obviated  any  necessity  for  enquiring  into  his  authority- 
I  am,  therefore  ot  opinion  that  the  offer  of  the  money  to  the 
husband  was  a  sufficient  compliance  with  the  statute  to 
entitle  the  plaintiff  to  pay  the  redemption-money  to  the  clerk 
as  he  did,  and  that  the  land  was  in  fact  redeemed  on  October 
9,  1878,  within  less  than  one  year  from  the  date  of  the  sale. 
From  this  it  follows  necjessariiy  that  the  deed  for  said  land 
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made  April  7,  1870,  by  Dave.  D.  Johnson,  commissioner,  to 
M.  M.  Johnson  was  void  and  the  circuit  court  did  not  err  in 
so  decreeing. 

The  demurrer  was  properly  overruled.  It  is  fully  settled 
in  this  State  that  a  court  of  equity  has  jurisdiction  to  set  aside 
a  void  tax-deed.     Simpson  v.  Edmistan^  28  W.  Va.  675. 

This  is  not  a  bill  to  sell  the  land  but  it  is  merely  an  auxil- 
iary or  collateral  suit  to  remove  a  cloud  from  the  title  in 
order  that  the  sale  may  be  made  without  sacrifice  or  embar- 
rassment in  the  pending  suit  of  Ghreer  ^  Laiiig  v.  Johnson 
Brothers  et  aL,  by  which  this  suit  was  authorized;  and,  there- 
fore, it  was  unnecessary,  that  L  11.  Johnson,  the  owner  ot 
the  land,  or  his  trustee  or  creditors  should  have  been  made 
parties. 

But  so  much  ot  the  decree  as  refers  the  cause  to  a  com- 
missioner with  instructions  to  report  as  therein  directed,  is 
erroneous.  The  land  having  been  legally  redeemed  by  the 
deposit  of  the  redemption-money  with  the  clerk  of  the  county 
court,  the  tax-purchaser  is  entitled  to  that  sum  and  nothing 
more.  Simpson  v.  Udmision,  23  W.  Va.  675.  And  this  be- 
ing a  suit  simply  for  the  setting  aside  of  said  tax-deed  by  a 
lien-creditor,  he  has  no  right  to  the  rents  and  profits  of  the 
land ;  these  could  only  be  recovered  by  the  owner  of  the  land 
or  his  trustee,  and  neither  of  them  is  a  party  to  this  suit. 

I  am  of  opinion,  therefore,  that  said  decree,  so  far  as  it  re- 
fers the  cause  to  a  commissionor  to  report  the  matters  therein 
directed,  must  be  reversed,  and  that  in  all  other  respects  it 
must  be  affirmed  with  costs  to  the  appellee,  slie  being  the 
party  substantially  prevailing. 

Affirmed. 


WHEELING. 

Smith  v.  Bond  et  ab. 
Submitted  June  27,  1884.— Decided  December  13,  1884. 

1 .  Where  in  a  chancery  suit  to  recjuire  money  to  i)e  paid  on  a  contraot 
it  ap|>earH,  that  one  of  the  parties,  who  signed  thecontract,  had  no 
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intereet  in  the  subject  but  was  acting  as  agent  merely,  and  the 
other  contracting  party  knew  that  he  was  acting  as  agent  for 
others,  no  personal  decree  can  be  bad  against  such  person  for  the 
repayment  of  moneys  paid  on  such  contract,    (p.  392;) 

2.  Where  such  other  parties,  for  whom  such  agent  was  thus  contract- 
ing, were  the  owners  of  the  land,  in  reference  to  which  the  con- 
tract was  made,  and  the  contract  provided,  that  any  repayment 
of  money  so  paid  should  be  paid  out  of  the  proceeds  of  the  sale  of 
the  land,  a  court  of  equity  alone  has  jurisdiction  to  compel  such 
repay  men  t.     (p.  392. ) 

Statement  by  Johnson,  Prbsidbnt  ; 

In  November  1874,  Jonas  Smith  instituted  his  suit  in  Put- 
nam county  to  enforce  the  following  contract : 

'*!  hereby  give  to  C.  B.  Dungan,  of  Philadelphia,  the 
refusal  to  purchase  a  tract  of  about  100,000  acres  lying 
in  Putnam  county,  West  Virginia,  known  as  the  Jabel 
tract,  on  the  following  conditions :  A  loan  of  $60,000.00 
to  be  paid  or  become  a  part  of  the  purchase-money  as 
hereinafter  provided $  60,00000. 

On  the  10th  of  June  next  with  interest  from  May  1 ,  1865..      40,000.00. 

On  the  1st  day  of  July  next  with  interest  from  the  1st  of 

May,  1865        100,000.00. 

And  take  said  estate  subject  to  a  mortgage  with  interest 

at  7percerU,  from  April  1,  1865        100,000.00, 

Making  the  whole  amount  of  said  purchase  $  300,000.00. 

"  With  the  express  condition  that  if  said  $40,000.00  is  not 
paid  on  the  10th  day  of  June  next,  this  refusal  absolutely 
ceases  and  determines,  with  the  option  to  said  Dungan  to 
elect  on  that  day  and  not  thereafter,  and  make  known  to  me 
personally  his  said  election,  or  by  written  notice  left  at  my 
office,  132  Broadway,  either  to  recover  said  sum  of  $60,000.00 
from  and  out  of  the  proceeds  of  sale  of  said  estate  with  inter- 
est at  seven  j)er  cent,  from  date  hereof,  or  instead  thereof  to 
V)ecome  a  joint  owner  in  one  equal  undivided  fifth  part  of 
said  estate  unencumbered.  In  case  said  election  is  not  made 
by  said  Dungan  on  the  10th  day  of  June  as  aforesaid,  then 
I  reserve  to  myself  the  option  either  to  repay  said  $60,000.00 
aa  aforesaid,  or  to  admit  said  Dungan  as  such  owner  of  one- 
fifth  part  of  said  estate  as  aforesaid  unencumbered.  The 
title  papers  by  which  said  estate  is  to  be  passed  are :  first, 
quit-claim  deed  executed  by  Edward  G.  Tyler  and  wife,  dated 
Aj)ril  12,  1865  toD.  V.  McLean,  and  second — an  assignment 
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with  certain  covenants  therein  contained,  dated  April  17, 
1865,  executed  by  lienry  J.  Whitehouse,  Caroline  E.  Tyler 
sole  administrator,  &c.,  and  others  to  said  D.  V.  McLean, 
and  which  said  Dungan  is  to  arrange  with  said  McLean  in 
such  manner  as  he  may  choose,  and  hereby  assents  to  whatever 
may  be  the  mode  of  passing  the  title  of  said  estate  by  me,  and 
hereby  directs  me  to  make  in  case  of  his  taking  the  same  under 
this  refusal. 

"  New  York,  May  10th,  1865.  Thomas  Bond, 

. "  Treasurer  of  Trustees. 

"  I  hereby  accept  of  the  refusal  of  said  estate  upon  the 
terms  set  forth,  and  consent  and  direct  the  title  to  be  passed 
as  therein  specified. 
"New  York,  May  lO^A,  1865."  C.  B.  Dungan." 

The  bill  alleges,  that  the  other  payments  provided  for  were 
never  made,  and  that  by  the  terms  of  the  agreement  on  the 
10th  day  of  June,  1865,  the  refusal  ceased  and  determined  ; 
that  said  Dungan  did  not  elect  at  that  time  either  to  recover 
back  the  money  or  to  become  part  owner  in  the  land ;  that 
said  Bond  has  not  elected,  which  he  will  do,  pay  the 
money  with  interest  or  admit  said  Dungan  as  a  part  owner  in 
the  land ;  that  at  the  time  of  entering  into  said  contract  $30,- 
000.00  in  cash  was  paid  by  Dungan,  and  acceptances  given  for 
the  other  $30,000.00,  which  were  never  paid  because  of  the 
failure  of  the  bank,  on  which  they  were  drawn ;  that  in  mak- 
ing said  contract  Dungan  was  but  the  agent  acting  for  and 
in  behalf  of  the  plaintiff',  who  fiirnished  said  Dungan  the 
money  paid  and  is  entitled  to  the  benefits  of  said  contract ; 
that  plaintiff^  has  frequently  made  application  to  said  Bond  to 
admit  him  as  a  onefiflh  owner  in  said  lands,  but  that  said 
Bond  has'  invariably  refused  to  do  so ;  that  on  divers  occa- 
sions he  has  demanded  the  repayment  of  said  $30,000.00  and 
interest  as  provided  for  in  said  agreement,  and  with  these  de- 
mands said  Bond  has  failed  to  comply ;  that  since  entering 
into  said  agreement,  and  within  the  last  few  years,  said  Bond 
has  sold  large  portions  of  said  lands  and  realized  large  amounts 
of  money  therefrom.  By  reason  whereof  he  charges,  that  he 
is  entitled  to  receive  from  and  to  have  a  decree  against  said 
Bond  for  $30,000.00  with  seven  per  cent,  interest  thereon 
from  the  10th  day  of  May,  1865.     The  bill  also  alleged,  that 
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Bond  18  the  owner  of  other  real  estate  in  the  county  of  Put- 
nam, and  the  plaintiff  has  caused  a  lis  pendens  oi  this  suit  and 
attachment  to  be  recorded  in  Putnam  coujity.  The  prayer 
is  for  a  personal  decree  against  said  Bond  for  said  $30,000.00 
and  interest,  ahd  a  sale  of  his  real  estate  sufficient  to  pay  the 
same.  Bond  and  Dungan  were  made  defendants  to  the  hill. 
Smith  made  his  aflBdavit  for  an  attachment  on  the  28th  day 
of  October,  1874  ;  and  an  order  of  attachment  in  the  suit  is- 
sued on  the  2d  day  of  November,  1874,  and  was  levied  on 
Bond's  interest  in  said  Jabel  tract  of  land,  and  also  on  all  his 
interest  in  a  certain  other  tract  of  2,500  acres  of  land. 

In  August,  1876,  Bond  appeared  and  demurred  to  the  bill ; 
and  in  October,  1875,  he  filed  his  answer  to  the  bill,  in 
which  he  says,  that  on  the  10th  day  of  May,  1865,  he  was 
the  treasurer  of  the  trustees  of  the  Great  Kanawha  Land  As- 
sociation, which  association  was  composed  of  Alvin  Smith, 
E.  D.  Beach  and  E.  W.  Bond,  composing  the  firm  of 
Beach  &  Bond,  E.  G.  Tyler,  W.  H.  Tyler,  Henry  J.  White- 
house,  Jacob  B.  Carpenter,  George  I.  Bond  and  Peter 
Clark,  and  as  such  treasurer  alone  and  on  behalf  of  the  As- 
sociation, he  being  the  only  agent  ot  the  Association,  made 
and  entered  into  the  contract  exhibited  in  the  bill;  that  at 
the  time  said  Dungan  knew  he  was  acting  as  agent  only,  and 
also  knew  for  whom  he  was  acting,  and  if  there  is  any  liability 
on  said  contract  to  said  Dungan,  it  is  the  liability  of  said*  Asso- 
ciation and  not  of  this  respondent. 

He  admits  that  said  Dungan  paid  $30,000.00  on  the  10th 
day  of  May,  1865,  on  said  contract  and  delivered  to  H.  J. 
Whitehouse  his  own  checks  past  dated  for  the  other 
$30,000.00,  which  were  never  paid  ;  he  admits  that  the  other 
payments  were  never  made,  and  that  Dungan  di(^  not  make 
the  election  provided  for  by  the  contract,  and  insists,  that  he 
had  no  right  to  make  it,  because  he  did  not  make  the  loan 
of  $60,000.00.  He  denies,  that  it  was  obligatory  upon  him  to 
make  the  election  provided  for  by  the  agreement,  because 
Dungan's  failure  to  comply  with  his  agreement  rendered  the 
contract  nugatory,  and  because  in  view  of  all  the  disastrous 
consequences  resulting  from  such  failure,  there  is  no  obliga- 
tion on  any  one  to  pay  said  $30,000.00.  He  denies,  that 
Dungan  was  acting  for  plaintiff,  and  avers  that  Dugan  always 
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claimed  until  1873  that  he  was  acting  on  his  own  behalf.  He 
admits,  that  a  long  time  after  the  transaction  he  learned,  that 
complainant  loaned  Dungan  moneys,  and  that  respondent 
feels  himselt  about  as  much  bound  to  pay  him  the  money 
advanced  to  meet  the  checks,  which  is  not  pretended,  as  he 
is  to  pay  him  the  $30,000.00.  He  denies,  that  the  plaintiff 
has  applied  to  him  to  be  admitted  aa  a  part  owner  in  the 
land,  or  that  he  has  demanded  the  payment  to  him  of  the 
$30,000.00,  &c.  He  admits  that  he  has  sold  some  of  the  land 
and  received  some  money  therefor,  but  not  enough  to  pay 
taxes  and  expenses  attending  the  management  of  the  land. 
He  pleads  the  statute  of  limitations  to  plaintiff's  claim,  and 
denies  that  he  is  the  owner  of  any  real  estate  in  the  said 
county  of  Putnam. 

James  Smith  filed  an  amended  bill  in  the  cause  making 
the  members  of  the  Great  Kanawha  Land  Association  and 
the  personal  representatives  and  wives  of  the  deceased  mem- 
bers parties  to  the  suit;  also  making  James  L.  McLean  a 
party,  and  prays  that  they  be  required  to  answer  the  orignal 
and  amended  bill,  "  and  that  all  proper  decrees  may  be  en- 
tered herein  against  them,  which  the  complainant  may  show 
himself  entitled  to,"  &c.  An  order  of  publication  was  taken 
against  all  the  parties  named  in  the  amended  bill,  except 
Thomas  Bond  and  J.  L.  McLean. 

Thomas  Bond  answers  the  amended  bill;  and  in  his 
answer  he  repeats,  that  he  was  merely  acting  as  the  agent  of 
the  parties  named  in  the  amended  bill  constituting  the  Great 
Kanawha  Land  Association,  and  that  Dungan  knew  at  the 
time  the  contract  was  made  that  he  was  so  acting.  He 
denies,  that  Dungan  was  acting  as  the  agent  for  Smith,  &c. 

J.  L.  McLean  answered,  that  he  was  the  one  third  owner 
of  said  land,  and  claims,  that  it  is  not  subject  to  any  claim  of 
the  plaintiff. 

On  October  27,  1876,  the  court  overruled  the  demurrer  to 
the  bill. 

On  April  30,  1877,  the  case  was  heard  on  the  proceedings 
formerly  had  and  papers  filed  and  on  the  depositions  and 
exhibits  and  on  consideration  thereof  the  court  rendered  a 
personaal  decree  against  the  defendant,  Thomas  Bond,  for 
the  sum  of  $55,131.00  with  interest  from  April  28,  1877,  and 
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the  costs  and  dismissed  the  bill  as  to  all  the  other  defendants 
except  J.  L.  McLean  and  E.  W.  Bond,  and  qa  to  them  no 
decree  was  then  rendered. 

From  this  decree  Thomas  Bond  appealed. 

E.  B,  Knight  for  appellant. 

W,  H,  Hogenian  for  appellee. 

Johnson,  President  : 

It  appears  that  Bond  filed  a  petition  and  bond  lor  the 
removal  of  the  cause  to  the  circuit  court  of  the  United  States 
and  that  the  State  court  refused  to  remove  the  same.  But 
as  that  error,  if  it  is  error,  is  expressly  waived  here,  it  will 
not  be  considered.  It  is  here  insisted  for  appellant,  that 
under  the  pleadings  and  proof  in  this  case  no  personal  decree 
could  have  been  rendered  against  him.  The  evidence  is 
clear,  that  Bond  was  not  acting  for  himself  at  all,  when  he 
entered  into  the  contract  with  Dungan,  but  was  the  agent 
of  the  Great  Kanawha  Land  Association,  and  that  Dungan 
knew  the  fact  at  the  time,  and  that  Dungan  knew  that  the 
greater  part  of  the  $30,000.00  then  paid  in  cash  was  paid  bj- 
the  said  Bond  as  agent  for  Bishop  Whitehouse  on  the 
$100,000.00  mortgage,  which  he  held  on  the  lands;  and  the 
evidence  further  shows,  that  Dungan  gave  the  checks  tor  the 
other  $30,000.00  not  to  Bond  but  to  Bishop  Whitehouse. 
There  is  no  evidence  in  the  record,  that  at  the  time  Thomas 
Bond  had  any  interest  whatever  in  the  lands  he  was  selling. 
The  contract  does  not  provide  that  in  anj^  event  the  money 
was  to  be  paid  personally  by  Bond,  but  in  case  of  the  election 
of  either  Bond  or  Dungan  was  to  be  paid  "out  of  the  proceeds 
of  the  sale  of  said  estate."  It  seems  that  there  never  was  any 
election  by  either. 

The  decree  was  erroneous  in  holding  Bond  personally 
liable  for  the  repayment  of  the  $30,000.00. 

It  is  iubisted,  that  there  is  no  evidence,  that  Dungan  was 
acting  for  Smith.  It  seems  to  me  that  the  weight  of  the 
evidence  shows,  that  he  was  so  acting,  and  that  he  was  mak- 
ing an  investment  of  Smith's  money  for  the  benefit  of  Smith. 

It  is  also  claimed,  that  equity  has  no  jurisdiction  in  this 
cause  except  under  the  statute  permitting  a   foreign  attach- 


Digitized  by 


Google 


Bee,  1884.]  Smith  v.  Bond  ei  ah.  898 

raent  in  equity,  and  as  that  statute  is  repealed,  if  the  decree 
is  reversed,  the  bill  must  be  dismissed.  There  is  nothing 
in  this  position;  because,  as  the  repayment  of  the  money,  if 
required,  should  be  made  out  of  the  proceeds  of  the  sale  of 
thfc  land,  resort  must  be  had  to  equity,  and  a  court  of  law 
would  not  have  jurisdiction. 

But  it  is  insisted,  that  a  great  portion  of  the  land  has 
already  been  sold,  and  the  money  ought  to  have  been  paid 
out  oi  that.  Bond  in  his  answer  says,  that  the  proceeds  of 
the  sale  of  lands  was  not  sufficient  to  pay  the  taxes  and  ex- 
penses, and  the  proof  is  not  clear  how  this  is.  At  the 
time  the  suit  was  brought  it  is  not  clearly  shown  how 
much  land  had  been  sold  and  to  whom,  nor  whether 
the  purchaser  had  any  notice  of  the  contract  set  up  in 
the  bill. 

It  is  insisted  for  the  defendants,  that,  as  the  $60,000.00 
was  not  paid  but  only  $30,000.00,  the  latter  was  forfeited, 
and  there  is  no  liability  to  pay  it  back.  It  is  a  fact  undenied, 
that  the  $30,000.00  was  paid,  and  the  defendants  got  the 
benefit  of  it.  The  contract  did  not  provide  in  any  event  for 
the  forfeiture  of  the  amount  paid,  and  the  payment  of  the 
whole  $60,000.00  in  cash  was  modified  by  taking  the  one 
half  in  cash  and  the  other  in  checks. 

Under  the  circumstances  in  this  case  it  would  be  inequita- 
ble not  to  require  the  repayment  out  of  the  proceeds  of  the 
land  of  the  $30,000.00  and  its  interest;  and  it  should  be 
decreed  to  be  a  charge  on  the  unsold  lands  and  on  such  as 
was  purchased  with  notice  of  the  contract.  And  if  the 
lands  have  been  all  sold  to  innocent  purchasers,  then  there 
should  be  a  personal  decree  against  those  who  were,  when 
the  contract  was  made,  partners  in  the  Great  Kanawha  Land 
Association. 

But  it  is  insisted  that  the  claim  is  barred  by  the  statute 
of  limitations.  The  statute  would  not  apply  to  an  equitable 
demand  of  the  character  of  the  one  shown  in  this  cause ;  and 
under  the  circumstances  the  doctrine  of  laches  could  not 
apply. 

The  court  clearly  erred  in  dismissing  the  bill  as  to  the 
members  of  the  Land  Association. 

The  whole  frame   of  the  bill   proceeds  against   Thomas 
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Bond  personally ;  and  we  have  seen,  that  he  is  not  personally 
liable  on  the  contract.  The  plaintift  will  be  allowed  to 
amend  his  bill  and  proceed  according  to  the  principles  herein 
set  forth. 

The  decree  of  the  circuit  court  of  Putnam  county  rendered 
on  April  30,  1877,  is  reversed  with  costs  to  the  appellant; 
and  this  cause  is  remanded  with  leave  to  the  plaintiff  to 
amend  h^  bill  as  herein  indicated,  and  for  further  proceed- 
ings to  be  had  therein. 

Reversed.    Remanded. 
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WHEELING. 

Chalfants  r.  Martin. 
Submitted  June  0, 1884.— Decided  December  13,  1884. 

1.  Except  in  the  special  case  provided  for  by  statute,  where  the  an- 

swer in  the  nature  of  a  cross-bill  asks  affirmative  relief,  no  special 
replication  can  be  filed.  If  the  answer  makes  it  necessary  that 
the  particulars  of  a  transaction  should  be  pleaded,  the  plaintiflT 
should  amend  his  bill,    (p.  397.) 

2.  Where  a  bill  is  filed  to  enforce  a  judgment-lien,  and  the  answer 

avers  payment  and  a  receipt  of  plaintiff's  attorney  for  the 
amount  of  the  judgment,  a  general  replication  to  the  answer 
puts  in  issue  the  execution  of  the  receipt,  the  authority  of  the  at- 
torney to  receive  the  money,  and  whether  or  not  it  was  procured 
by  a  fraudulant  combination  between  the  judgment-debtor 
and  the  attorney  of  the  judgment-creditor  with  the  purpose  to 
defraud  such  creditor,    (p.  397.) 

3.  No  decree  shall  be  reversed  for  want  of  a  general  replication  to  the 

answer,  where  the  defendant  has  taken  depositions,  as  if  said 
general  replication  had  been  filed,  (Code,  sec.  4,  chapter  134.) 
(p.  398.) 

4.  While  it  is  true,  that  a  payment  made  to  an  attorney  is  a  good  pay- 

ment on  his  client's  claim,  yet  such  payment,  to  operate  as  a  dis- 
charge of  the  debt  in  whole  or  in  part,  must  be  made  in  good  faith, 
or  the  money  must  be  paid  to  the  creditor  by  the  attorney. 

(p.  404.) 

5.  If  the  attorney  and  the  debtor  enter  into  a  fraudulent  agreement, 
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that  the  debtor  will  pay  the  attorney  a  part  of  the  claim  aud  is 
to  receive  and  does  receive  a  receipt  for  the  whole,  and  it  is  un- 
derstood between  them,  that  the  money  so  paid  is  not  to  go  to  the 
creditor,  but  to  be  kept  by  the  attorney,  the  payment  made  un- 
der such  circumstances  is  not  a  payment  on  the  claim ;  and  the 
debtor  will  not  receive  credit  therefor,  unless  the  attorney  pays  it 
to  his  client    (p.  404.) 

6.  A  payment  so  made  can  not  inure  to  the  benefit  of  the  surety  of 
the  principal  debtor,  any  more  than  to  the>benefit  of  the  fraudu- 
lent principal  himself,    (p.  404.) 

The  facts  of  the  case  appear  in  the  opinion  of  the  Court. 
B.  White  for  appellants. 
J,  Morrow^  Jr.  for  appellee. 

Johnson,  President  : 

At  September  rules,  1878,  in  the  circuit  court  of  Marion 
county  the  plaintift,  David  I.  Martin,  filed  his  bill  to  enforce 
the  lien  of  a  judgment  against  the  real  estate  of  the  defendants, 
Solomon  H.  Challant  and  John  Chalfant.  The  judgment 
recovered  was  for  $2,800.00,  to  be  discharged  by  the  payment 
of  $1,987  and  — cents.  The  judgnient  was  recovered  on  an 
injunction-bond.  The  bill  does  not  state,  whether  the 
defendant,  S.  H.  Chalfant,  owned  any  land  or  not;  but  it  does 
allege,  that  John  Chalfant  owns  real  estate,  and  exhibits 
one  deed  and  charges  that  he  owns  other  lands.  The  de- 
fendants severally  answered  the  bill,  and  both  answered  that 
the  said  judgment  had  been  fully  paid  oft  by  said  Solomon 
Chalfant  to  A.  J.  Conway,  the  attorney  of  the  plaintiff,  and 
exhibits  with  the  answer  of  S.  11.  Chalfant  what  purports  to 
be  the  receipt  ot  said  Conway  in  the  following  language : 

"West  Virginia,  April  1, 1878. 

"Received  of  Solomon  H.  Chalfant  $1,895.20  (one  thou- 
sand eight  hundred  and  ninety  five  dollars  and  twenty  cents) 
being  the  full  amount  of  judgment,  interest  and  costs  in  the 
case  of  David  I.  Martin  against  S.  H.  Chalfant,  it  being  the 
full  amount  of  judgment,  interest  and  all  costs  whatever 
arising  or  growing  out  of  the  original  judgment  against  said 
S.  H.  Chalfant,  also  includes  all  interest  and  costs  arising  or 
growing  out  of  or  upon  a  motion  for  an  execution  on  a  for- 
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feitcd  forth-coming  bond,  in  which  Joseph  B.  Nay  was  surety 
for  S.  II.  Chalfant,  and  all  interest  and  costs  arising  or  grow- 
ing out  of  a  chancery  suit  in  said  case,  and  all  interest  and 
costs  arising  or  growing  out  of  a  suit  against  Solomon  II. 
Chalfant  and  John  Chalfant,  the  above  to  be  in  full  satisfac- 
tion of  all  the  named  causes  whatever  arising  or  growing  out 
of  the  original  judgment  against  8.  IL  Chalfant  and  in 
favor  of  the  said  ©avid  I.  Martin  and  all  interest  and  costs 
whatever  arising  or  growing  out  of  any  and  all  actions  in 
said  cause. 

''A.  J.  Conway, 
"Attorney  for  David  I.  Martin." 

The  plain  tift  filed  a  joint  special  replication  to  said  answers 
and  afterward  filed  a  special  replication  to  each  of  said 
answers;  and  in 'these  special  replications  he  denied 
generally  the  truth  of  the  answer  to  which  it  related,  and  set 
up  specially,  that  if  said  receipt  was  ever  given  by  A.  J. 
Conway,  it  was  by  a  fraudulent  combination  between  said 
S.  H.  Chalfant  and  said  A.  J.  Conway  to  cheat  and  defraud 
plaintiff  out  of  his  judgment,  and  was  not  in  any  way  bind- 
ing on  the  plaintiff. 

To  the  filing  of  these  special  replications  the  defendant 
objected;  but  the  objection  was  overruled,  and  the  replications 
were  filed. 

On  December  23,  1881,  the  court  reciting  :  "This  cause 
came  on  this  day  to  be  heard  up)on  the  bill  and  exhibits, 
separate  answers  of  both  defendants  and  joint  replications 
thereto  heretofore  filed,  and  separate  replications  to  the  said 
answers  now  here  filed  by  leave  of  the  court,  and  upon  the 
documentary  evidence  and  depositions  of  witnesses,  so  far 
as  the  same  are  free  from  exceptions,  filed  in  the  cause,  and 
was  argued  by  counsel,"  proceeded  to  decide  "that  the  alleged 
payment  to  A.  J.  Conway  set  up  in  the  answer  of  the 
defendant  Solomon  H.  Chalfant  was  made  in  fraud  of  the 
complainant,  and  that  he  is  not  thereby  barred  of  his  relief 
prayed  in  his  bill.''  The  decree  also  ascertains,  what  is  then 
due  to  the  plaintiff,  and  refers  the  cause  to  a  commissioner 
to  ascertain  what  real  estate  is  owned  by  the  defendants,  and 
the  liens  thereon  and  their  priorities. 

From  this  decree  the  defendants  appealed,  and  here  assign 
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as  error :  first,  the  permitting  of  the  filing  of  said  special 
replications,  and  second — the  deciding  that  said  judgment 
was  not  paid,  and  the  holding  of  the  same  a  lien  on  defend- 
ant's real  estate. 

The  court  did  err  in  permitting  said  replications  to  be  filed, 
because  they  have  fallen  into  disuse  in  equity  practice.  If 
the  answer  discloses  anything,  that  cannot  be  put  properly  in 
issue  by  a  general  replication,  the  plaintifi  should  amend  his 
bill.  {Jackson  v.  Ball^  21  W.  Va.  601 ;  Mioch  v.  Mining  ^ 
Petroleum  Company^  23  W.  Va.  314.)  If  the  defendant  by 
way  of  avoidance  sets  up  in  his  answer  distinct  matter,  which 
is  not  called  for«by  the  bill,  and  the  plaintiff  wishes  to  have 
before  the  court  all  the  circumstances  surrounding  such  new 
matter,  he  should  amend  his  bill.  {Snyder  v.  Martin,  17  W. 
Va.  282.)  But  here  by  the  filing  of  the  answer  there  was  no 
necessity  thrown  upon  the  plaintiff  to  amend  his  bill.  The 
bill  charged  that  the  judgment  was  unpaid  and  was  a  subsist- 
ing lien  upon  the  real  estate  of  the  defendants.  The  answer 
averred  that  the  judgment  had  been  tully  paid  by  the  defend- 
ant, Solomon  Chalfant,  to  the  attorney  of  the  plaintifi,  and 
exhibited  what  purported  to  be  said  attorney's  receipt  for 
nearly  the  amount  of  the  judgment,  which  the  receipt  stated 
to  be  in  full  of  said  judgment.  There  was  therefore  a  distinct 
issue  raised  by  the  answer,  viz :  Whether  or  not  said  judgnient 
had  wholly  or  in  part  been  paid.  Then  it  was  for  the  parties  on 
both  sides  to  take  evidence  upon  the  question  of  payment, 
that  is,  all  the  circumstances  attending  such  alleged  payment ; 
and  then  it  was  for  the  court  to  decide  on  the  evidence, 
whether  the  judgment  was  in  fact  paid.  And  it  was  per- 
fectly legitimate  under  the  pleadings  tor  the  plaintifi  by  his 
evidence  to  show,  if  he  could,  that  there  had  been  a  fraudu- 
lent combination  between  the  defendant  Solomon  H.  Chal- 
fant and  A.  J.  Conway,  the  attorney  of  plaintifi',  to  defraud 
the  plaintiff  of  his  money.  But,  it  is  said,  there  was  no  rep- 
lication to  the  answer.  I  think,  while  there  is  much  in  the 
special  replications  that  is  surplusage,  yet,  it  seems  to  me, 
they  amount  to  a  general  replication  ;  but  it  matters  not, 
whether  they  do  or  not,  for  no  replication  was  necessary  as 
proofs  were  taken  as  if  there  had  been.  Section  4  of  chapter 
134  of  the  Code  declares  :  "  No  decree  shall  be  reversed  for 
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want  ot  a  replication,  where  the  defendant  has  taken  deposi- 
tions, as  if  there  had  been  a  replication."  The  defendants 
here  took  numerous  depositions  on  the  question  whether  the 
judgment  was  paid. 

Another  error  is  assigned  in  the  brief  by  counsel  for  the 
appellants,  which  will  here  be  noticed.  He  insists,  that  there 
was  no  judgment,  because  it  was  not  entered  as  the  statute 
requires,  the  judgment  being  for  the  penalty,  to  be  dis- 
charged by  a  smaller  sum,  when  the  statute  now  requires 
that  the  damage  shall  be  ascertained  and  judgment  shall  be 
given  for  such  damages.  If  this  were  an  error,  as  no  preju- 
dice results  to  the  defendant  therefrom,  the  decree  would 
not  bo  revei*sed.  {Bank  v.  FUshman,  22  W.  Va.  317.) 
But  it  there  is  anything  in  the  assignment  of  error  to 
the  prejudice  of  the  defendant,  it  cannot  be  enquired 
into  here.  The  question,  whether  or  no  the  judgment  was 
erroneously  entered,  should  have  been  raised  in  that  case 
and  not  in  this.  There  certainly  is  a  judgment,  and  it  is  just 
as  certain  that  it  is  not  imd^  although  in  the  proper  court 
might  have  been  reversed,  because  voklable. 

The  only  remaining  (juestion  is  one  of  fact:  Was  the 
judgment  paid?  Thereisnodoubtot  the  authority  of  an  attor- 
ney in  goo<l  faith  to  receive  payment  of  a  judgment  due  his 
client.  {Smock  v.  Ikuk  5  Rand.  639;  Wilkinson  v.  Holloway^ 
7  Leigh  277 ;  Smith  v.  Lambert,  7  Grat.  143 ;  Wiley  v.  Mahoocl, 
10  W.  Va.  223.)  It  is  not  denied  that  at  the  time,  when  A. 
J.  Conway  is  said  to  have  received  the  payment,  he  was  the 
attorney  of  the  plaintiff,  and  if  the  money  was  in  good  faith 
paid  to  him,  it  was  a  good  payment  on  the  judgment.  Of 
course  he  could  not  take  in  full  discharge  of  the  judgment 
anything  less  than  the  full  amount  due;  for  an  attorney 
without  authority  from  his  client  has  no  power  to  comprom- 
ise a  claim  and  take  tor  it  less  than  the  sum  due. 

In  this  case  there  are  exhibited  some  strange  things, 
which  are  by  no  means  calculated  to  give  one  more  exalted 
views  of  human  nature.  Solomon  11.  Chalfant — of  whom 
over  forty  witnesses  say  his  character  for  truth  is  bad,  and 
they  would  not  believe  him  on  oath,  while  over  thirty  say  his 
character  is  good,  or  "good  as  far  as  they  know,"  and  they 
would   believe    him — ^tells    a    very    strange   story    indeed. 
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He  says  he  went  to  the  plaintiiF,  Martin,  in  the  latter  part  of 
December,  1877,  or  early  in  January,  1878,  and  proposed  to 
pay  him  a  part  of  the  judgment,  and  wanted  him  to  give 
him  a  year's  time  on  the  balance ;  that  Martin  said  he  would 
not  consent  to  any  arrangement  of  that  kind  without  the 
consent  of  his  attorney,  A.  J.  Conway ;  that  Martin  told 
witness  to  go  to  Conway,  and  any  settlement  or  arrange- 
ment he  made  with  Conway  would  be  all  right,  and  he 
would  ratify  it.  He  then  says  that  on  the  18th  day  of  March, 
1878,  he  paid  said  Conway  $1,895.20 ;  that  he  paid  him  in 
room  No.  7,  in  Nay's  hotel  in  Mannington,  in  the  county  of 
Marion ;  that  the  money  was  paid  a  little  after  dark,  and  he 
took  the  receipt  of  said  Conway  in  full  of  the  judgment ; 
that  he  drew  the  body  of  the  receipt  and  Conway  told  him  he 
had  signed  it,  but  he  did  not  see  him  sign  it;  that  he  told 
witness  he  signed  it  when  he  received  the  money ;  that  one 
day  during  the  March  term,  1878,  of  the  court,  he  met  Con- 
way and  Conway  asked  him  when  he  could  pay  the  Martin 
judgment,  and  witness  told  him  he  would  pay  it  about  the 
first  of  April,  he  thought ;  asked  him  how  much  it  was,  and 
he  said  $1,895.20;  that  witness  then  went  into  a  law-office 
and  wrote  the  receipt  and  took  it  to  Mannington,  and  in  a 
day  or  two  Conway  came  up,  and  came  into  the  drug-store 
where  witness  was  staying  and  asked  him  to  pay  oft  said 
judgment,  and  said,  if  witness  did  not  pay  it  off,  he  would 
have  an  execution  sent  to  Harrison  and  have  a  levy  made  on 
John  Chalfant's  property.  As  said  Chalfant  was  the  father 
of  witness,  he  did  not  want  that  done,  and  being  desirous  of 
saving  the  commission, witness  told  him  he  would  pay  it  oft; 
he  then  asked  witness  what  kind  of  a  receipt  he  wanted ;  he 
told  him  he  wanted  a  receipt  covering  all  the  law  from  be- 
ginning to  end,  and  witness  then  handed  him  the  receipt  he 
had  prepared,  and  told  him  to  take  it  and  copy  it,  and  make 
any  necessary  changes  and  give  it  the  correct  date,  and  come 
back  and  he  would  pay  him.  He  took  the  receipt  away  with 
him  and  came  back  a  little  after  dark,  and  said  he  was 
ready ;  they  went  to  witness's  room  at  the  hotel,  where  wit- 
ness paid  him ;  he  then  took  the  receipt  from  his  pocket  and 
gave  it  to  witness,  stating  he  had  signed  the  same  receipt 
witness  had  given  him,  that  it  was   as  good,  if  not  a  better 
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receipt  than  he  could  write,  that  it  made  no  difterence  about 
the  date,  that  it  would  be  good  without  a  date.  Witness  did 
not  see  Conway  afterwards.  He  learned  that  he  had  left  the 
State.  He  admits,  that  about  a  year  afler  this  he  went  to 
Colorado  to  attend  the  taking  of  Conway's  deposition,  to  be 
taken  at  the  instance  of  plaintiff,  and  says,  while  there  Con- 
way told  him  that  he  would  not  give  his  deposition,  but  that 
he  would  go  before  two  men  in  the  town,  and  acknowledge 
that  he  had  received  the  money,  or  acknowledge  a  copy  of 
the  receipt  before  a  notary  public.  He  asked  witness  which 
he  would  prefer.  Witness  told  him  he  would  prefer  an 
acknowledgement  of  a  copy  ot  the  receipt ;  he  told  witness 
to  meet  him  at  the  office  of  G.  G.  Miner  that  evening  at 
seven  o'clock,  and  he  would  acknowledge  a  copy  of  the  re- 
ceipt, and  he  did  so.  Conway  took  it  away,  and  witness  does 
not  know  why  he  did  not  give  it  to  him.  Saw  him  the  next 
day  but  had  no  conversation  with  him. 

On  cross-examination  he  said,  he  had  an  interview  with 
Conway  about  the  Martin  judgment  in  January,  1878 ;  that 
he  wrote  another  receipt  for  the  payment  of  said  judgment 
in  April  or  May,  1878,  and  sent  it  to  Conway  in  Colorado, 
and  requested  him  to  sign  it,  but  never  saw  it  afterwards ; 
that  he  got  $1,200.00  of  the  money  from  his  father  through 
a  bank  in  Fairmont,  over  $400.00  from  Joseph  E.  Morgan, 
about  $125.00  of  Caleb  Moore  and  don't  remember  where 
he  got  the  residue ;  that  Conway  agreed  with  him  the  hist 
of  December,  1877,  or  first  of  January,  1878,  that  if  he  would 
pay  him  $800.00  and  the  costs  of  the  suit  he  would  give  him 
a  year  on  the  balance,  and  when  he  offered  to  take  these 
terms  he  refused,  and  demanded  the  whole  and  would  give 
no  time  on  any  of  it  When  he  came  to  witness  on  March 
18,  witness  had  the  money  and  paid  him ;  that  he  sent  the 
second  receipt  to  Colorado  by  advice  of  counsel. 

J.  B.  Nay  who  was  the  security  on  the  forth-coming  bond 
says,  that  S.  H.  Chalfant  came  to  him  in  January,  1878,  and 
told  him  that  he  was  "broke"  and  would  like  to  secure 
witness  as  far  as  possible  on  the  Martin  claim;  that  the 
sheriff  had  closed  his  store,  which  witness  knew,  and  that  he 
was  going  to  leave  the  State,  that  he  would  pay  him  $950.00 
if  he  would  receipt  to  witness  in  full  for  the  claim, and  wrote 
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a  receipt  lor  witness  to  sign,  which  witness  files  with  his 
deposition;  that  witness  concluded  to  do  it,  as  he  thought,  he 
had  better  secure  himself  as  far  as  possible,  but  was 
afterwards  advised  by  counsel,  that  he  was  not  liable  for  the 
debt,  and  when  Chalfant  applied  to  him  again  refused  to 
accept  the  proposition;  that  Chalfant  then  ofiered  him 
$1,200.00  which  witness  refused,  and  Chalfant  then  "laugingly 
said  it  don't  make  any  difference,  I  can  get  another  man  to 
take  it,"  and  witness  asked  him  who,  and  he  said  he  had 
advice,  that,  as  Conway  was  Martin's  attorney,  his  receipt 
would  be  a  protection  against  the  claim.  Witness  further 
said  :  "When  Mr.  Chalfant  first  spoke  to  me  about  giving 
me  $950.00  for  the  claim  and  taking  a  receipt  in  full,  he  said 
it  was  understood,  that  I  was  broke  up,  and  it  he  was  in  my 
place,  he  would  save  all  he  could,  to  take  the  $950.00  and 
give  him  a  receipt  in  lull  for  the  Martin  claim  and  skip 
out."  *  *  *  "Some  time  after  the  first  conversation  we 
had,  Sol.  came  to  my  ofiice  door,  and  laughingly  remarked 
to  me  saying  Cal.  I  told  you  I  could  get  another  party  to 
take  that  claim — I  can  get  him  to  take  it  for  the  amount  or  a 
little  less  thati  I  offered  it  to  you.'  I  said  Sol.  how  can  A.  J. 
take  that  claim  for  less  than  its  face  for  he  is  the  attorney 
and  responsible.'     He  remarked,  *He  will  do  just  as  I  told 

you  to  do  get  the  money  by and  skip  out.' "     Shortly 

afterwards  witness  says  he  was  in  Mannington,  and  as  he 
was  passing  Chalfant's  drug  store  Chalfant  called  to  him, 
showed  him  the  receipt  and  said :  "I  told  you  I  could  do  as 
well  as  I  offered  you ;  I  have  done  better  and  here  is  the  receipt 
for  the  same  in  full ;"  and  he  also  said :  "When  Martin  gets 
his  money  he  will  know  it."  Witness  asked  why;  and  he 
said,  "Have  you  not  heard  that  Jack  has  skipped  out  ?" 

On  cross  examination  witness  said  the  last  conversation  was 
had  in  the  latter  part  of  March,  1878. 

Robert  J.  Denham  says,  that  S.  H.  Chalfant  told  him,  that 
he  had  not  paid  the  money  himself  to  Conway  but  was  satis- 
fied or  knew,  that  it  had  been  done.  He  said  the  reason  why 
he  knew  it  had  been  done,  was  that  the  party  who  paid  it 
was  equally  interested  with  himself. 

The  plaintiff  says,  that  in  December,  1877,  after  Chalfant 
had  applied  to  him  to  permit  him  to  pay  a  part  and  wait  on 

51 


Digitized  by 


Google 


402  Chalfants  v.  Martin.  [Sup.  Ct. 

him  a  year  for  the  balance,  he  took  time  to  consult  counsel 
as  to  the  effect  such  an  arrangement  would  have  on  the  sure- 
ties, and  he  afterwards  told  Chalfant,  if  he  would  pay  him 
$800.00  and  costs  of  the  suit  and  give  him  good  security,  that 
he  would  give  him  time  on  the  balance,  and  Chalfant  said  he 
would  do  so,  and  would  give  J.  B.  Nay  and  his  father  as  se- 
curity. He  then  fixed  a  day  for  the  completion  of  the 
arrangement ;  that  he  first  heard  of  the  alleged  payment  to 
Conway  about  the  25th  of  March,  1878,  and  soon  afler  went 
to  Mannington  and  called  on  Chalfant,  and  enquired  of  him, 
whether  he  had  a  receipt  for  the  money  from  Conway.  He 
hesitatingly  replied  that  he  had.  Witness  asked  to  see  it, 
and  Chalfant  told  him  his  counsel  advised  him  not  to  show 
it  to  any  one.  He  said  he  had  a  copy  of  the  receipt  which  he 
produced.  Witness  asked  him  to  let  him  see  what  he  termed 
the  original  receipt.  He  said  he  could  not  do  so,  as  his 
counsel  had  advised  him  not  to  show  that  receipt.  Witness 
told  him  that  if  it  was  an  honest  transaction,  he  could  see  no 
good  reason  why  he  should  not  see  the  receipt.  Chalfant 
then  reluctantly  said  he  could  see  it,  and  invited  him  to  his 
room  and  showed  it  to  him.  Witness  discovered  the  date 
and  told  Chalfant  that  looked  suspicious,  and  he  said  he  did 
not  have  the  money  when  it  was  written. 

William  C.  Denham  says,  that  a  short  time  after  Conway 
left,  Chalfant  showed  him  the  receipt,  and  Chalfant  explained 
to  him  how  it  happened  that  it  was  dated  when  it  was.  He 
said  it  was  understood  that  Conway  was  not  to  leave  until 
after  that  date,  but  hearing  that  Conway  was  going  to  leave 
sooner,  "  he  had  sent  the  receipt  to  Conway  to  sign  before  he 
left,  and  he  supposed  Conway  had  signed  it  without  noticing 
that  the  date  was  wrong." 

A.  N.  Parish  says  he  had  a  conversation  with  Chalfant, 
after  Conway  left,  and  he  said  he  expected  he  knew  the  rea- 
son that  Conway  left.  Witness  asked  him  for  the  reason, 
and  he  said  he  had  paid  Conway  the  money  on  the  Martin 
judgment;  said  he  had  paid  him  at  the  drug-store ;  said  he 
would  show  witness  a  copy  of  the  receipt,  but  witness  asked 
to  see  the  receipt,  and  he  took  him  to  his  room  and  showed 
it  to  him,  by  doubling  it  up  so  he  could  only  see  the  signa- 
ture.    Witness  then  asked  to  see  the  whole  receipt,  and  when 
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he  showed  it  to  him,  witness  asked  him  why  it  was  dated 
April  1,  as  that  time  had  not  come  yet?  lie  said,  "that  is 
when  I  am  to  pay  the  balance." 

Several  ot  these  witnesses  are  related  to  Martin  or  Conway. 

Conway's  deposition  was  taken  in  Colorado  upon  notice 
given  by  the  plaintiff.  He  explicitly  denies  executing  the 
receipt  or  receiving  any  money,  and  some  four  witnesses 
beside  S.  H.  Chalfant,  say  they  believe  the  signature  to  the 
receipt  is  Conway's,  and  three  say  they  do  not  believe  it  is, 
while  Sands,  the  cashier  of  a  bank  in  Fairmont,  s«iys  he  is 
not  able  to  tell,  although  he  has  seen  him  write  and 
was  familiar  with  his  hand-writing.  As  an  expert  he  says 
there  are  strong  points  of  resemblance  in  some  ot  the  let- 
ters in  the  body  of  the  receipt,  which  Chalfant  admits  he 
wrote  himself,  and  in  the  signature.  Conway  says,  that  in 
January,  1879,  in  Colorado,  Chalfant  proposed  to  pay  him 
the  judgment,  if  he  would  acknowledge  on  the  back  of  a 
copy  of  the  receipt,  that  it  was  good  and  save  him  prosecu- 
tion at  home ;  that  witness  made  the  acknowledgment  before 
6.  G.  Miner,  a  notary  public,  and  held  the  receipt  for  the 
payment  of  the  judgment.  Chalfant  refused  to  pay  the 
amount  and  he  destroyed  the  receipt.  Chalfant  by  his  own 
admission  went  to  Colorado  to  be  present  at  the  taking  of 
Conway's  deposition,  and  he  says,  that,  while  he  was  there, 
Conway  went  before  a  notary  and  acknowledged  the  signa- 
ture of  the  receipt  to  be  genuine,  and  then  kept  it.  Conway 
supplies  an  omission  in  Chalfant's  deposition,  or  a  part  of  it. 
He  says  that  he  acknowledged  a  falsehood,  but  that  he  was 
to  receive  the  amount  of  the  judgment  as  a  consideration 
therefor. 

This  transaction  alone  would  convince  me  of  the  entire 
lack  of  principle  in  both  of  these  men.  Both  of  them 
seem  willing  to  do  anything  or  swear  to  anything  to  advance 
tlieir  own  interests.  It  is  doubtful,  taking  the  whole  evi- 
dence together,  whether  Conway  ever  signed  the  receipt ; 
but  it  seems  to  me,  there  is  a  greater  probablity  that  he  did 
than  that  he  did  not.  But  from  this  whole  evidence  I  am 
entirely  convinced,  that  if  any  money  at  all  was  paid  to  Con- 
way, it  was  not  the  whole  amount  mentioned  in  the  receipt, 
and  if  any  money  was  paid  to  Conway,  it  was  under   a   base 
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agreement  to  cheat  and  defraud  the  plaintiff  of  his  whole 
claim  ;  and  this  being  true,  the  payment  was  not  even  to  the 
amount  so  received  a  payment  on  the  debt.  While  it  is  true 
that  apayment  made  to  an  attorney  is  a  good  payment  on  his 
client's  claim,  yet  such  payment  must  by  the  debtor  be  made 
in  good  faith.  If  the  attorney  and  the  debtor  enter  into  a 
fraudulent  agreement,  that  the  debtor  will  pay  the  attorney 
a  part  of  the  debt  and  the  latter  will  give  him  a  receipt  for 
the  whole,  and  it  is  understood,  that  the  money  so  paid  is 
not  to  be  paid  to  the  creditor  but  is  to  be  kept  by  the  attorney, 
the  payment  of  money  by  the  debtor  to  the  attorney  under 
such  circumstances  is  no  payment  on  the  debt,  unless  the 
attorney  pay  the  same  to  his  client.  Of  this  the  surety  of 
the  principal  debtor  has  no  right  to  complain.  As  we  have 
seen,  payment  to  an  atttorney  is  not  payment  of  or  on 
a  debt,  unless  made  in  good  faith;  and  if  the  payment 
was  made  to  the  attorney  by  the  principal  debtor  under 
a  fraudulent  combination  between  the  attorney  and  the 
debtor  for  the  purpose  of  defrauding  the  creditor,  then 
it  can  not  be  regarded  as  a  payment  on  the  debt,  unless 
actually  paid  by  the  attorney  to  his  client,  and  of  course 
could  not  inure  to  the  benefit  of  the  surety  of  the  principal 
debtor  any  more  than  it  conld  to  the  debtor  himself,  because 
it  is  not  a  payment  on  the  debt. 

There  is  no  error  in  the  decree  of  the  circuit  court  and 
it  is  therefore  affirmed. 

Affirmed. 


SPRING-SPECIAL  TERM, 


WHEELING. 
Chancey  v.  Smith. 

Submitted  January  19,  1885.— Decided  March  21,  1885. 

1.  The  simple  fact,  that  a  tenant  moves  off  the  leaded  premiRes  during 
his  term,  does  not  entitle  his  landlord  to  enter  and  put  another 
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tenant  in  possession  ;  and  if  the  landlord  does  so  enter  during 
the  term,  the  first  lessc^e  may  recover  the  premises  Irom  the  sec- 
ond lessee  by  action  of  unlawful  entry  and  detainer,    (p.  407.) 

2.  In  an  action  of  unlawful  entry  and  detainer  commenced  before  a 
Justice  and  taken  by  appeal  to  the  circuit  court  the  Jury  are 
sworn  on  the  trial  of  the  appeal  to  "  try  the  issue  Joined  "  Instead 
of  being  sworn  *'  to  try  whether  the  defendant  unlawfully  with- 
holds the  premises  in  controversy ;''  all  the  facts  are  certified  and 
show  that  the  case  was  tried  on  its  merits,  and  that  no  injustice 
was  done  the  piaintifT  in  error  by  reason  of  this  irregularity. 
Hkld  : 

This  is  not  such  error  as  will  warrant  the  Appellate  Court  in  re- 
versing the  Judgment,  especially  when  no  objection  to  this 
irregularity  was  made  in  the  trial  court,    (p.  408  ) 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 
Court. 

J.  G.  SchiUmg  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Snyder,  Judge  : 

Action  of  unlawful  entry  and  detiiiner  tried  before  a  justice 
and  taken  by  appeal  to  the  circuit  court  of  Koane  county 
where  the  case  was  tried  by  jury  and  a  verdict  rendered  and 
judgment  given  for  the  plaintiff,  J.  T.  Chancey,  and  the 
defendant,  John  Smith,  brought  the  case  to  this  Court  by 
writ  of  error. 

All  the  facts  proved  are  certified  and  are  in  substances  as 
follows :  The  plaintifi,  Chancey,  rented  the  premises  in  con- 
troversy for  one  year  ending  March  1,  1883,  took  possession 
and  was  living  on  the  premises  and  in  August,  1882,  he  rented 
the  same  for  another  year  to  expire  March  1,  1884.  In  the 
fall  of  1882,  he  sowed  a  part  of  the  land  in  wheat  and  in 
November  of  that  year  he  moved  oft  the  farm  leaving  some 
fodder  and  hay  thereon  which  he  sold  during  the  winter, 
but  when  he  left  he  requested  one  Riddle  to  look  after 
the  farm  and  put  up  the  fences;  that  in  March,  1883, 
J.  W.  Hall,  from  whom  the  plaintiff  had  leased,  rented  the 
premises  to  the  defendant  and  he  moved  on  them  March  27, 
1883,  they  being  then  unoccupied  except  by  the  wheat  crop 
sown  by  the  plaintiff"  and  the  hay  and  fodder  left  thereon  as 
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aforesaid ;  that  the  said  Hall  claimed  he  had  rented  the  hirm 
to  the  plaintift'  for  the  second  year  on  conditions,  and  that 
as  the  plaintift  had  left  it  and  let  the  fences  go  down  so  that 
it  was  out  in  the  commons  he,  Hall,  intended  to  hold  the 
farm  if  he  lawfully  could. 

The  defendant  asked  the  court  to  give  the  jury  five 
instructions,  the  substance  of  which  is  embraced  in  these 
propositions : 

1.  That  it  the  jury  believe  the  plaintiff  was  not  in  the 
actual  pessession  of  the  premises  at  the  time  the  defendant 
took  possession,  they  must  find  for  the  defendant. 

2.  If  the  jury  find  that  the  plaintift  leased  from  Hall  and 
lived  on  the  premises,  but  afterwards  moved  oflT  and  then 
while  the  premises  were  unoccupied  the  said  Hall  leased  the 
same  to  the  defendant  and  put  him  in  possession,  they  must 
find  for  the  defendant  although  the  lease  of  the  plaintiff  from 
Hall  had  not  expired  ;  and 

3.  If  the  jury  believe  that  the  plaintiff  quit  the  premises  by 
his  own  act,  then  the  crops,  if  any  on  the  premises,  became 
forfeited  and  belonged  to  Hall  his  landlord. 

The  court  reluscd  to  give  any  of  said  instructions,  but  in 
lieu  thereof  gave  the  following: 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff 
leased  the  premises  mentioned,  and  that  his  term  had  not  ex- 
pired, and  that  he  had  the  possession  thereof,  and  that  the 
defendant,  during  the  plaintiff's  term,  and  while  the  plaintiff 
was  so  in  possession  by  occupation  or  the  cultivation  of  the 
land,  leased  said  land  and  entered  upon  said  premises  with- 
out the  consent  of  the  plaintiff,  then  the  jury  should  find  for 
the  plaintift  and  ascertain  his  damages  ;  but  if  the  jury,  on 
the  other  hand,  believe  from  the  evidence  that  the  plaintiff 
had  so  rented,  and  that  his  term  had  not  exinred,  yet  that  the 
jjlaintift  had  abandoned  his  lease  and  his  possession  of  the  said 
land  and  premises,  and  that  after  such  abandonment  by  the 
plaintiff  of  his  leaae  and  possession,  the  defendant  rented  said 
premises  and  entered  thereon,  then  in  that  case  the  jury 
should  find  for  the  defendant." 

The  defendant  excepted  to  the  action  of  the  court  in  refus- 
ing to  give  his  instructions  and  in  giving  the  said  instruction  in 
lieu  thereof.  These  rulings  raise  the  first  question  to  be  decided. 


Digitized  by 


Google 


March,  1885.]  Chancey  v.  Smith.  407 

111  order  to  maintain  an  action  ot  unlawful  entry  or  detainer 
it  is  essential  that  the  plaintift  shall  have  actual  possession  or 
the  right  to  the  possession,  and  that  the  defendant  should  be 
a  wrong-doer,  but  where  he  has  the  right  it  is  not  essential 
that  he  should  also  have  the  actual  or  physical  possession,  the 
pedis  possession  at  the  time  the  unlawful  entry  is  made  by  the 
defendant.  Starrs  v.  Feick,  24  W.  Va.  605;  Duffv,  Good, 
Id.  682. 

The  landlord  by  leasing  the  premises  and  placing  the  ten- 
ant in  possession,  transferred  both  the  possession  and  the 
right  to  the  possession  to  the  tenant  during  the  term  of  the 
lease,  and  during  the  term  he  could  have  no  more  right  to 
enter  than  a  stranger.  All  his  rights  so  far  as  the  possession 
was  concerned,  were  absolutely  vested  in  his  tenant.  If,  how- 
ever, the  tenant  forfeits  his  lease  or  entirely  abandons  the 
premises,  then  the  right  to  the  possession  reverts  to  the  land- 
lord and  he  may  lawfully  enter.  Mitchell  v.  Carder,  21  W. 
Va.  277. 

In  the  case  at  bar  it  does  not  appear  that  the  plaintift  had 
either  forfeited^his  lease  or  abandoned  the  premises.  He  left 
a  growing  crop  on  part  of  the  land  and  also  some  hay  and 
fodder,  and  placed  the  farm  under  the  care  of  Riddle  to  look 
after  it  and  put  up  the  fences.  lie  showed  no  purpose  of 
abandoning  it,  but  his  acts  and  conduct  clearly  indicate  an 
opposite  intention.  And  there  is  no  evidence  ot  any  forfeit- 
ure of  the  lease.  The  fact  that  the  plaintift  moved  oft  the 
premises  without  abandoning  them  or  an  intention  to  do  so, 
did  not  amount  to  a  vacation  of  the  possession  or  a  forfeiture 
of  his  lease.  It  follows,  therefore,  that  neither  of  the  instruc- 
tions of  the  defendant  properly  stated  the  law,  and  CBpecially 
when  applied  to  the  facts  in  this  case,  and,  consequently,  they 
were  each  properly  rejected.  The  instruction  given  by  the 
court  was  a  correct  exposition  of  the  law  in  my  opinion,  as 
applied  to  this  case.  It  was  certainly  as  favorable  to  the  de- 
fendant as  the  law  and  the  facts  would  permit,  and  he  has  no 
ground  to  complain  of  it. 

There  is  plainly  nothing  in  the  claim  that  the  verdict  was 
contrary  to  the  facts  proved. 

It  is  assigned  as  error,  that  there  was  no  issue  and  that  the 
jury  were  improperly  sworn  to  "  try  the  issue  joined," 
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In  cases  of  this  kind,  when  brought  in  the  circuit  court, 
the  statute  provides  that,  "  If  the  defendant  appear  he  shall 
plead  *  *  *  not  guilty,"  and  that  upon  this  issue  "a jury 
shall  be  impaneled  to  try  whether  he  unlawfully  withholds 
the  premises  in  controverey."  Section  2,  chapter  8,  Acts 
1882,  p.  10. 

In  cases  of  appeals  from  the  judgments  of  justices,  the 
statute  declares  that,  "The  appeal  may  be  tried  upon  the 
pleadings  made  up  in  the  justices'  court,"  &c. — Section  169 
chapter  9,  Acts  1881,  p.  86. 

No  formal  pleadings  are  required  in  justice's  courts  and 
their  proceedings  are  necessarily  treated  with  great  indul- 
gence. If  the  court  can  see  that  substantial  justice  has  been 
done,  the  proceedings  though  informal  and  irregular  will  be 
sustained.  It  clearly  appears  in  the  case  at  bar  that  the  case 
was  tried  on  its  merits  without  objection  to  the  manner  in 
which  the  jury  was  sworn,  and  that  no  injustice  was  done  to 
the  plaintiti:  in  error.  To  revei*se  the  judgment  in  a  case  of 
this  character  on  account  of  the  technical  irregularity  here 
complained  of,  and  which  was  not  relied  on  in  the  trial  court, 
would  be  unprecedented.  Informalities  of  a  similar  nature 
are  often  disregarded  in  cases  originating  in  the  circuit  court ; 
and,  aforlioriy  they  should  be  disregarded  in  cases  originating 
before  a  justice  as  did  this  case. —  Ihtkl  v.  YateSy  20  W.  Va., 
464  ;  Griffce  v.  McCoy ^  8  Id,  201 ;  Haffnian  v.  Anderson^  9  Id, 
817;  Southside Railroad  Co,  v.  Dainels,  20  Grat.  344. 

For  the  foregoing  reasons,  I  am  of  opinion  that  the  judg- 
ment of  the  circuit  court  should  be  affirmed. 

Affirmed. 


WHEELING. 

State  i\  Chapman. 

Submitted  January  19, 1886— Decided  March  21,  1885. 

Upon  an  indictment  under  ftection  1,  chapter  107,  Acts  1877,  for  sell- 
ing spirituous  liquors  witliout  a    State  license  therefor,  if  the 
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record  shows  that  an  *4DdictnieDt  for  unlawful  retailing''  whs 
found,  such  record  is  suffliceuttoshow  the  finding  of  such  indict- 
ment by  the  grand  jury. 

The  facts  of  the  case  are  stated  iu  the  opinion  of  the 
Court. 

Attomey'Gei}eral  Waits  tor  the  Stute. 

No  appearance  for  defendant  in  error. 

Snyder,  Judge  : 

At  the  August  term,  1881,  of  the  circuit  court  of  Koane  county 
the  grand  jury  ot  that  county  found  an  indictment  against  D. 
W.  Chapman  for  "unlawful  retailing,"  and  at  the  November 
term  "  the  defendant  moved  the  court  to  quash  the  said  in- 
dictment and  strike  the  same  from  the  docket,  because  there 
is  no  record  ot  the  finding  thereof,  and  no  sufficient  record  ol 
the  finding  of  said  indictment  by  the  grand  jury."  The 
court  sustained  said  motion  an<l  quashed  the  indictment.  To 
this  action  of  the  court  the  State  obtained  this  writ  of  error. 

The  indictment  is  for  the  sale  of  spirituous  liquors,  &c., 
without  a  State  license  therefor,  and  is  drawn  in  the  usual 
form  under  the  first  section  ot  chapter  107  of  the  Acts  of  1877. 
It  is  not  claimed  tliat  the  indictment  is  defective  in  any  re- 
spect. The  only  objection  is  to  the  form  of  the  record  of  the 
finding. 

After  setting  out  the  swearing  and  charging  of  the  grand 
jury  the  record  recites,  that  they  retired  to  their  room  "and 
after  being  absent  for  awhile  returned  into  court  with  the 
following  bill  of  indictment,  to-wit:  State  of  West  Virginia 
vs.  D.  W.  Chapman — Indictment  for  unlawful  retailing.  A 
true  bill.     M.  B.  Armstrong,  Foreman." 

The  only  question  to  be  decided  is,  whether  or  not  tliis 
record  shows  a  sufficient  finding  of  the  indictment  by  the 
grand  jury. 

This  Court  in  the  case  of  the  State  v.  Fitzpatrick^  8  W.  Va. 
707,  decided  that,  "  When,  in  an  indictment,  it  is  alleged 
that  a  person  without  having  a  State  license  therefor,  sold, 
and  oflTered  and  exposed  for  sale,  at  retail,  spirituous  liquora 
and  other  drinks,  and  itappears  by  the  record  that  an  indict- 

d2 


Digitized  by 


Google 


410  Kaufle  i\  Dblanby.  [Sup.  Ct. 

ment  for  unlawful  retailing  was  presented,  the  record  of  the 
finding  of  the  indictnrient  is  sufficient." 

The  case  at  bar  is  almost  identical  with  this  case  and  is 
ruled  by  it.  See  also  the  cases  of  Grookham  v.  The  State,  5 
W.  Va.  510;  Teffi  v.  Commonwealth,  8  Leigh  721;  and 
Thompson's  case,  2  Qrat.  724. 

The  judgment  of  the  circuit  court  must,  therefore,  be  re- 
versed, the  defendant's  motion  to  quash  the  indictment  over- 
ruled, and  the  case  remanded  for  trial. 

Hevebsed.     Remanded. 


WHEELING. 

Kaufle  v.  Delaney. 

Submitted  January  21.  1885.— Decided  March  21,  1885. 

Tiie  provisions  of  section  1,  chapter  141,  Ac^s  1872-3,  authorizing 
municipal  corporations  to  impose  a  license-tax  for  the  exercise  of 
certain  privllegeA  outside  and  witliin  one  mile  of  their  corporate 
limits,  does  not  authorize  the  imposition  of  such  tax  for  general 
municipal  purposes,  but  only  for  the  liquidation  of  bonds  issued 
under  the  authority  of  said  act. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 
Court. 

W.  A.  McCorkle  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Snyder,  Judge  : 

The  county  court  of  Kanawha  county,  on  April  21,  1881, 
granted  to  Joseph  Kaufle  a  State  license  to  sell  spirituous 
liquors,  &c.,  from  May  1,  1881  to  April  30,  1882,  at  his 
saloon  on  Elk  road  in  said  county  outside  of  the  corporate 
limits  of  the  city  of  Charleston  but  within  one  mile  of  said 
limits,  he  having  previously  obtained  from  its  council  the 
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consent  of  the  said  city  to  the  granting  of  such  license. 
Kaufle,  having  paid  the  State  license-tax  and  given  the  bond 
required  by  the  statute,  proceeded  to  conduct  the  business 
permitted  by  said  license.  On  May  27, 1881,  the  council  of 
said  city  passed  an  ordinance,  declaring  that,  no  person, 
without  a  city-license  therefor,  should  sell  spirituous  liquor, 
&c.  outside  and  within  one  mile  of  the  corporate  limits  of  the 
city,  and  fixing  the  tax  for  such  license  at  $50.00  per  year. 
Kaufle  was  notified  of  said  ordinance,  but  he  denied  its  validity 
and  continued  his  business  without  paying  said  tax. 

On  June  27, 1881,  R.  R.  Delaney,  mayor  of  said  city,  fined 
Kaufle  $5.00  for  violating  said  ordinance,  and  for  refusing  to 
pay  said  fine  detained  him  in  custody.  Thereupon  Kaufle 
filed  his  petition  in  the  circuit  court  of  Kanawha  county, 
charging  that  he  was  illegally  detained  in  custody  and  pray- 
ing that  he  might  be  discharged  by  writ  of  habeas  corpus. 

The  mayor  appeared  in  court,  and,  the  facts  having  been 
agreed,  the  court  on  July  15,  1881,  decided  that  said  ordi- 
nance was  invalid  and  the  arrest  and  detention  of  Kaufle 
thereunder  illegal  and  discharged  him.  This  writ  of  error 
was  then  obtained  by  said  Delaney,  mayor,  &c. 

The  only  question  presented  here  is  the  validity  of  said 
ordinance. 

It  is  not  claimed,  that  there  is  anything  either  in  the 
special  charter  of  the  city  of  Charleston — chapter  39,  Acts 
1875,— or  in  the  general  statute  regulating  licenses — chapter 
107,  Acts  1877, — authorizing  such  an  ordinance  and  I  can 
find  none.  But  it  is  claimed  that  said  ordinance  is  founded 
on  and  authorized  by  section  1,  chapter  141,  Acts  1872-3, 
which  among  other  matters  provides,  that 

"Every  city,  town  and  village,  by  its  corporate  authorities, 
in  the  exercise  of  its  police  and  fiscal  affairs,  may  imi)ose  a 
license  tax  for  any  privilege  for  the  exercise  of  which  the 
State  imposes  a  license  tax,  and  for  the  right  to  tax  such 
privilege  and  for  the  purpose  of  enforcing  the  same,  and  such 
police  regulations  as  may  be  prescribed  for  such  city,  town  or 
village,  the  jurisdiction  of  every  city,  town  or  village  shall 
extend  one  mile  beyond  the  corporate  limits  of  any  such  city, 
town  or  village  as  prescribed  by  the  act  of  its  incorpo- 
ration." 
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There  can  be  no  question  that  the  language  here  employed 
is  sufficiently  broad  and  comprehensive  to  authorize  this  or- 
dinance; nor  can  there,  it  seems  to  me,  be  any  doubt  as  to 
the  power  of  the  legislature  to  confer  upon  a  city  or  town  the 
authority  to  pass  such  an  ordinance.  Langhorrit  v.  Robinson^ 
20  Grat.  661.  But  the  serious  enquiry  here  is,  whether  the 
power  conferred  by  said  language,  taking  the  whole  act  to- 
gether, is  a  general  power  authorizing  such  license-tax  for 
all  municipal  purposes,  or  whether  it  is  special  and  limited, 
authorizing  such  tax  only  to  raise  funds  to  pay  liabilities 
created  under  said  act. 

It  will  be  observed  that  the  title  of  the  act  is,  "An  act  au- 
thorizing municipal  corporations  to  issue  bonds,"  and  that 
the  entire  subject  of  the  body  of  the  act,  with  the  exception 
of  the  provision  quoted,  relates  to  the  mode  of  issuing  bonds 
and  the  manner  of  providing  for  their  payment.  While  the 
title  is  comprehensive  enough  to  warrant  the  provision  for 
raising  funds  by  license-tax  or  otherwise  for  the  liquidation 
of  such  bonds,  it  seems  to  me,  that  to  construe  the  act  to 
authorize  the  city  to  pass  an  ordinance  for  collecting  such  a 
tax  for  general  purposes  would  make  it  obnoxious  to  the  pro- 
visions of  section  30  of  article  6  of  our  Constitution,  which 
declares  that,  "No  act  liereafler  passed,  shall  embrace  more 
than  one  object,  and  that  shall  be  expressed  in  the  title." 

This  provision  has  been  construed  by  this  Court.  And 
while  it  has  been  settled  that  that  portion  of  it,  which  pro- 
hibits the  legislature  from  embracing  more  than  one  object 
in  the  act,  is  merely  directory,  it  is  also  settled  that,  if  the 
same  act  embraces  any  independent  object  not  expressed  in 
its  title,  it  is  void  as  to  such  object.  Shields  v.  Bennett^  8  W. 
Va.  74 ;  Jacob  v.  Slack,  Id.  612. 

The  object  must  be  expressed  in  the  title  to  make  the  act 
valid  as  to  such  object  or  provision.  But  when  the  principal 
object  is  expressed  in  the  title,  and  the  act  embraces,  with 
such  principal  object,  details  covering  other  auxiliary  objects 
and  provisions  for  giving  effect  to  such  principal  object,  the 
act,  if  not  otherwise  objectionable,  will  be  valid  not  only  as 
to  the  principal  object  but  likewise  a«  to  the  supplemental 
objects  and  provisions.  The  degree  of  relationship  between 
the  principal  object  and  the  auxiliary  provisions  is  not  ma- 
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terial  if  they  legitimately  tend  to  the  accomplishment  ot  the 
general  purpose  expressed  in  the  title.  In  re  Mayei^  60  N. 
Y.  504 ;  Cooley  on  Const  Lira.  143. 

But  under  the  most  favorable  view  of  the  subject,  any  pro- 
vision of  the  act  which  is  incongruous  in  itself,  and  which, 
by  no  fair  intendment,  can  be  considered  as  having  a  neces- 
sary or  proper  connection  with  the  object  expressed  in  the 
title,  will  be  held  unconstitutional  and  void.  People  v.  Ma- 
honey,  13  Mich.  495. 

The  provisions  of  this  act  above  quoted,  if  limited  to  rais- 
ing revenues  for  the  payment  ot  the  principal  or  the  interest 
of  bonds  authorized  by  the  act,  would  under  the  estab- 
lished interpretation  ot  said  section  30  of  article  6  of  the  con- 
stitution be  valid,  but  they  cannot  be  sustained  if  construed 
to  authorize  the  raising  of  revenues  for  general  municipal 
purposes.  The  power  to  tax  tor  such  purposes  cannot  by 
any  fair  intendment  be  considered  as  having  a  necessary  or 
proper  connection  with,  or  relation  to,  the  object  expressed 
in  the  title.  It  is  a  subject  independent  of  and  foreign  to 
the  issuing  of  bonds  by  the  corporation.  Therefore,  under 
the  rule,  that  where  a  statute  is  susceptible  of  two  construc- 
tions, one  of  which  does  and  the  other  does  not  conflict  with 
the  constitution,  the  Court  will  adopt  that  interpretation  which 
avoids  such  conflict  and  reject  that  which  would  render  the 
statute  inoperative,  we  must  hold  the  said  provisions  of  sec- 
tion 1  of  chapter  141  of  the  Acts  of  1872-3,  did  not  authorize 
the  city  of  Charleston  to  pass  the  said  ordinance  in  the  gen- 
eral form  it  did,  and  that  the  circuit  court  did  not  err  in 
holding  the  arrest  and  detention  of  the  said  Kaufle  under  its 
provisions  illegal. 

The  said  city,  in  enforcing  said  statute,  acts  under  a  lim- 
ited power  and  when  it  exercises  that  power  it  is  incumbent 
on  it  to  show  aflirmatively  that  it  is  acting  within  the  pre- 
scribed limits  of  its  authority.  The  ordinance  to  be  valid 
should  show  by  its  terms  that  the  tax  is  imposed  to  raise 
funds  to  pay  either  the  principal  or  the  interest  on  bonds 
issued  under  the  provisions  of  said  act 

Nor  is  there  any  evidence  in  this  case  to  show  for  what 
purpose  said  license-tax  was  attempted  to  be  collected.  It 
was  incumbent  on  the  city  to  establish,  as  a  condition  of  the 
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right  to  collect  such  tax,  that  it  was  imposed  to  liquidate 
bonds  issued  under  said  act. 

For  these  reasons  the  judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 


WHEELING. 


Hale  v.  Donahue  &  Co. 
Submitted  January  29,  1885.— Decided  March  21,  1885. 

1.  The  grounds  for  the  attachment  are  the  conciusions  of  the  law. 

The  *'  material  facts, '^  which  the  statute  requires  the  affiant  to 
state,  are  the  alleviations,  from  which  the  court  may  be  properly 
authorized  to  conclude,  that  the  grounds  exist.  Consequently 
an  affidavit,  which  states  that  a  debtor  did  an  act  or  acts,  which 
of  themselves  are  not  necessarily  fraudulent,  with  an  intent  to  de- 
fraud his  creditors  without  more  is  not  sufficient,    (p.  416.) 

2.  An  affidavit,  in  which  the  material  facts  stated  were  held  insuffi- 

cient to  sustain  the  grounds  of  the  attachment,    (p.  416) 

The  facts  ot  the  case  appear  in  the  opinion  of  the  Court. 
W,  E,  Lively  for  plaintift  in  error. 
J.  T.  McGraw  for  defendant  in  error. 

Johnson,  President  : 

In  Jan  nary,  1884,  the  plaintiff  brought  an  action  of  as- 
sumpsit  against  the  defendants  in  the  circuit  court  of  Taylor 
county,  and  sued  out  an  attachment  against  the  property  of 
the  defendants.  On  April  3,  1884,  the  defendants  moved 
the  court  to  quash  the  attachment,  which  motion  was  sus- 
tained by  the  court,  and  the  attachment  was  quashed.  To 
this  judgment  the  plaintiff  obtained  a  writ  of  error  and 
supersedeas. 

The  material  question  to  be  decided  is :  Did  the  court  err 
in  quashing  the  attachment  ?     It  did  not  err,  if  as  claimed 
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by  the  detendauts  the  affidavit  on  ^hich  it  was  based  is  fatally 

defective.     The  affidavit  is  here  inserted : 

"  State  of  West  Virginia,  Taylor  County^  to-mt  : 

"  Abraham  C.  Hale  this  day  personally  appeared  before 
me  in  my  office  and  county  aforesaid,  and  made  oath  that  M. 
Donahue  &  Co.  are  indebted  to  him  in  the  sum  of  $1,016.92, 
(one  thousand  and  sixteen  dollars  and  ninety-two  cents,)  with 
interest  thereon  from  the  first  day  of  September,  1883,  until 
piaid,  for  a  bill  of  sawed  lumber  delivered  to  said  M.  Donahue  & 
Co.  at  the  depot  of  the  Clarksburg,  Weston  and  Glenville 
Railroad  and  Transportation  Company,  in  the  town  of  Weston, 
Lewis  county.  West  Virginia,  and  that  he  is  entitled  to  re- 
cover said  amount  of  $1,016.92,  with  interest  and  costs  in  his 
action  of  trespass  on  the  case  in  assumpsit  at  this  time  pend- 
ing and  undetermined  in  the  circuit  court  of  Taylor  county, 
West  Virginia ;  and  also  that  affiant  believes  the  following 
grounds  exist  which  enable  him  to  obtain  an  attachment,  to- wit: 
That  M.  Donahue  &  Co,  are  removing  their  lumber  and  prop- 
erty out  of-  this  State  with  intent  to  detraud  their  creditors. 
The  affiant  also  states  that  the  material  facts  acted  on  by  him 
and  which  show  the  existence  of  the  grounds  upon  which 
his  application  lor  an  attachment  is  based,  are  as  follows : 
That  said  M.  Donahue  &  Co.  contracted  with  affiant  to  pur- 
chase sawed  lumber  of  him,  and  affiant  was  to  deliver  said 
lumber  at  the  depot  of  the  C.  W.  &  G.  R.  R.  &  T.  Co.,  in 
Weston,  Lewis  county.  West  Virginia,  and  the  said  M.  Dona- 
hue &  Co.  promised  to  make  weekly  or  even  daily  payments 
if  affiant  desired  it.  Said  company  did  make  some  payments 
to  affiant,  and  when  they  stopped  paying,  said  affiant  insisted 
that  said  company  comply  with  their  part  of  the  contract, 
but  instead  of  paying  as  promised,  the  said  M.  Donahue  & 
Co.  made  fair  promises  and  induced  the  affiant  to  continue  to 
deliver  lumber,  assuring  said  affiant  from  time  to  time  by 
letter  and  otherwise  that  they  would  pay  up  in  full  in  a  few 
days ;  that  Michael  Donahue  and  James  Donahue  constitute 
the  company  of  M.  Donahue  &  Co. ;  that  affiant  is  informed 
and  believes  that  the  firm  of  M.  Donahue  &  Co.  is  insolvent 
and  unable  to  pay  their  debts,  and  that  the  lumber  belonging 
to  said  firm,  and  at  present  lying  at  the  depot  of  said  C.  W. 
&  Q.  R.  R.  &  T.  Co.,  in  the  town  of  Weston,  Lewis  county. 
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West  Virginia,  is  all  the  property  the  affiant  can  look  to  tor 
his  debt ;  that  said  M.  Donahue  &  Co.  are  loading  said  lum- 
ber on  cars  at  the  depot  of  said  railroad  company  at  Weston, 
Lewis  county,  daily  and  shipping  the  same  away  out  of  this 
State  without  paying  for  the  same,  especially  this  affiant  who 
sold  said  company  a  large  portion  of  said  lumber.  Affiant  is 
informed  and  believes  that  unless  he  can  stop  the  shipment 
of  said  lumber,  that  said  M.  Donahue  &  Co.  will  have  nothing 
left  in  this  State  out  of  which  he  can  make  or  save  his  debt, 
interest  and  costs  aforesaid." 

It  will  be  observed,  that  the  material  facts,  upon  which  the 
application  for  an  attachment  is  based,  are  not  any  stronger 
to  show  evidence  of  fraudulent  intent  than  were  those  found 
in  the  affidavit  in  DelapMne  ^  Co,  v.  Armstrong^  21  W.  Va. 
211 .  In  that  case  we  held,  that  the  acts  set  out  in  the  affi- 
davit of  material  facts  were  not  necessarily  fraudulent,  and 
held,  that  the  grounds  for  the  attachment  are  the  conclusions 
of  the  law  ;  that  the  "  material  facts,  which  the  statute  requires 
the  affiant  to  state,  are  the  allegations  from  which  the  court 
may  be  properly  authorized  to  conclude,  that  the  grounds 
exist.  Consequently  an  affidavit,  which  states  that  the  debtor 
did  an  act  or  acts,  which  of  themselves  are  not  necessarily 
fraudulent,  with  an  intent  to  defraud  creditors,  without  more 
is  insufficient." 

For  the  reasons  given  in  the  opinion  in  that  case  the  affi- 
davit here  is  fatally  defective;  and  the  court  did  not  err  in 
quashing  the  attachment.  The  other  objections  to  the  judg- 
ment it  is  not  material  to  consider,  as  they  depend  upon  the 
decision  of  the  motion  to  quash.  The  judgment  is  affirmed 
with  costs  and  damages. 

Affirmed. 


WHEELING. 

Lynch,  Adm'r  v.  Henry  et  als. 

Submitted  Septembers,  1884.— Decided  March  21,  1885. 

1.  State  of  W.  Va.  v  Low,  21  W.  Va.  678,  and  Winanii  v.  Winans, 
22  W.  Va.  678,  approved  and  the  principles  laid  down  in  those 
eases  applied,    (p.       .) 
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2.  Thompson  Y.  Catlett,  24W.  Va.  525,  approved  and  the  principles  of 
chancery  practice,  in  reference  to  exceptions  to  com  mission  er's  re- 
ports decided  in  that  cause  commented  on  and  applied  in  this 
cause,    (p.       .) 

Statement  of  the  case  by  Green,  Judge  : 

Jacob  Lynch,  administrator  de  bonis  non  with  the  will 
annexed  of  Isiiac  Lynch,  at  the  April  rules,  1880,  filed  in  the 
circuit  court  of  Harrison  county  his  bill  to  subject  to  the 
payment  of  a  judgment  of  said  court,  which  he  had  obtained 
against  Eugene  Henry,  a  tract  of  land  owned  by  Eugene 
Henry  in  Doddridge  county,  West  Virginia,  containing  323 
acres.  He  made  certain  parties  alleged  to  have  liens  by 
judgment  or  otherwise  defendants.  The  bill  was  afterwards 
amended  by  making  certain  other  judgment-creditors  and 
lienors  parties.  The  answers  of  numerous  defendants  to  this 
bill  and  the  amended  bill  were  filed ;  but  it  is  unnecessary  to 
state  the  contents  of  any  ot  them.  On  June  15,  1881,  the 
cause  was  regularly  heard,  and  with  consent  of  the  defendant 
Eugene  Henry  the  cause  was  referred  to  a  commissioner 
to  ascertain  and  report,  wiiat  land  Eugene  Henry  owned  tliat 
is  liable  to  the  liens  named  in  the  bill  and  the  amended  bill 
and  any  other  liens  thereon  and  the  respective  priorities  of 
these  liens,  what  amount  if  any  is  due  on  them,  and  which 
should  be  collected  out  of  the  purchase-money  payable  by 
Henry  to  PL  B.  Fleming,  commissioner  referred  to  in  Flem- 
ing's answer;  and  whether  the  rents  and  profits  ot  said 
lands  will  pay  the  liens  on  said  land  in  five  years,  and  that 
publication  be  made  for  four  weeks  in  some  newspaper  in 
this  county  of  the  time  and  place  of  executing  this  order, 
which  should  be  equivalent  to  personal  service  of  notice  on 
the  parties  interested. 

On  February  3,  1882,  an  order  was  entered  in  said  cause 
reciting,  that  the  judge  of  the  circuit  court  of  Harrison  coun- 
ty was  present  in  court  but  could  not  properly  preside  at  the 
trial  and  hearing  of  this  cause,  and  that  the  clerk  proceeded 
to  hold  an  election  to  elect  a  judge  for  the  trial  of  the  cause, 
and  that  thereupon  the  attorneys  present  and  practicing  in 
the  court  and  entitled  to  vote  by  ballot  elected  Thomas  W. 
Harrison,  who  is  an  attorney  admitted  to  practice  in  that 
court,  a  judge  to  try  this  cause.     The  commissioner  had  in 
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the  meantime  made  his  report  pursuant  to  the  order  of 
reference  after  giving  the  notice  required.  The  cause  was 
before  the  commissioner  from  August  22, 1881,  to  November 
1,  1881,  and  after  completing  the  report  it  remained  in  the 
commissioner's  office  for  two  months,  and  was  then  returned 
to  the  clerk  of  the  circuit  court  of  Harrison,  no  exceptions 
having  been  filed  by  anj-  person  interested,  while  the  report 
was  in  the  commissioner's  office.  At  the  next  term  of  the 
court  on  January  22,  1882,  Eugene  Henry  by  his  counsel 
filed  ten  exceptions  to  the  report,  nine  of  which  were  because 
the  proof  before  the  commissioner  was  insufficient  to  support 
his  report;  that  the  vendor's  lien  on  the  land  was  paid;  that 
there  is  not  and  will  not  be  money  in  Fleming's  hands  from 
said  Kinney,  it  having  been  all  disbursed  under  the  order  oi 
the  court  in  another  suit,  and  because  there  was  not  before  the 
commissioner  any  evidence  sufficient  to  establish  eight  other 
judgments  reported  as  liens  on  the  land  of  Eugene  Henry. 
But  these  nine  exceptions  are  not  more  particularly  set  out,  as 
there  was  no  request  by  any  one  made  to  the  commissioner, 
while  the  cause  was  before  him,  to  report  or  return  with  his 
report  any  of  the  evidence  taken  before  him  nor  exceptions 
to  his  report,  before  it  was  returned  to  the  clerk's  office. 

The  only  exception  for  error  on  the  face  of  the  report  was 
the  tenth  exception,  which  was,  that  the  commissioner  did 
not  report  the  priority  of  the  liens  and  did  report  debts  which 
were  not  liens.  The  liens  reported  are  all  judgments,  and 
they  are  arranged  in  the  report  in  the  order  of  their  rendi- 
tion, and  the  date  of  each  judgment  is  given,  and  there  is 
nothing  on  the  face  of  the  report  to  show  that  any  of  the 
debts  reported  were  not  liens,  but  it  appears  on  the  feucQ  of 
the  report,  that  they  were  all  liens. 

The  special  judge  on  the  day  he  was  elected,  February  3, 
1882,  after  the  plaintiff  had  filed  in  court  copies  of  certain  ot 
these  judgments,  heard  the  case  on  this  report  and  excep- 
tions and  sustained  six  of  these  exceptions,  overruling  the 
others ;  but  being  of  opinion  that  the  errors  in  said  report 
could  be  remedied  without  recommitting  the  same,  ordered, 
that  the  cause  be  continued  for  proof  as  to  these  errors  or 
supposed  errors.  At  the  next  term  ot  the  court,  the  special 
judge  being  on  the  bench,  the  cause  was  heard  upon  the 
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papers  heretofore  read,  answer  of  Eugene  Henry,  replication 
thereto,  upon  said  report  of  Commissioner  Hornor,  to  which 
exceptions  were  filed  by  Eugene  Henry,  and  which  excep- 
tions were  sustained  as  to  the  judgments  reported  in  favor 
of  Mathew  G.  Holmes  and  David  Gosorn  and  overruled  as  to 
the  others,  and  upon  depositions  of  John  Remlinger  and  E. 
Maxwell.  On  consideration  whereof  it  appeared  to  the  court, 
that  the  following  judgments  were  liens  upon  the  land  of 
said  Henry  in  the  order  hereinafter  stated.  Then  follow  in 
the  decree  in  their  order  various  judgments  against  said 
Henry  fully  stated  as  to  whom  due  and  their  amount  and 
trom  what  time  interest  was  to  be  calculated  and  the  costs 
decreed  and  the  total  amount  of  the  judgment  debt,  interest 
and  costs  up  to  the  date  of  the  decree.  And  this  decree  then 
proceeds  as  follows : 

"And  it  further  appearing  from  the  report  of  said  commis- 
sioner Hornor,  that  the  rents  and  profits  of  the  land  of  said 
defendant  Henry  for  five  years  will  not  pay  the  liens  afore- 
said, it  is  adjudged,  ordered  and  decreed  that  unless  the  said 
Henry  shall  within  twenty  days  from  the  date  of  this  decree 
pay  to  the  plaintiff  his  costs  herein  expended,  and  to  the  lienors 
aforesaid  the  said  several  sums  ascertained  to  be  due  them, 
the  judgment  of  Lloyd  Lowndes  to  be  paid  to  R.  T.  Lowndes, 
administrator  of  Lloyd  Lowndes,  deceased,  that  John  Bassel 
who  is  hereby  appointed  a  commissioner  for  the  purpose, 
shall  sell  said  land  in  the  bill  and  proceedings  in  this  cause 
mentioned,  before  the  front  door  of  the  court  house  of  Dod- 
dridge county,  on  some  day  during  a  term  of  the  circuit  or 
the  county  court  ot  said  county,  for  one-fourth  cash  in  hand, 
and  the  residue  on  a  credit  of  twelve,  eighteen  and  twenty- 
four  months,  taking  trom  the  purchaser  notes  with  approved 
security,  and  retaining  a  lien  upon  said  land  as  additional 
security.  Said  sale  to  be  advertised  for  four  weeks  prior 
thereto  in  some  newspaper  published  in  said  county  of  Dod- 
dridge, if  any,  and  by  printed  notice  posted  at  the  front  door 
of  the  clerk's  oflice  of  the  county  court  of  said  county  of 
I>oddridge,  and  at  some  public  place  at  the  village  of  Green- 
wood, in  said  county,  for  a  like  period.  Before  collecting 
or  receiving  any  of  the  proceeds  of  such  sale,  said  commis- 
sioner  shall  execute  bond  in  the  penal  sum  of  $3,600.00,  con- 
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ditioned  according  to  law,  and  he  is  requircci  to  report  his 
proceedings  hereunder  in  order  that  a  further  decree  maybe 
made  herein.  Said  sale  may  be  made  in  front  of  or  at  the 
frontdoor  of  the  building  in  which  the  said  circuit  or  county 
court  of  said  county  may  be  actually  held  or  sitting.  But 
this  decree  is  without  prejudice  to  the  right  of  Mathew  Q. 
Holmes  and  David  Gosorn  to  make  the  amount  of  their  judg- 
ments out  of  any  other  property  of  the  said  Henry  other 
than  said  land." 

An  affidavit  ot  Eugene  Henry  is  copied  in  the  reconl  and 
is  stated  by  the  clerk  to  have  been  lodged  among  the  papers 
of  the  cause ;  bHt  it  constitutes  no  part  of  the  record.  The 
deposition  of  John  Remlinger  referred  to  in  this  decree  was 
taken  May  2,  1882.  It  proves  that  a  judgment  in  favor  of 
W.  J.  Kester,  assignee  of  John  Remlinger,  belonged  to 
Kester  and  was  properly  audited  in  his  favor,  having  been 
assigned  to  him  by  John  Remlinger.  The  deposition  of 
Edwin  Maxwell  referred  to  in  said  decree  taken  at  the  same 
time  proves  the  correctness  of  the  commissioner's  report  in 
the  matter  covered  by  the  first  exception  of  Henry  to  the  rc^ 
port.  This  deposition  was  excepted  to,  because  it  shows,  that 
there  was  better  evidence  in  existence  to  prove  what  was 
proven  by  Maxwell.  This  exception  was  not  referred  to  in 
the  decree. 

To  this  decree  of  June  4,  1882,  an  appeal  and  supersedeas 
has  been  granted.  The  petition  for  the  appeal  sets  out  the 
following  grounds  of  error : 

"1.  All  the  proceedings  had  before  the  Hon.  Thomas  W. 
Harrison,  'special  judge,'  are  void  because  the  statute  under 
which  he  undertook  to  perform  the  functions  of  a  judge  of 
the  circuit  court  of  Harrison  county  in  a  particular  casCj  is 
unconstitutional  and  void.  ( Vide  sec.  15,  art.  VHI,  amended 
constitution  of  1880 ;  Acts  1881,  ch.  3,  sec.  2. 

"2.  It  was  error  to  decree  that  your  petitioner's  land  would 
not  rent  for  enough  in  five  years  to  pay  the  liens  against  it, 
because  there  was  no  evidence  before  the  court  or  the  com- 
missioner tending  to  show  that  to  be  true. 

"3.  It  was  error  to  overrule  your  petitioner's  exception  to 
said  commissioner's  report  respecting  the  claim  of  V.  E. 
Dotson,  because   the   evidence   offered  to  prove  said  judg- 
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iiicnt  disclosed  that  no  lawful  judgment  had  ever  been 
rendered. 

"4.  It  was  error  to  overrule  your  petitioner's  exception  to 
said  commissioner's  report  respecting  the  judgment  of 
K.  H.  Dew  against  your  "petitioner,  because  there  is  not  the 
slightest  suspicion  of  evidence  that  such  a  judgment  ever 
existed. 

"5.  It  was  error  to  overrule  your  petitioner's  exception  to 
said  commissioner's  report  respecting  the  judgment  reported 
in  favor  of  B.  F.  McKeehan  against  your  petitioner,  because 
there  was  not,  nor  is  there  yet,  any  evidence  of  the  existance 
of  such  a  judgment. 

"6.  It  was  error  to  read  the  deposition  ot  E.  Maxwell,  be- 
cause the  exceptions  thereto  were  well  taken. 

"7.  It  was  error  to  read  the  deposition  of  John  Tiemlinger, 
because  taken  without  notice  to  your  petitioner,  neither 
he  nor  his  counsel  being  present  at  the  time  of  taking  the 
said  deposition  or  knowing  of  the  taking  of  said  depo- 
sition. 

"8.  It  was  error  to  render  said  decree  and  decree  a  sale  of 
your  petitioner's  land  before  the  court  had  ascertained 
wliether  the  lien  retained  in  the  deed  from  A.  B.  Fleming, 
special  commissioner,  to  Snowden  S.  Kinney  (your  petition- 
er's grantor),  had  been  discharged.  ( Vide  answers  of  A.  B. 
Fleming  and  petitioner  and  decree  of  June  1,  1882.) 

"9.  It  was  error  to  decree  to  Wm.  J.Kester  the  Remlinger 
iudgment,  because  aside  from  Remlinger's  deposition  the 
proof  therefor  was  insufficient. 

"10.  It  was  error  to  confirm  said  commissioner's  report 
without  proof  of  all  the  facts  found  by  him  being  returned 
with  his  said  report,  and  also  proper  evidence  ot  his  having 
made  the  report  in  pursuance  of  the  former  order  of  the 
court. 

"For  these  and  other  errors  in  said  record  appearing,  your 
petitioner  prays  that  an  appeal  be  allowed  him  and  that  said 
cause  may  be  reviewed  and  reversed." 

A.  L,  Husted  for  appellant. 
John  Bassel  for  appellee. 
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Green,  JuixiE: 

It  haH  been  decided  by  this  Court  in  the  case  of  the  St€Ue 
V.  Loioe,  21  W.  Va.  782  and  in  Winans  v.  WinanSy 22W.  Va 
678,  that  there  is  nothing  in  the  first  assignment  of  error ; 
and  it  must  be  overruled.  Under*  the  decision  in  Thompson  v. 
az^fc«,24  W.  Va.,points5,6,  and  7  ofthe  syllabus  p.  626  all  the 
other  nine  assignments  of  error  in  the  petition  of  the  appel- 
lant must  be  overruled.  On  page  641  this  Court  says :  **liy 
section  seven  of  chapter  fifty  seven  of  Acts  of  1882  it  is  provided, 
that,  when  the  commissioner  has  completed  his  report,  unless  it 
is  otherwise  ordered  by  the  court  or  agreed  by  the  parties,  he 
shall  retain  it  ten  days  for  their  examination.  Any  party 
without  being  at  the  expense  of  taking  a  copy  may  inspect 
the  report  and  file  exceptions  thereto.  But  any  party  may 
except  to  such  report  at  the  first  term  of  the  court  to  which 
it  is  returned  or  by  leave  of  the  court  after  said  term.  It 
will  be  observed  that  unless  his  report  is  excepted  to  during 
the  ten  days  he  retains  it  for  examination,  he  is  neither  ex- 
pected nor  required  to  return  with  it  the  evidence  which  was 
before  him  and  on  which  he  acted,  but  it  is  only  when  his 
report  is  excepted  to,  while  it  remains  in  his  oflice,  after  it 
is  complete*!,  that  he  is  required  to  return  any  of  the  evi- 
dence before  him,  and  even  then  he  is  only  required  to  return 
that  part  of  the  evidence,  which  was  before  him  in  regard  to 
the  matter  excepted  to,  upon  which  he  acted  in  making  up 
his  report.  If  therefore  the  commissioner's  report  is  not  ex- 
cepted to,  while  it  remains  in  his  office  after  it  is  completed, 
the  evidence,  which  wjis  bc^fore  him,  and  upon  which  he  act- 
ed, forms  no  part  of  his  report,  unless  specially  made  so  by 
the  report  itself  or  the  order  of  the  court.  It  follows  there- 
fore in  almost  every  case,  that,  when  there  are  no  exceptions 
to  his  report  filed  with  the  commissioner,  the  court,  to  which 
it  is  returned,  can  not  have  what  evidence  was  before  him, 
and  must  therefore  presume  that  he  had  sufficient  evidence 
to  sustain  his  report,  or  else  the  party  injured  thereby  would 
have  excepted." 

I  am  satisfied,  that  the  practice  thus  held  by  this  Court  to 
be  correct,  though  it  is  so  obviously  fixed  by  the  seventh 
section  ofthe  Acts  of  1882  (see  page  110  of  said  Acts  of  1882,) 
is   very  often  disregarded  by  our  circuit  courts,  as  it  was 
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in  this  cause.  In  this  cause  the  matter  referred  to  the  com- 
inissioner  was  pending  before  him  from  August  22,  1881,  to 
November  1,  1881,  when  the  report  was  completed.  The 
commissioner  retained  it  in  his  office  for  two  months  till  De- 
cember 31,  1881,  and  no  exceptions  were  filed  to  the  report 
by  any  of  the  parties.  The  commissioner  did  not  return  with 
his  report  the  evidence,  on  which  it  was  based.  In  this  he 
acted  properly;  tor  he  had  not  been  required  by  the  order  of 
reference  to  return  any  of  the  evidence  taken  before  him  with 
his  report,  no  one  had  filed  any  exceptions  before  him  nor 
asked  him  to  return  any  of  the  evidence,  on  which  he  based 
any  part  of  his  report. 

The  proper  place  in  a  case  of  this  character  for  parties  to 
make  up  their  issues  and  carry  on  their  controversies  in  ref- 
erence to  any  debts  or  liens  against  the  judgment-debtor  or 
his  land  or  any  other  matters  referred  to  the  commissioner 
is  before  the  commissioner,  and  while  the  cause  is  before  him 
on  the  order  of  reference.  If  the  commissioner  decides  any 
of  these  points  of  controversy  wrong  in  the  judgment  of  any 
of  the  parties,  when  he  has  made  up  his  report,  wherein  his 
judgment  on  these  controverted  points  appears,  it  is  the  duty 
of  any  party,  who  regards  the  commissioner  as  having  de- 
cided any  point  wrongfully  and  to  his  prejudice,  to  except  to 
the  report  on  this  point  and  requestthe  commissioner  to  send 
up  with  his  report  all  the  evidence  before  him  on  the  point, 
so  that  the  court  may  inspect  it  and  thus  have  an  opportunity 
to  review  the  decision  of  the  commissioner.  If  any  of  the 
parties  desire  to  take  turther  evidence  on  the  disputed  point, 
he  should  ordinarily  be  allowed  to  do  so,  and  in  the  words  of 
this  seventh  section  of  chapter  fifty-seven  of  Acts  of  1882, 
"  the  commissioner  should  with  his  report  return  the  excep- 
tions and  such  remarks  thereon,  as  he  may  deem  pertinent, 
and  the  evidence  relating  thereto."  K,  after  this  exception 
is  thus  filed  and  this  additional  evidence  taken,  any  should 
be  taken — ^the  commissioner,  as  directed  by  the  statute,  should 
make  his  remarks  thereon — should  state,  whether  in  his 
judgment  there  be  an  error  in  his  report  on  the  point  ex- 
cepted to;  and  if  there  be,  he  should  correct  it  and  make  out 
his  statement  of  the  account  as  thus  modified  by  such  correc- 
tion.    And  then  the  court  on  this  point  or  points  at  the  next 
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term  oi  the  court  passes  upon  this  report  and  sustains  the 
original  report  or  the  corrected  report,  if  it  has  been  cor- 
rected, or  the  exception  to  the  report,  if  the  commissioner 
himself  had  not  sustained  it  and  corrected  it  accordingly. 

It  is  true  that  this  seventh  section  of  chapter  fifty-seven  of  Acts 
ot  1882  does  provide,  that  "a  party  may  except  to  such  report 
at  the  first  term  di  court,  to  which  it  is  returned,  or  by  leave 
of  the  court  after  said  term."  But  as  the  court  does  not  have 
this  evidence  before  it,  ou  which  that  report  is  made,  unless 
where  the  evidence  or  the  portion  of  it  on  a  particular  point 
is  returned  with  the  report,  as  it  usually  is  not  and  generally 
should  not  be,  ot  course  such  exceptions  made  at  the  term 
of  the  court  would  ordinarily  be  an  exception  only  to  an 
error  on  the  face  of  the  report,  or  it  might  be  an  error  ap- 
pearing from  the  evidence,  which  the  commissioner  may 
have  chosen  to  send  up  with  his  report  as  a  part  thereof, 
whicU  in  fact  is  but  an  exception  for  an  error  appearing  on 
the  face  of  the  report. 

It  is  true  as  stated  in  Thompson  v.  Catleti^  24  W.  Va.  540, 
the  evidence  before  the  commissioner  on  particular  points 
must  be  brought  before  the  court  "by  order  of  the  court" 
and  at  the  instance  of  some  party,  in  order  that  the  court 
may  act  on  the  exceptions  filed  at  the  term  of  the  court, 
and  not  before  the  commissioner.  -  But  as  the  party  asking 
the  court  by  its  order  to  direct  such  evidence  to  be  sent  up, 
that  it  be  examined  on  the  hearing  of  an  exception  filed  at 
the  term  of  that  court,  is  in  default  in  not  filing  his  exception 
before  the  commissioner,  such  a  request  to  make  such  an  or- 
der should  not  be  granted  as  a  matter  of  course;  and,  be- 
fore it  is  granted,  the  court  should  be  satisfied  by  affidavit  or 
otherwise,  that  justice  to  the  parties  in  the  cause  requires 
that  this  evidence  before  the  commissioner  on  the  point 
excepted  to  during  a  term  of  the  court  should  be 
brought  before  the  court;  and  the  court  should  be 
well  satisfied,  that  the  object  of  filing  such  exception  at 
the  term  of  the  court  instead  of  before .  the  commis- 
sioner was  not  to  delay  the  hearing  of  the  cause  on  its  merits, 
and  wa«  not  to  get  an  unfair  advantage  by  objecting  to  in- 
formal evidence  heard  by  the  commissioner,  when  the  cause 
was  before  him  And  not  then  objected  to  by  any  party.     For 
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such  informal  evidence,  such  as  affidavits  or  other  evidence 
not  technically  legal,  il  heard  or  taken  before  the  commis- 
sioner, would  probably  be  such  as  could  have  been  supplied 
by  depositions  or  other  evidence,  which  would  have  been 
strictly  legal,  had  any  objection  been  made  to  them  or  ex- 
ception taken  to  the  report,  while  it  was  before  the  commis- 
sioner, on  account  of  such  informal  evidence  having  been 
taken  or  considered. 

In  the  case  before  us  the  report  of  the  commissioner  was 
ma<le  and  acted  upon  before  the  act  of  1882  took  effect ;  but  the 
portion  of  section  seven  chapter  fifty-seven  of  Acts  of  1882,  on 
which  the  above  remarks  are  based,  is  identical  with 
section  seven  chapter  one  hundred  and  thirty  of  the 
code  then  in  force,  when  this  report  was  made  and 
acted  upon.  As  no  exceptions  were  filed  to  the  com- 
missioner's report,  while  the  cause  was  before  the  com- 
missioner, and  as  there  were  no  errors  on  the  tace  of  the  re- 
port, and  none  of  the  evidence  before  the  commissioner  had 
been  returned  to  the  court,  and  all  the  exceptions  of  the 
judgment-debtor,  Henry,  were  for  errors  based  on  the  insuffi- 
ciency of  the  evidence  before  the  commissioner  to  sustain 
certain  liens,  which  the  commissioner  had  reported  against 
the  judgment-debtor,  the  court  should  have  overruled  all  the 
exceptions  to  the  commissioner's  report  in  its  decree  of  Feb- 
ruary 3, 1882,  and  should  have  confirmed  the  report  and  or- 
dered a  sale  of  the  real  estate  of  the  judgment-debtor,  guch 
as  w^as  made  by  the  court  on  June  1,  1882.  But  instead  of 
doing  this  the  court  in  its  decree  of  Februarj'  3,  1882,  ob- 
viously examined  the  evidence,  which  had  been  taken  before 
the  commissioner,  when  the  causO'Was  before  him,  though  it 
had  not  been  returned  as  a  part  of  the  report,  and  finding 
no  evidence  to  sustain  certain  judgments  reported  as  liens  it 
sustained  some  of  Henry's  exceptions  to  the  report,  but  did 
not  recommit  the  cause,  because  it  was  obvious,  that  the  evi- 
dence to  support  these  judgments  could  be  readily  supplied, 
if  the  cause  was  simply  continued,  and  this  being  done,  this 
evidence  was  supplied,  and  on  June  1,  1882,  a  decree  of  sale 
was  made,  which  could  properly  have  been  made  on  Febru- 
ary 3,  1882. 

If  the  counsel  of  Eugene  Henry  had  moved  the  court  on 
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February  3, 1882  to  order  that  the  evidence,  on  which  the 
judgments,  to  which  he  had  excepted,  should  be  sent  up  to 
the  court,  the  court  should  have  refused  to  make  any  such 
order ;  for  the  exceptor,  Henry,  had,  while  the  cause  was 
before  the  commissioner  afler  the  making  of  the  report 
auditing  these  judgments,  the  most  ample  time  to  file  excep- 
tions to  the  report,  such  as  he  afterwards  filed  ;  and  as  the 
record  shows  no  reason  why  he  did  not,  the  inference  must 
be  drawn,  that  he  did  not  file  these  exceptions  before  the 
commissioner,  because  he  knew  that  there  was  really  no 
justice  in  them,  and  that  the  formal  proot  wanting  to  sus- 
tain the  affidavits  could  have  been  at  once  supplied.  The 
evidence  shows  satisfactorily,  that  the  ten  exceptions  filed  at 
the  term  of  the  court  were  simply  filed  to  prevent  at  that 
time  a  decree  for  the  sale  of  the  exceptor's  land. 

I  presume  that  in  some  cases  the  commissioner  had  looked 
at  the  order-book  of  the  court  rendering  some  of  the  judg- 
ments and  acted  on  information  thus  obtained  in  auditing 
them,  instead  of  requiring,  as  he  should  have  done,  attested 
copies  of  all  these  judgments  to  be  filed  with  him.  But  if 
these  exceptions  had  been  made  before  the  commissioner,  the 
proper  evidence  could  have  been  at  once  produced. 

Of  course  the  appellant  was  not  prejudiced  by  the  court 
reading  the  depositions  of  E.  Maxwell  and  John  Eemlinger, 
as  the  same  decree  for  the  sale  of  his  land  should  have  been 
made,  had  these  depositions  never  been  taken.  There  is  no 
evidence  that  they  were  taken  without  notice,  and  not  being 
excepted  to  on  that  account  no  such  objection  could  betaken 
to  them  in  this  Court.  The  presumption  is  they  were  taken 
on  due  notice.  An  affidavit  of  Eugene  Henry  made  to  ob- 
tain another  continuance  of  this  cause  before  a  decree  of  sale 
has  been  copied  into  the  record ;  but  it  constitutes  no  part  ot 
the  record  never  having  been  filed  or  acted  upon  by  the  court 
below.  But  if  it  had  been  a  part  of  the  record,  it  showed 
no  sort  of  ground  for  a  continuance.  It  was  an  affidavit, 
that  a  judgment  against  him  in  favor  of  Gosorn  amounting 
to  $26.29  had  been  audited,  and  that  he  could  prove  by 
Gosorn  himself,  that  it  had  been  paid  by  affiant,  and 
giving  excuses  for  not  having  taken  Gosorn's  deposition. 
But   as  it  appears,   that  he   could   have  .proven   this  pay- 
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ment  himself,  he  is  entirely  without  excuse  in  not  having 
done  so. 

For  these  reasons  the  decree  of  the  court  of  June  1,  1882, 
must  be  affirmed,  and  the  appellee,  Jacob  Lynch  administrator 
de  bo7ns  non  with  the  will  annexed  of  Isaac  Lynch,  must  re- 
cover of  the  appellant,  Eugene  Henry,  his  costs  in  this  Court 
expended  and  thirty  dollars  damages. 

Affirmed. 


WHEELING. 

RuTTER  &  Co.  V.  Sullivan  et  als. 

Submitted  January  26,  1886.— Decided  March  21,  18a5. 


1.  Where  it  was  shown  to  the  court,  that  the  plaintiffs  were  non-resi- 

dents, and  security  for  costs  was  required,  and  the  court  accepted 
an  ''  undertaking ''  instead  of  a  bond,  and  no  objection  was  made 
thereto  by  the  defendants,  who  proceeded  to  trial,  the  givin£:  of 
the  **  bond"  was  waived  by  them.    (p.  429.) 

2.  Where  in  an  action  of  ansumpHt  against  a  partnership  the  defend- 

ants filed  with  their  plea  of  non-asmmipsit  an  alfidavit  denying 
the  partnership,  and  theplaintiif  demurred  to  the  affidavit,  which 
demurrer  was  overruled,  the  demurrer  being  immaterial  should 
not  have  been  entertained,  and  no  Judgment  could  be  given  by 
the  court  on  overruling  such  demurrer,    (p. 429.) 

3.  In  an  action  of  assumpsit  against  a  partnership,  if  the  defendants 

claim,  that  there  was  a  non-Joinder  of  proper  defendants,  such 
matter  can  only  be  raised  by  plea  in  abatement  and  must  be  filed 
at  rules,  section  58  of  chapter  125  of  the  Code  having  no  applica- 
tion to  such  a  case.    (p.  430.) 

4.  Where  there  is  a  motion  to  set  aside  a  verdict  and  grant  a  new 

trial  on  the  ground  of  after-discoved  evidence,  and  there  is  in  the 
record  no  certificate  of  theevidence  or  facts  proven,  the  bill  of  ex- 
ceptions raising  such  exception  will  not  be  considered  by  the  ap- 
pellate court,  it  being  impossible  to  ascertain  whether  the  after- 
disco  vered  testimony  is  merely  cumulative  or  is  of  such  a  charac- 
ter as  ought  to  produce  a  different  result  on  a  new  trial,    (p.  431.) 
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5.  While  the  genf^ral  rule  is,  that  the  jurisdiction  of  a  court  of  limited 

jurisdiction  must  appear  by  the  record,  yet  it  is  in  the  power  of 
the  legislature  to  change  the  rule  and  declare,  that  it  shall  be  pre- 
sumed, until  the  contrary  appears,    (p.  431.) 

6.  The  municipal  court  of  Huntington  created  by  act  of  the  legisla- 

ture passed  March  4,  1879,  is  a  court  of  limited  jurisdiction, 
(p.  431.; 

7.  The  constitutionality  of  section  nineteen  of  said  act,  providing  for 

depositing  jury-fees  before  a  jury  could  be  had,  cannot  be  raised 
in  a  caae,  where  a  jury  was  waived,    (p.  432.) 

8.  The  act  of  March  4, 1879,  creating  the  municipal  court  of  Hunting- 

ton and  providing  that  its  operation  should  be  suspended,  until 
it  was  approved  by  the  voters  of  the  city  of  Huntington,  is  con- 
stitutional and  valid,   (p.  432.) 

Statement  by  Johnson,  President  : 

This  was  an  action  of  assumpsit  brought  in  1879  in  the 
municipal  court  of  Huntington  by  the  plaintiffs  to  secure  the 
price  of  goods,  &c.  The  defendants  were  charged  as  part- 
ners. They  pleaded  non  assuirij^t  and  filed  affidavits  deny- 
ing the  partnersBip.  The  record  shows  that  the  plaintrfta 
demurred  to  each  of  "said  affidavits  or  pleas,"  and  the  court 
overruled  the  demurrers.  A  jury  was  waived,  and  the  court 
in  lieu  of  a  jury  heard  the  case  and  gave  judgment  for  the 
plaintiffs  for  $485.85  with  interest  and  costs.  The  defen- 
dants took  three  bills  of  exceptions  to  rulings  of  the  court ; 
the  first,  to  the  admission  of  certain  evidence;  the  second, 
.  to  the  refusal  of  the  court  during  the  trial  to  require  new 
parties  to  be  made  defendants ;  and  the  third,  to  the  refusal 
of  the  court  to  grant  a  new  trial  on  the  ground  of  after-dis- 
covered testimony.  The  defendants  obtained  from  the  cir- 
cuit court  of  Cabell  county  a  writ  of  error  to  the  judgment, 
and  assigned  as  error,  that  the  court  accepted  an  undertaking 
instead  of  a  bond  for  costs,  it  appearing  the  plaintiffs  were 
non-residents;  that  the  court  erred  in  failing  to  give  judg- 
ment for  defendants  on  overruling  the  demurrer,  the  plain- 
tiffs having  failed  to  withdraw  it.  The  defendants  also  in- 
sisted on  the  errors  saved  by  the  bills  of  exceptions,  and 
finally  insisted  that  the  judgment  should  be  reversed,  because 
the  act  creating  the  municipal  court  of  Huntington  is  un- 
constitutional and  void.     Upon  a  hearing  of  the  writ  of  error 
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the  circuit  court  reversed  the  judgment  and  retained  the 
case  to  be  turther  proceeded  in. 
To  this  judgment  a  writ  of  error  was  granted  by- this  Court. 

r.  H.  Harvey  and  Sims  ^  Enshw  for  plaintiff  in  error. 

J.  H.  Ferguson  for  defendant  in  error. 

Johnson,  President  : 

The  first  error  assigned  is,  that  no  bond  was  filed  for 
security  for  costs,  as  the  court  required,  but  an  undertaking 
in  the  form  previously  required  by  statute.  The  record  does 
not  show,  that  any  objection  was  made  to  the  security  tendered 
or  to  the  form  of  the  writing.  The  objection  was  therefore 
waived.  This  would  have  been  so,  though  no  security  at  all 
had  been  given.     HiU  v.  Stansbury,  18  W.  Va.  477. 

The  point  attempted  to  be  raised  in  the  first  bill  of  excep- 
tions will  not  be  considered,  because  the  answer  of  the  wit- 
ness is  not  given,  and  it  does  not  appear  that  the  defendant 
suftered  any  injury  thereby. 

The  next  error  assigned  is,  that  the  court  did  not  give 
judgment  for  defendants  upon  overruling  the  demurrer  to 
the  so-called  pleas.  They  are  in  form  as  follows :  "  W.,  one 
of  the  defendants  for  plea  says,  that  the  said  plaintiffs  their 
action  aforesaid  ought  not  to  have  and  maintain  against  him, 
the  said  W.,  because  he  says  there  is  not  now  nor  never  has 
been  any  partnership  existing  between  himself  and  the  al- 
leged firm,"  &c. 

Section  41  of  chapter  125  of  the  Code  as  amended  by 
chapter  76  of  the  Acts  of  1875  provides,  that  where  plain- 
tiffs or  defendants  sue  or  are  sued  as  partners,  and  the  names 
of  the  partners  are  set  out  in  the  declaration,  it  is  not  nec- 
essary to  prove  the  partnership,  unless  with  the  pleading, 
which  puts  the  matter  in  issue,  there  be  an  affidavit  denying 
such  partnership.  Ilere  the  defendants  pleaded  non  assumpsit 
and  filed  affidavits  denying  the  partnership.  It  is  unheard 
of  pleading  to  demur  to  an  affidavit.  The  demurrer  was 
therefore  immaterial  pleading,  and  no  error  was  committed 
in  trying  the  case  without  noticing  the  demurrer. 

It  is  fiirther  claimed,  that  the  court  erred  in  refusing  to 
require  new  parties  to  be  made  defendants.      The  bill  of 
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exceptions  shows  the  following  :  "  The  defendants  asked  that 
the  following  parties  be  made  defendants  to  the  suit,  i76e- 
iny  in  emdmce,  that  they  are  bound,  if  the  other  defendants 
are;  said  partners  are  Joseph  Gold,"  and  others  (naming  them), 
"  but  the  court  refused  to  require  them  to  be  made  defend- 
ants. "  Section  seventeen  of  chapter  one  hundred  and 
twenty-five  is  as  follows :  "  No  plea  in  abatement  for  the 
non-joinder  of  any  person  as  a  co-defendant  shall  be  allowed 
in  any  action,  unless  it  be  stated  in  the  plea  that  such  person 
is  a  resident  of  this  State,  and  unless  the  residence  of  such 
person  be  stated  with  convenient  certainty  in  an  affidavit 
verifying  this  plea."  This  statute  was  in  the  Code  of  1860, 
and  in  Urton  v.  Huston  et  als^  2  W.  Va.  83,  construing 
this  statute,  it  was  held,  that  where  a  part  of  the  co-part- 
ners only  were  sued,  or  other  parties  improperly  included, 
it  is  matter  to  be  pleaded  in  abatement  for  non-joinder  or  mis- 
joinder; and  such  plea  must  be  filed  at  rules,  and  defendant 
can  not  plead  in  abatement,  after  he  has  pleaded  in  bar.  Del- 
aplaine  v.  Armstrong,  21  W.  Va.  211.  But  it  is  insisted  that 
under  section  fifty-eight  of  chapter  one  hundred  and  twenty- 
five,  the  court  should  have  required  the  amendment  to  be 
made.  That  section  is  as  follows  :  "  Whenever  in  any  case 
a  complete  determination  of  the  controversy  can  not  be  had 
without  the  presence  of  other  parties,  the  court  may  cause 
them  to  be  made  parties  to  the  action  or  suit  by  amendment." 

It  is  a  familiar  rule  of  construction,  that  all  the  sections  of 
a  statute  must  be  read  together  and  hartnonized,  if  possible. 
It  is  difficult  to  understand  precisely  what  is  meant  by  this 
section,  which  makes  its  first  appearance  in  the  Code  of  1868, 
To  give  it  the  construction  contended  for  by  counsel  for 
appellees  would  be,  to  h^d  section  fourteen  to  have  no  force 
or  effect  whatever, because  the  sections  are  in  hostility  to  each 
other;  and  it  would  be  to  hold,  that  said  fifty-eighth  section 
not  only  destroys  section  seventeen,  but  that  it  also  entirely 
destroys  a  long  established  rule  in  pleading.  Without  there- 
fore construing  the  section  we  hold  it  has  no  application  to 
the  case  now  under  consideration,  and  that  the  court  did  not 
err  in  refusing  the  motion  to  make  new  parties  to  the  action. 

The  court  did  not  err  in  refusing  to  set  aside  the  judgment 
and  grant  a  new  trial  on  the  ground  of  after-discovered  tes- 
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timony.  The  evidence  or  facts  are  not  certified,  and  it  would 
therefore  be  impossible  to  determine,  whether  the  newly  dis- 
covered evidence  was  merely  cumulative,  or  whether  if  pro- 
duced it  ought  to  change  the  judgment. 

But  it  is  insisted,  that  the  jurisdiction  of  the  trial-court 
does  not  appear  by  the  record,  which  should  so  appear,  if  the 
court  is  of  limited  jurisdiction.  The  law  is  well  settled,  that 
jurisdiction  will  be  presumed,  where  the  trial-court  is  one 
of  general  jurisdiction,  and  the  jurisdictional  facts  need  not 
appear  by  the  record.  But  no  such  presumption  exists  in 
favor  of  the  judgifient  of  a  court  of  limited  jurisdiction,  but 
the  recitals  contained  in  the  minutes  of  proceedings  must  be 
sufficient  to  show,  that  the  case  is  one  of  which  the  law  per- 
mitted the  court  to  take  cognizance,  and  that  the  parties 
were  subjected  to  its  jurisdiction  by  proper  process.  (Cooley 
Con.  Lini.  407  and  cases  cited.)  But  it  cannot  be  denied, 
that  the  legislature  has  power  to  say  what  facts  shall  consti- 
tute a  jynmafade  case  and  throw  the  burden  of  proof  on  the 
other  party.  This  the  act  constituting  the  municipal  court 
of  Huntington  has  done.  The  twenty-ninth  section  declares: 
"It  shall  not  be  necessary  in  any  suit  or  proceeding  in  said 
court,  that  the  facts  authorizing  it  to  take  jurisdiction  ot  the 
case  should  be  set  forth  upon  the  record;  but  jurisdiction 
shall  be  presumed,  unless  the  contrary  appears  by  the  record." 
Tt  is  contended  that  this  section  is  unconstitutional ;  but  it  is 
clearly  constitutional,  as  it  is  the  exercise  of  a  power  regu- 
lating the  rules  of  evidence,  which  has  not  been  questioned. 
It  takes  away  no  right  of  the  defendant.  It  only  throws 
upon  him  the  burden  of  showing,  that  the  cause  of  action 
arose  somewhere  else  than  in  Huntington,  if  any  existed,  or  that 
none  oi  the  defendants  lived  in  said  city.  It  gives  to  a  court 
of  limited  jurisdiction  one  of  the  incidents  attaching  to  a 
court  of  general  jurisdiction  without  constituting  it  a  court 
of  the  latter  grade.  But  it  is  further  objected,  that  it  is  not 
a  court  of  limited  but  of  general  jurisdiction,  and  that  the 
legislature  could  not  create  such  a  court.  An  inspection  of 
the  act  will  clearly  show  that  it  is  a  court  of  limited  jurisdic- 
tion. It  has  no  jurisdiction  in  felonies  at  all,  and  a  very  limited 
jurisdiction  over  misdemeanor  cases.  It  has  no  jurisdiction 
of  matters  that  do  not  directly  aftect  the  citizens  of  the  city 
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of  Huntington,  who  have  property  within  the  city,  or  where 
the  cause  of  action  did  not  arise  in  the  city. 

It  is  further  insisted,  that  said  act  is  unconstitutional,  be- 
cause the  nineteenth  section  requires,  that,  before  either  party 
can  have  his  case  tried  before  a  jury,  he  must  deposit  a  certain 
sum  of  money  to  defray  the  expenses  of  the  juiy.  Whether 
this  section  can  be  construed  into  a  denial  of  the  right  of 
trial  by  jury  or  a  mere  regulation  of  the  right,  we  will  not 
decide  in  this  case,  because,  if  this  section  were  unconstitu- 
tional, it  would  not  aftect  the  constitutionality  of  the  other 
section  of  the  act,  nor  could  it  aftect  this  case,  because  a  jury 
in  this  case  was  waived. 

But  it  is  finally  insisted,  that  the  act  is  unconstitutional, 
because  the  forty-fourth  section  provides,  that  the  question  of 
approval  or  disapproval  of  the  act  should  be  submitted  to  the 
voters  of  the  city  of  Huntington,  and  declares :  "And  if  at 
such  election  it  appear  that  a  majority  of  the  voters  of  the 
said  city  approve  of  this  act,  it  shall  be  eftectual  for  all  the 
purposes  thereof,  and  the  council  shall  so  declare;  and  if 
such  majority  disapproves  the  same,  that  fact  shall  in  like 
manner  be  declared  by  said  council,  and  thereafter  this  act 
shall  have  no  efifect ;  and  no  action  or  proceedings  shall  be 
had  under  any  other  provisions  of  this  act,  unless  and  until 
the  vote  aforesaid  be  taken,  and  not  then  until  approved  as 
aforesaid." 

In  Barto  v.  Heinrod  ^  Lovet,  4  Seld.  483  it  was  held,  that 
"an  act  establishing  free  schools  throughout  the  State"  was 
unconstitutional  and  void,  for  the  reason  that  the  fact  of  its 
becoming  a  law  was  made  to  depend  upon  the  result  of  a 
popular  vote,  that  laws  must  be  enacted  by  the  legislative 
bodies,  to  which  the  legislative  power  is  committed  by  the 
constitution.  They  can  not  divest  themselves  of  the  respon- 
sibility of  their  enactments  by  a  reference  of  the  question  of 
their  passage  to  their  constituents." 

To  the  same  eftectjis  Thorn  v.  Cramer^  15  Barb,  112,  and 
Bradley  v.  Baxter^  Id.  122.  Those  authorities  proceed  upon 
the  principle,  that  the  legislature  can  not  delegate  its  power 
under  the  constitution  to  the  people ;  that  they  must  enact 
statutes,  as  they  alone  have  the  power,  and  such  power  can 
not  be  delegated.     But  the  fallacy  is  in  the  minor  premise. 
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The  people  do  not  enact  the  statute.  It  is  enacted  in  a 
complete  form  by  the  law-making  power  and  is  only  submit- 
ted to  the  people  for  their,  approval.  If  the  "legislature 
should  undertake  to  authorize  the  people  or  a  convention 
from  the  people  to  enact  a  statute  on  a  certain  subject,  then 
it  might  be  well  said,  that  it  had  delegated  its  power,  and 
such  act  so  enacted  would  have  no  constitutional  warrant; 
but  it  is  very  different  where  the  legislature  submits  to 
the  people  for  their  approval  a  statute  which  it  has  already 
passed. 

But  so  far  as  this  question  is  concerned,  it  is  at  rest 
in  Virginia  and  this  State  by  an  able  opinion  of  the 
court  delivered  by  Judge  Lee  in  Bull  v.  Read,  13  Grat.  78. 
In  that  case  it  was  held,  that,  when  an  act  is  passed  providing 
for  the  establishment  of  a  system  of  free  schools  in  a  particular 
district  in  a  county,  and  that  it  shall  not  be  carried  into  effect, 
until  the  people  of  the  district  shall  by  a  vote  taken  for  the  pur- 
])08e  approve  it,  the  act  is  constitutional  and  valid.  Judge  Lee, 
in  delivering  the  unanimous  opinion  of  the  court  on  this 
([uestion  said,  page  88 :  "It  will  not  be  questioned,  that  it  is  en- 
tirely  competent  for  the  legislature  to  provide  for  taking  the 
vote  of  the  people  or  any  portion  of  them  upon  a  measure 
directly  affecting  them,  and  if  a  given  number  be  in  favor  of 
its  adoption,  to  enact  a  law  therefor  carrying  it  into  effect. 
And  there  would  seem  to  be  but  little  difference  in  substance 
in  a  reversal  of  the  process  by  first  enacting  the  law  in  all  its 
parts  but  providing  that  its  operation  is  to  be  suspended  un- 
til it  be  ascertained  that  the  requisite  number  of  the  people 
to  be  affected  by  it  are  in  favor  of  its  adoption."  Again, 
page  90 :  "  Now,  if  the  legislature  may  make  the  operation 
of  its  act  depend  on  some  contingency  thereafter  to  happen 
or  may  prescribe  conditions,  it  must  be  for  them  to  judge  in 
what  contingency  or  upon  what  condition  the  act  shall  take 
effect.  They  must  have  the  power  to  prescribe  any  they 
think  proper ;  and  if  the  condition  be  that  a  vote  of  approval 
shall  first  be  given  by  the  people  affected  by  the  proposed 
measure,  it  is  difficult  to  see  why  it  may  not  be  as  good  and 
valid  as  any  other  condition  whatever.  There  can  be  no  in- 
herent vice  in  the  nature  of  such  a  condition,  which  shall  seem 
to  defeat  the  act,  when  it  would  ])e  legal  and  effectual  if  made 
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to  depend  upon  some  other  event.  To  say  in  such  a  case 
that  the  act  is  made  by  the  voters  and  not  by  the  legislature, 
is  to  disregard  all  proper  distinctions,  and  involves  an  utter 
confusion  of  ideas  on  this  subject.  Whenever  the  contin- 
gency, upon  which  a  Jaw  is  to  take  effect,  depends  upon  the 
action  of  third  persons,  it  might  be  said  with  equal  truth  that 
the  law  was  enacted  by  these  persons  instead  of  the  legisla- 
ture." 

It  is  unnecessary  to  say  more.  The  act  was  constitutional. 
We  see  no  error  in  the  record*  as  it  came  from  the  municipal 
court  of  Huntington.  The  circuit  court  erred  in  reversing 
its  judgment. 

The  judgment  of  the  circuit  court  is  reversed  with  costs  to 
the  plaintiffs  in  error;  and  the  judgment  of  the  municipal 
court  of  Huntington  is  affirmed  with  costs  and  damages. 

Affirmed. 


WHEELING. 


25 

d6i   w^  W.  Va.  Tkansportation  Co.  v.  Swebtzer. 


Submitted  June  26,  1883.— Decided  March  21,  1885. 

1.  If  a  person  be  engaged  in  buying  oil  in  an  oil-region  and  shipping 

it  over  a  railroad,  and  there  is  no  other  outlet  for  this  oil  except 
over  this  railroad,  and  under  these  circumstances  he  agrees  to 
pay  to  the  railroad  company  more  than  its  legal  rates  of  charge 
for  the  freight  of  such  oil  and  does  make  such  payments  from 
time  to  time,  in  order  that  he  may  get  his  oil  transported  to 
market  in  the  only  manner,  in  which  he  can  tranport  it,  though 
such  payments  are  made  after  each  shipment  of  oil  has  been 
made  and  the  oil  delivered,  such  person  must  be  considered  as 
making  such  payment  not  voluntarily  but  by  compulsion,  and 
lie  has  a  right  in  an  action  for  money  had  and  received  for 
his  use  to  recover  back  the  excess  of  freight  so  paid  by  him 
over  the  amount,  which  the  railroad  company  had  a  legal  right 
to  charge,  or  to  offset  this  excess  against  the  railroad  company's 
charge,  if  it  brings  an  action  of  assumpsit  against  such  shipper, 
(p. 444.) 

2.  In  such  action  to  recover  back  such  excess  of  payments  made 

beyond  the  legal  rates  of  charge  there  is  no  necessity  for  the 
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plaintiff  to  prove,  that  he  demanded  the  repayment  of  such 
excess  by  the  railroad  company  before  instituting  such  suit, 
(p.  464.) 

3.  The  principles  decided  in  The  Laurel  Fork  and  Sand  Hill  Bail- 
road  Company  v.  Th^  West  Virginia  lYamportation  Company, 
supra,  approved  and  acted  upon.    (p.  466.) 

Statement  by  Green,  Judge  : 

The  West  Virginia  Transportation  Company,  a  corporation 
ol  this  State,  in  1878  brought  an  action  of  (issiinqysii  in  the 
circuit  court  of  Wood  county  against  Moses  Sweetzer  for 
freight  on  oil,  storage,  cash  paid  by  the  plaintiff  to  the  Balti- 
more &  Ohio  Railroad  Company  for  the  use  of  the  defendant 
at  the  request  of  the  plaintiff,  for  freight  on  that  road  and  for 
services  and  inspection  of  oil  for  defendant.  The  declaration 
contained  nothing  but  the  proper  common  counts  including 
a  count  for  money  had  and  received,  and  with  it  was  filed  a 
bill  of  particulars  containing  a  detailed  account  of  the  claims 
of  the  plaintiff  amounting  in  all  to  $178.41.  The  declaration 
was  filed  at  the  August  rules,  1878.  The  defendant  pleaded 
non-assumpsit^  payment  and  set-off^,  on  which  issues  were 
joined.  With  his  plea  of  set-off  the  defendant  pleaded  a  speci- 
fication of  offeets.  It  consisted  of  thirty-two  items,  "to  cash 
paid  freight  on  a  specified  number  of  barrels  of  oil  for  not 
exceeding  four  miles  to  Laurel  Junction,"  the  date  of  said 
items  of  payments  of  freight  being  severally  given.  The  ag- 
gregate of  freight  so  specified  as  paid  at  given  dates  between 
May  8,  1877,  and  May  8,  1878,  was  $609.31 ;  and  on  each  of 
said  dates  of  payment  there  was  credit  given  for  certain 
specified  sums  as  "  legal  rates  for  transportation  by  you  of 
said  oil  on  said  railroad  to  Laurel  Junction."  The  aggregate 
amount  of  these  legal  charges  as  specified  in  this  bill  of  par- 
ticulars was  $217.70,  leaving  a  balance  of  $392.11  due  to  the 
defendant  for  over-payments  of  freight. 

The  issues  joined  were  tried  by  a  jury,  who  on  September 
24,  1879,  found  a  verdict  for  the  defendant,  Moses  Sweetzer, 
on  the  issues  joined  for  $240.46.  A  motion  was  made  by  the 
plaintiff  for  a  new  trial,  which  the  court  refused,  and  on  Oc- 
tober 18,  1879,  rendered  a  judgment  for  the  defendant  for 
$240.46  with  interest  thereon  from  September  24,  1879,  the 
date  of  the  verdict,  and  for  his  costs. 
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During  the  progress  of  this  case  the  plaintiff  took  four  bills 
of  exceptions.  Bill  of  exceptions  No.  1  set  out  all  the  evi- 
dence. The  plaintiff  proved  his  account  to  be  correct  by  a 
witness.  The  freight  charged  was  thirty-five  cents  per  bar- 
rel of  forty  gallons  each,  which  did  not  exceed  in  weight  one- 
seventh  part  of  a  ton ;  also  certain  charges  named  were  made 
by  the  plaintiff,  to  all  of  which  charges  the  defendant  agreed 
in  writing  by  signing  a  printed  memorandum,  which  was 
filled  up.  The  plaintiff's  bill  of  particulars  was  calculated 
from  this  memorandum  and  was  correct  according  to  the  rates 
of  charge  named  in  the  memorandum.  They  were  calculated 
from  the  amount  of  oil  which  was  placed  on  the  railroad,  and 
not  from  the  amount  of  oil  delivered,  which  tell  short  of  that 
charged,  which  difference  may  have  been  caused  by  evapora- 
tion of  the  oil.  The  plaintiff's  witness  also  proved  that  the 
defendant's  bill  of  offsets  was  correct,  and  that  the  plaintiff's 
books  showed,  that  the  plaintiff*  had  received  for  freight  the 
sums  therein  charged  by  the  defendant  at  the  dates  specified 
in  the  bill  of  offsets. 

Another  witness  of  plaintiff*  proved,  that  the  plaintiff  at 
the  time  specified  in  the  defendant's  bill  of  sets-off  and  since 
haa  controlled  all  means  of  public  transportation  from  the  oil- 
district,  where  the  defendant  was  engaged  in  the  oil-business 
and  shipped  his  oil,  which  was  transported  by  the  plaintiff 
over  its  railroad  a  distance  not  exceeding  four  miles  to  Laurel 
Junction  on  the  Baltimore  &  Ohio  Railroad,  to  be  thereon 
transported  to  market  in  Baltimore.  All  oil  from  this  oil- 
district  would  have  to  pass  necessarily  over  the  plaintift's  rail- 
road. The  charge  made  was  thirty-five  cents  per  barrel  on 
the  oil,  whether  it  was  placed  directly  on  the  railroad  by  the 
defendant  or  conducted  to  it  by  pipes  of  the  plaintiff,  there 
being  no  separate  charge  for  this  pipe-service.  The  defend- 
ant proved,  that  "he  had  been  engaged  in  the  oil-business  in 
the  said  oil-district  for  a  number  of  years  in  buying,  selling 
and  dealing  in  oil ;  that  he  had,  at  the  date  specified  in  his 
offsets  and  in  the  plaintiff's  account,  no  means  of  getting  his 
oils  to  market  by  public  conveyance  or  by  public  carriers  save 
over  routes  and  means  of  transportation  controlled  by  the 
l)laintiff';  that  he  was  obliged,  in  order  to  carry  on  his  busi- 
ness, to  ship  his  oils  by  the  plaintift's  lines  and  over  the  said 
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Laurel  Fork  and  Sand  Hill  Railroad;  that  he  paid  the 
amount  specified  in  his  specificatian  of  oftsets  by  having  the 
same  deducted  from  the  proceeds  of  oils  shipped  over  plain- 
tifi's  railroad;  that  he  did  not  know  when  said  payments 
were  made  what  amount  was  charged  by  the  plaintift ;  that 
the  freight  charges  were  presented  in  a  gross  sum,  and  in- 
cluded the  total  charges  on  all  routes  from  the  point  of  ship- 
ment on  plaintifi's  line  to  the  destination  of  the  oil  in  distant 
cities,  and  at  points  far  removed  from  the  plaintiff's  lines ; 
that  such  charges  followed  defendant's  oils,  and  were  paid 
without  the  defendant  being  able  to  find  how  much  of  such 
gross  sum  was  paid  to  plaintiff  and  how  much  to  other  car- 
riers ;  that  defendant,  time  and  time  again,  when  he  could 
learn  of  the  charges  made  by  plaintiff,  complained  and  pro- 
tested to  M.  C.  C.  Church,  the  secretary  and  manager  of  the 
plaintiflt,  about  such  charges,  and  declined  to  pay  them,  but 
the  plaintift,  through  its  agent,  informed  him  that  defendant 
must  comply  with  its  terms  or  he  could  not  get  his  (defend- 
ant's) oil,  and  that  no  reduction  would  be  made,  and  that  the 
defendant  was  required  and  compelled  by  the  plaintift  to  pay 
the  rates  and  amounts  charged  by  the  plaintift  in  order  to  get 
defendant's  oil  transported  to  market,  and  defendant  was 
compelled  to  pay  such  charges  and  to  transport  his  oils  over 
the  said  railroad,  or  suffer  his  business  to  be  broken  up ;  that 
of  the  items  charged  in  defendant's  oftsets,  defendant  did  not 
know  as  to  many  of  them  that  the  payments  therein  charged 
had  been  made  to  plaintiflT  until  months  afler  the  plaintift' 
had  received  the  money ;  and  in  cases  where  the  defendant 
had  the  means  of  knowing  the  amounts  charged  by  the  plain- 
tift, the  defendant  was  informed  by  the  plaintiflT  that  he  could 
not  get  his  oil  until  he  had  settled  the  plain tift's  charges 
thereon,  but  that  no  oil  was  withheld  from  him  by  reason  of 
the  non-payment  of  the  charges.  This  witness  stated  further 
that  he  did  not  know  whether  the  plaintift's  account  was  cor- 
rect or  not.  He  did  at  one  time  ofter  to  pay  J.  M.  Brown  for 
plaintiflTthe  amount  of  said  account,  except  $3.00  or  |4.00 
charged  for  transportation  of  oil  not  delivered  ;  that  the  ofter 
was  made  but  not  accepted ;  that  the  defendant  objected  to 
signing  the  paper  marked  'certificate'  and  shown  him,  until  he 
was  informed  that  he  could  not  get  the  oil  therein  mentioned 
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unless  he  did  so  sign  said  paper ;  that  the  defendant  had 
bought  of  one  Kennelly  the  oil  mentioned  in  said  certificate, 
and  received  the  certificate  as  evidence  of  the  ownership  of 
the  oil." 

He  also  proved  by  the  plaintifl'^s  books  the  correctness  of 
his  bill  of  offsets  except  the  credits,  which  he  had  inserted  of 
what  he  deemed  the  legal  freight  at  twenty  cents  per  ton  per 
mile;  and  that  nearly  all  the  oil  shipped  was  placed  by  the  de- 
fendant on  the  railroad  in  barrels  and  did  not  pass  through  the 
plaintiff's  tubes,  though  there  were  tsvo  or  three  exceptions, 
in  which  oil  shipped  did  pass  through  plaintiflt's  tubes  first. 
There  were  also  offered  in  evidence  the  acts  incorporating 
and  relating  to  the  plaintiff'  and  the  Laurel  Fork  and  Sand 
Hill  Railroad  Company,  that  is,  acts  found  in  Acts  ot  1866 
page  112,  Acts  of  1868  page  30,  Acts  of  1867  page  110,  Acts 
of  1868  page  63,  and  Acts  of  1869  page  8. 

"And  thereupon  the  defendant  rested  his  case,  and  the 
above  statement  contained  all  the  evidence  offered  and  relied 
upon  hy  the  defendant  to  sustain  the  issue  on  his  part  and  to 
prove  his  said  account  of  offsets.  Whereupon  the  plaintiff 
moved  the  court  to  exclude  from  the  jury  all  the  evidence 
adduced  by  the  defendant  so  far  as  the  same  proved,  or 
tended  to  prove,  the  said  defendant's  account  of  sets-off*, 
upon  the  following  grounds : 

"1.  Because  the  account  thereof  filed  does  not  give  the 
plaintiff  notice  of  the  nature  of  said  sets-off,  as  required  l)y 
the  statutes  in  such  cases  made  and  provided. 

"2.  Because  the  payments  proven  to  have  been  made  were 
voluntary  payments. 

"3  Because  there  was  no  evidence  that  the  money  claimed 
in  said  account  of  sets-off  had  ever  been  demanded  by  the 
defendant  of  the  plaintiff  before  the  tiling  of  said  account  in 
this  action. 

"Which  motion  being  argued  by  counsel  and  considered 
by  the  court,  was  overruled,  and  the  jury  were  permitted  by 
the  court  to  consider  said  evidence,  and  did  consider  the 
same.  To  which  ruling  of  the  court  overuling  the  said 
motion  to  exclude  said  evidence  and  permitting  the  jury  to 
consider  the  same,  the  plaintiff,  by  its  counsel,  excepted,  and 
this  its  bill  of  exceptions  No.  1  tendered,  and  pray  that  the 
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same  may  be  Bigned,  sealed  and  saved  to  it,  which  is  accord- 
ingly done. 

" Jas.  M.  Jackson,    [seal.]" 
"bill  op  exceptions  no.  2. 

"Be  it  remembered  that  upon  the  trial  of  this  cause,  after 
the  evidence  had  been  oftered  to  the  jury,  set  forth  in  bill  of 
exception  No.  1,  which  is  made  part  of  this  bill  ot  excep- 
tions, and  before  the  jury  retired  from  the  bar  to  consider  of 
their  verdict,  the  defendant  requested  the  court  to  instruct 
the  jury  as  follows:   • 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  Laurel  Fork  and  Sand  Ilill  Railroad  Co. 
was  an  incorporated  company,  and  its  road  did  not  exceed 
thirty  miles  in  length,  and  that  said  road  was  operated  by 
steam  power  at  the  respective  dates  of  the  items  charged  in 
the  defendant's  specifications  of  ofi-sets  filed  in  this  cause, 
then  the  legal  rates  ot  transportation  of  oil  over  the  line  of 
said  road  was  not  exceeding  twenty  cents  per  ton  per  mile, 
and  the  defendant  is  entitled  to  recover  any  excess  over  said 
rate  paid  for  the  transportation  of  the  oil  in  the  said  specifi- 
cations of  oft-sets  mentioned  over  the  line  of  said  road  by  the 
defendant  to  the  plaintiff  as  the  lessee  of  the  Laurel  Fork 
and  Sand  Hill  Railroad  Co.,  if  such  payments  were  made 
under  duress  and  not  voluntarily — unless  the  jury  should 
further  believe  from  the  evidence  that  the  freight  charged 
on  said  oil  included  also  charges  for  tubing  or  pumping  the 
same  through  the  pipe-lines  of  the  plaintiff,  in  which  latter 
case  the  plaintift  might  lawfully  charge  the  rates  fixed  in  its 
charters  of  1867  and  1868. 

"To  the  giving  of  which  instruction  the  plaintiff,  by  ita 
counsel  objected,  but  the  court  overruled  the  objection  and 
gave  the  same.  To  which  ruling  and  opinion  of  the  court 
in  giving  said  instruction  to  the  jury,  the  plaintiff,  by  its 
counsel,  excepted,  and  this  its  bill  of  exception  No.  2  ten- 
dered, and  prays  that  the  same  may  be  signed,  sealed  and 
saved  to  it,  and  made  part  of  the  record  of  this  cause,  which 
is  accordingly  done. 

"Jas.  M.  Jackson,     [seal.]" 
"bill  of  exceptions  no.  3. 

"Be  it  remembered  that  upon  the  trial  of  this  cause,  after 
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the  evidence  had  been  oflered  to  the  jury  set  forth  in  bill  of 
exceptions  No.  1,  and  which  is  made  part  of  this  bill  of 
exceptions,  and  before  the  jury  retired  to  consider  of  their 
verdict,  the  plaintiff,  by  counsel,  requested  the  court  to  give 
to  the  jury  the  following  instructions; 

"  That  if  the  jury  believe  from  the  evidence  that  the  de- 
fendant voluntarily  made  the  payment  in  his  accounts  of 
sets-oft  mentioned,  with  full  knowledge,  or  means  of  knowl- 
edge, of  all  the  facts  relatiiig  thereto,  and  without  duress 
of  his  person  or  goods,  then  he  cannot  recover  on  his  said 
sets-off. 

"  Which  said  instructions  the  court  gave,  and  upon  being 
asked  by  the  counsel  for  defendant  to  explain  to  the  jury 
what  duress  was,  the  court  added  to  said  instruction  as 
follows : 

"That  duress  is  any  improper  means  brought  to  bear  upon 
a  party  whereby  he  is  not  a  free  agent,  and  if  the  jury  believe 
that  the  defendant  was  placed  in  such  a  condition  by  the 
plaintiff  that  he  could  not  get  his  goods  to  market  (the  oil 
mentioned  in  the  sets-off),  or  get  them  out  of  the  plaintifl's 
possession  without  paying  for  freight  thereon  to  Laurel 
Junction  at  a  rate  exceeding  twenty  cents  per  ton  per  mile 
over  the  line  of  said  Laurel  Fork  and  Sand  Hill  Railroad 
Company,  then  that  constituted  such  duress  of  goods  as 
would  entitle  the  defendant  to  recover  upon  his  said  sebwoff, 
provided  the  jury  believe  from  all  the  evidence  that  the 
plaintiff  did  charge  the  defendant  for  said  transportation  a 
rate  exceeding  twenty  cents  per  ton  per  mile  as  charged  in 
said  sets-off",  and  that  the  plaintiff'  was  operating  by  steam 
power  the  said  Laurel  Fork  and  Sand  Hill  Railroad,  and 
that  said  railroad  does  not  exceed  thirty  miles  in  length. 
To  which  opinion  and  ruling  of  the  court,  making  the  said 
addition  as  above  mentioned  to  the  instruction  asked  for  by 
the  plaintiff,  and  giving  the  said  addition  to  the  plaintiff  by 
its  counsel  excepted,  and  prays  that  this  its  bill  of  exceptions 
No.  8  may  be  signed,  sealed  and  saved  to  it,  and  made  part 
of  the  record  in  this  cause,  which  is  accordingly  done. 

"Jas.  M.  Jackson.'' 

The  fourth  bill  of  exceptions  was  to  the  refusal  of  the 
court  to  grant  a  new  trial.     The  evidence,  which   has  not 
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been  stated  in  detail,  justified  the  verdict  of  the  jury,  as  is 
admitted  in  this  Court  by  the  argument  of  the  counsel  for 
the  West  Virginia  Transportation  Company,  they  not  con- 
troverting it  as  right  if  the  court  did  not  err  in  the  matters 
set  forth -in  the  first  three  bills  of  exceptions. 

A  writ  of  error  and  supersedeas  was  granted  to  the  plaintiff 
by  this  Court  to  the  judgment  of  the  circuit  court  rendered 
October  18, 1879. 

W,  S.  S<in(Ls  for  plaintift'  in  error. 

Van  Wmkle  ^  Amfdcr  for  defendants  in  error. 

Green,  Judge  : 

The  first  ground  ol  error  assigned  is,  that  the  court  erred 
in  not  excluding  the  defendant's  proof  of  his  bill  of  offsets, 
because  the  bill  of  particulars  filed  by  the  defendant  did  not 
give  the  plaintift  notice  of  the  nature  of  the  oftsets  as  re- 
quired by  section  four  chapter  one  hundred  and  twenty-six  of 
the  Code  of  West  Virginia.  It  is  argued,  that  this  bill  of 
particulars  was  too  vague  to  give  the  plaintiff  notice  of  the 
nature  of  the  defendant's  claim,  because  its  heading  stated, 
that  it  was  the  amount  paid  by  the  defendant  to  the  plaintiff 
or  for  its  use  for  freiglit  in  excess  of  legal  rates  of  freight. 
And  it  fails  to  state  to  whom  this  freight  was  paid.  There 
is  nothing  in  this  objection.  The  nature  of  the  claim  is  set 
forth  with  distinctness  in  the  bill  of  particulars ;  and  it  might 
have  been  set  forth  with  much  less  detail  and  still  would  have 
been  amply  sufficient  to  give  to  the  plaintiff  such  distinct 
notice  of  the  defendant's  claim,  which  was  simply  that  on  all 
the  oil  transported  by  the  plaintiff  for  the  defendant  for  one 
year  from  and  after  May  3,  1877,  it  had  overcharged  the  de- 
fendant, charging  him  within  the  limits  of  the  rate  allowed 
by  the  charter  of  the  plaintiff  but  in  excess  of  the  rates  al- 
lowed and  fixed  by  the  subsequent  act  of  March  3,  1875. 
The  evidence  shows,  that  the  plaintift  knew  perfectly  well 
what  freights  it  had  charged  during  that  year,  and  what 
freights  it  had  received  of  the  defendant,  there  being  no  con- 
troversy or  dispute  about  this,  as  was  distinctly  stated  in  effect 
by  a  witness  of  the  plaintiff'.  And  therefore  a  statement  ot 
the  person  or  company,  to  whom  the  defendant  had  paid  this 
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freight  for  use  of  the  plaintift,  would  have  added  nothing 
whatever  to  the  clearness  of  the  defendant's  bill  of  set-off. 
The  character  of  the  dispute  and  the  evidence  clearly  show, 
that  the  plaintift  was  not  taken  by  surprise  by  any  vagueness 
in  the  defendant's  bill  of  particulars.  The  court  therefore 
did  not  err  in  refusing  to  exclude  from  the  consideration  of 
the  jury  the  defendant's  evidence  tending  to  prove  his  set-off. 

The  next  question  involved  in  this  record  is :  Did  the  plain- 
tift have  a  right  during  the  year  beginning  May  8,  1877,  to 
charge  the  defendant  thirty-five  cents  per  barrel  tor  the  trans- 
portation over  its  railroad  four  miles  long  ?  This  it  was  au- 
thorized to  do  by  its  charter,  the  limits  of  its  charge  being 
not  more  than  seventy-five  cents  per  barrel.  (See  Acts  1866, 
chapter  113.)  Or  was  its  rates  of  charges  reduced  by  the 
acts  of  December  23,  1873,  as  amended  by  act  of  March 
3,  1875,  to  twenty  cents  per  ton  per  mile,  which  the  evidence 
in  this  case  shows  would  have  been  a  little  less  than  twelve 
cents  per  barrel  instead  of  the  charge  already  made  of  thirty 
five  cents  for  the  distance,  which  the  defendant's  oil  was 
actually  transported? 

This  precise  question  was  decided  by  this  Court  in  the 
Laurel  Fork  and  Sand  Hill  Railroad  Company  v.  The  West 
Virginia  Transportation  Company^  supra.  It  was  there  de- 
cided, that  these  acts  of  the  West  Virginia  Legislature  of 
December  27,  1873,  and  March  8,  1875,  are  binding  on  all 
railroad  companies  doing  business  in  this  State  without  re- 
gard to  the  provisions,  which  may  have  been  inserted  in  their 
charters.  In  that  case  this  Court  confined  this  very  com- 
pany, The  West  Virginia  Transportation  Company,  to  twenty 
cents  per  ton  per  mile  as  its  maximum  rate  of  charges,  as 
provided  by  these  general  acts,  instead  of  allowing  it  to 
charge  thirty-five  cents  per  barrel  as  allowed  by  their  charter. 
The  question  whether  the  West  Virginia  Transportation  Com- 
pany had  after  the  time  the  general  act  of  December  27, 
1873,  as  amended  by  the  act  of  March  8,  1876,  went  into 
eftect  establishing  the  maximum  rate  of  charges  for  trans- 
portation, a  right  to  charge  higher  rates  than  those  fixed  by 
this  general  act,  because  it  had  been  by  its  charter  previously 
granted  authorized  to  charge  higher  rates,  were  so  fully  and 
so  recently  considered  and  decided  by  this  Court,  that  we 
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deem  it  unnecessary  to  further  consider  this  question,  though 
it  has  been  elaborately  argued  in  this  case.  The  arguments 
presented  in  this  case  on  this  point  were  fully  considered  in 
that  case,  both  of  the  cases  pending  before  this  Court  at  the 
same  time. 

The  next  enquiry  is:  Was  the  payment  of  the  excess- 
ive freights  in  this  case  paid  voluntarily  by  the  defend- 
ant, so  as  to  prcchide  him  from  a  right  to  demand 
of  the  plaintiff  the  amount,  which  he  had  paid  in  ex- 
cess of  the  freights,  which  the  plaintiff  could  have  legally 
charged  him  with  ?  It  may  be  regarded  as  fully  settled  that 
money  paid  under  a  mistake  of  facts  may  be  recov- 
ered back.  {JJur kin  ^  Henderson  v.  Cranston  and  others^  7  Johns. 
442 ;  Waite  v.  Leggeit^  8  Cow.  195.)  It  has  been  sometimes 
questioned,  whether,  when  money  has  been  voluntarily  paid 
in  ignorance  or  mistake  of  law,  it  can  or  can  not  be  recover- 
ed back.  Thus  in  Haven  v.  Foster^  9  Pick.  129,  Morton  J. 
said :  "Whether  money  paid  through  ignorance  of  law  can 
be  recovered  back,  is  a  question  much  vexed  and  involved 
in  no  inconsiderable  perplexity.  We  do  not  court  the  inves- 
tigation of  it." 

In  Clarke  v.  Dutchct^  9  Cow.  674,  the  cases  were  examined 
and  this  conclusion  was  reached  bv  Sutherland  J. :  "Al- 
though  there  are  a  few  dicta  of  eminent  judges  to  the  con- 
trary, I  consider  the  current  or  wciglit  of  authority  as  clear- 
ly cstablisliing  the  position,  that,  when  money  is  paid  with 
full  knowledge  of  all  the  facts,  upon  which  it  is  demanded, 
or  with  the  means  of  such  knowledge,  it  cannot  be  recover- 
ed back  upon  the  ground  the  party  supposed  he  was  bound 
in  law,  when  in  truth  he  was  not.  lie  shall  not  be  permit- 
ted to  allege  his  ignorance  of  law ;  and  it  shall  be  consider- 
ed a  voluntary  payment." 

In  the  case  of  Mayor  of  Richmond  v.  Judahy  5  Leigh  305, 
after  a  full  review  of  the  English  cases  the  court  concluded 
that,  "Money  paid  under  mistake  or  ignorance  of  fact  may 
be  recovered  back,  otherwise  under  a  mistake  or  ignorance 
of  law." 

The  more  recent  authorities  have  strengthened  this  con- 
clusion, and  it  may  be  regarded  as  well  settled,  that  money 
voluntarily  paid  upon  demand,  though  the   demand   bo    un- 


Digitized  by 


Google 


444  Transp't'n  Co.  v.  Sweetzbr.  [Sup.  Ct 

just  can  not  be  recovered  back,  where  the  party  paying  has 
full  knowledge  of  all  the  tacts.  But  though  there  are  those 
who  still  contend,  that,  when  money  is  paid  under  a  mistake 
ot  law,  which  there  was  no  ground  to  claim  in  conscience, 
the  party  paying  it  may  recover  it  back,  (see  note  to  Blcfck 
V.  Ward,  15  American  Reports  page  171,  where  this  conclu- 
sion is  drawn  after  reviewing  a  number  of  cases,)  yet  1 
think  that  the  conclusion  I  have  stated  above  must  now  be 
regarded  as  settled  and  certainly  in  this  State.  (See  note  to 
Mannctt  v.  Hamptoji,  2  Smith's  leading  cases  453.  Mayor  v.  Ju- 
dcihy  5  Leigh 305  and  Ilaigh  v.  Buildimj  Association,  W.  Va,)  But 
the  trouble  is  to  determine,  when  a  payment  of  an  unjust 
demand  is  sought  to  be  recovered,  whether  such  payment 
was  voluntary,  or  whether  it  was  by  compulsion.  If  it  was 
not  voluntary  but  by  compulsion,  it  may  be  recovered  ac- 
cording to  all  the  authorities.  But  there  is  a  great  conflict 
among  the  decided  cases  as  to  what  is  a  voluntary  and  what 
a  compulsory  payment,  some  courts  holding  a  payment  made 
under  certain  circumstances  as  a  volu;itary  payment,  while 
others  under  exactly  the  same  circumstances  holding  such  a 
payment  as  compulsory. 

There  are  however  some  points,  on  which  all  the  author- 
ities are  agreed.  Thus  where  a  person  is  compelled  by 
duress  ot  his  person  to  pay  a  demand,  and  he  makes  the 
payment  under  protest,  such  payment  is  compulsory,  and  it 
ca!i  be  recovered  back.  This  is  equally  true,  if  the  payment 
was  compelled  by  duress  per  minas;  for  in  this  respect  it  is 
immaterial,  whether  the  dwrss  be  duress  ot  imprisonment  or 
duress  per  minas,  that  is,  threats  sufficient  to  overcome  the 
mind  and  will  of  a  person  of  ordinary  firmness.  It  may  also 
be  regarded  as  entirely  settled  by  the  authorities,  that  in 
some  cases  payment  will  be  regarded  as  made  on  compulsion 
and  not  voluntarily,  and  the  party  making  such  payment  wull 
be  entitled  to  recover  it  back,  if  its  demand  was  unjust, 
though  the  payment  was  not  made  either  under  duress  of 
imprisonment  or  duress  per  mirias.  All  the  authorities  for 
instance  agree,  that,  when  the  goods  of  the  party  making  the 
payment  have  been  illegally  seized  or  are  wrongfully  de- 
tained, and  to  obtain  possession  of  his  goods  the  owner  pays 
an  unjust  demand  made  upon  him  by  the  party  holding  his 
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goods,  the  money  so  paid  may  be  recovered  back  as  paid  upon 
compulsion,  though  such  seizure  or  detention  of  his  goods 
is  not  duress  of  him.  At  common  law  such  seizure  or  deten- 
tion of  one's  goods  was  neither  duress  of  imprisonment  nor 
duress  per  minas.  In  fact  it  was  not  duress  at  all ;  but  it  has 
been  sometimes  improperly  called  duress  of  goods. 

The  earliest  case  where  it  was  held,  that  duress  of  goods 
as  above  defined  is  such  a  compulsion,  as  would  render  the 
payment  of  an  unjust  demand  made  to  relieve  the  goods  of 
such  duress  involuntary  and  would  authorize  the  recovering  of 
the  money  so  paid  by  c()ni[)nlsi<)n,  was  tlic  case  of  Astley  v. 
Reynolds^  2  Stra.  916.  In  that  case  the  plaintifl:  pawned 
goods  to  the  defendant  to  secure  the  loan  of  twenty  pounds 
ior  three  years.  The  defendant  refused  at  the  end  of  the 
three  years  to  give  up  the  plate  pawned,  unless  the  defend- 
ant would  pay  back  the  twenty  pounds  borrowed  and  certain 
usurious  interest  thereon.  The  defendant  offered  to  pay  back 
the  money  borrowed  and  legal  interest  thereon ;  but  the 
defendant  would  not  receive  it  and  surrender  the  plate,  but 
inbisted,  that  the  usurious  interest  should  also  be  paid. 
Thereupon  the  plaintifl,  to  get  possession  of  his  plate,  paid 
the  defendant  his  whole  demand  and  brought  an  action  of 
assumpsit  to  recover  back  the  amount  of  money  so  exacted 
from  him.     The  court  says  : 

"  We  think  that  this  was  a  payment  by  compulsion  ;  the 
plaintifl'  might  have  such  an  immediate  want  ot  his  goods 
that  an  action  of  trover  would  not  do  his  business ;  where  the 
rule  volenti  non  Jit  injuria  is  applied  it  must  be  where  the  party 
had  his  freedom  of  exercising  his  will,  which  this  man  had 
not.  We  must  take  it  that  he  paid  the  money  relying  on 
his  legal  remedy  to  get  it  back  again." 

Some  have  said,  that,  to  entitle  any  one  to  recover  back 
money,  which  has  been  paid  on  an  unjust  demand,  there 
must  be  either  duress  of  one's  person  or  duress  of  his  goods. 
But  clearly  there  are  circumstances,  in  which  a  person  may 
be  placed,  where  he  would  have  much  less  freedom  of  will 
in  making  a  payment  on  an  unjust  demand,  than  he  would 
have  because  of  a  duress  of  his  goods ;  and  accordingly  there 
are  very  many  cases  to  be  found  in  the  books,  where  a  party 
paying  an   unjust  demand  has  been  allowed  to  recover  it 
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back  as  paid  on  compulsion,  though  there  was  no  duress  of 
either  his  person  or  of  his  goods,  because  it  was  obvious, 
that  the  payments  were  made  involuntarily  and  under  so  heavy 
a  pressure,  as  to  make  the  payments  not  only  involuntary  but 
really  compulsory. 

Some  of  these  cases  are  based  on  the  peculiar  circum- 
stances of  the  case,  and  no  rule  ol  law  could  well  be  deduced 
from  them ;  and  others,  which  are  of  more  frequent  occur- 
rence, and  from  which  a  rule  might  be  deduced,  are  cases  in 
which  the  authorities  differ.  Thus  in  Massachusetts  it  has 
been  said,  that,  when  the  payment  of  money  has  been  made 
upon  an  illegal  demand  by  one,  who  has  authority  to  levy 
upon  the  property  of  the  person,  upon  whom  such  demand 
is  made,  and  by  a  sale  of  property  to  satisfy  and  discharge 
such  claim,  and  when  payment  is  made  upon  such  demand 
to  prevent  such  seizure  and  sale  of  property,  the  payment 
is  compulsory.  (Boston  ^Sandicich  Glass  Compayif/  v.  CUtf/  of 
Boston^  4  Mete.  181 ;  Amesburg  Woolen  and  Cotton  Manufac- 
turing Co,  V.  Tlie  Inhabitants  of  Amesburg^  17  Mass.  461  ; 
Preston  v.  The  City  of  Boston^  12  Pick.  7.)  These  statements 
in  these  Massachusetts  cases  or  the  doctrine  stated  in  them 
has  received  considerable  countenance  from  cases  decided 
elsewhere.  [The  Mariposa  Co.  v.  C.  C  Bowman ^  Deady  R. 
(U.  S.  Circuit  and  District  Court  Reports  of  Oregon  and  Cal- 
ifornia) 228 ;  Hendy  v.  Soule^  Id,  400  ;  Erskine  v.  Vanarsdale^ 
15  Wall.  76;  Rarreg  and  Bogdv,  Town  of  Olneg,  42  111.  336  ; 
Bradford  v.  Chicago^  25  III.  411 ;  Wdeg  v.  Parmer^  14  Ala. 
627;  Crutchfield  V,  Wood.lQ  Ala.  702;  Town  of  Cahabaw 
Barnett,  34  Ala.  407  ;  Tattle,  Jr.  v.  Ecei-irttM  Miss.  27 ;  First 
National  Bank  v.  Watkins,  21  Mich.  483 ;  Atwell  v.  Zeluff,  26 
Mich.  118;  McKee  v.  CampbcU,  27  Mich.  500.) 

On  the  other  hand  it  was  held  in  Smith  v,  Redfield^  27  Me. 
145,  that,  if  payment  be  made  on  an  unjust  demand  to  one 
having  authority  to  enforce  payment  by  sale  of  property,  be- 
fore there  is  any  seizure  of  property,  and  when  no  immediate 
seizure  of  the  property  for  sale  was  threatened,  so  that  pay- 
ment could  not  have  been  shown  to  have  been  made  to  avoid 
the  seizure  and  sale  of  the  property,  such  f)ayment  is  volun- 
tary and  can  not  be  recovered  back  by  suit.  This  position 
receives  countenance  from  and  is  apparently  sustained  by 
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many  decisions,  among  which  may  be  cited  Nao  York  ami 
Harlem  Railroad  Co,  v.  Marsh,  12  K  Y.  308;  Walker 
V.  (Xty  of  St^  LomSy  15  Mo.  563 ;  Phillips  v.  Jefferson, 
Co.,  5  Kan.  412;  Taylor  v.  The  Board  of  HeaUh,  31  Fsl. 
St.  73 ;  Bameit  v.  The  Gty  of  Cambridge,  10  Allen  48 ;  Rob^ 
inson  v.  Tlie  City  of  Charleston,  4  Rich  317;  Morris  v.  Mayor 
of  Baltmiore,  5  Gill  244. 

The  cases  relied  upon  to  sustain  each  of  these  opposing 
propositions  were  cases  of  payments  made  by  tax-payers  to 
collectors  of  taxes ;  and  many  of  them,  it  seems  to  me,  are  in 
irreconcilable  conflict.  But  many  of  them,  which  are  in 
apparent  conflict,  may  be  reconciled  by  the  difterences  in  the 
laws  of  the  different  States,  in  which  they  were  rendered,  in 
reference  to  the  powers  and  duties  of  different  collectors  of 
taxes  and  the  modes  provided  for  the  collection  of  taxes, 
which  are  not  paid.  But  I  deem  it  unnecessary  to  tbrm  or 
express  any  opinion  in  reference  to  the  correctness  of  the 
decisions  in  any  of  these  cases;  for,  as  I  conceive,  these 
cases  arising  from  the  payment  of  taxes  afterward  sought  to 
be  recovered  back,  throw  little  light  upon  the  case  before 
as  of  a  payment  made  to  an  individual  or  corporation  after- 
wards sought  to  be  recovered  back,  because  in  deciding  the 
cases  of  payments  made  to  tax-collectors  afterwards  sought 
to  be  recovered  back  there  enters  necessarily  such  a  varie- 
ty of  considerations,  which  can  not  properly  enter  into  the 
consideration  of  cases  of  payments  made  to  individuals  and 
sought  to  be  recovered  back,  that  the  first  class  of  decisions 
can  throw  no  certain  light  upon  the  decisions  of  cases  of  the 
second  class. 

I  will  here  simply  refer  to  a  few  of  the  considerations, 
which  have  entered  into  and  controlled  to  a  greater  or  less 
extent  the  decisions  of  cases  of  payments  made  to  tax-col- 
lectors sought  to  be  recovered  back,  and  which  are  peculiar 
to  this  class  of  cases.  The  proper  action  to  recover  back 
money,  which  has  been  paid,  w^hen  it  can  be  recovered  back, 
is,  as  all  the  authorities  agree,  an  action  of  assumpsit  for  money 
had  and  received  to  the  plaintiff's  use.  This  is  a  kind  of 
equitable  action  to  recover  back  money,  which  ought  not  in 
justice  to  be  kept ;  and  it  lies  only  for  money,  which  et  mquo 
d  Ijotio  the  defendant  ought  to  refund.     Now  if  a  tax-collector 
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receive  a  tax  by  a  luisconstruction  of  law  honestly  made,  and 
the  tax-payer  {)ays  it  also  in  ignorance  of  the  law,  and  it  be 
paid  voluntarily,  atid  the  tax-collector  pays  it  over  to  the 
State  or  to  a  municipal  corporation,  as  the  case  may  be,  and 
the  tax  so  paid  is  expended  by  the  municipal  corporation  in 
the  improvement  of  the  municipality,  it  may  be  in  improving 
a  street  or  road  in  front  of  the  tax-payer's  property,  it  would 
seem  altogether  proper,  that  such  tax-payer  ought  not  to  be 
permitted  to  recover  such  tax  back  from  either  the  tax-col- 
lector of  the  State  or  municipality.  It  would  be  obviously 
unjust  to  permit  it  to  be  recovered  of  the  tax-collector,  who 
did  only  what  he  us  well  fis  the  tax-payer  believed  to  be  his 
duty,  and  who  has  not  the  money  in  his  liands  but  has  hon- 
estly paid  it  over  to  the  State  or  municipality.  The  tax-payer 
of  course  could  not  recover  it  against  the  State;  tor  no  suit 
can  be  brought  against  the  State;  and  he  could  not  justly 
recover  it  of  the  municipality  which  has  honestly  expended 
it  perhaps  in  a  manner  directly  enhancing  the  value  of  the 
real  estate  of  the  party  paying  the  tax.  {Taylor  w.  The  Board 
of  Ileuifh,  31  Pa.  St.  73. 

Again,  in  some  States  the  payment  of  certain  municipal 
taxes  cannot  be  enforced  by  a  sale  of  j)roj»erty  by  the  tax- 
collector  ;  and  the  voluntary  payment  of  such  a  tax  to  the 
tax-collector  would  stand  on  the  same  footing  as  the  volutitary 
paynient  of  a  debt  to  a  natural  person.  This  consideration 
had  its  weight  in  the  case  of  the  Mayor,  cf*r'.,  of  Riehmondw. 
Jiidah,  5  Leigh  305,  where  according  to  the  syllabus.  '*  A  citi- 
zen of  liichmond  paid  money  to  the  corporation  under  a  be- 
lief of  both  parties,  that  it  was  due  for  city-taxes  imposed  by 
an  ordinance  of  the  corporation,  when  it  was  not  so  due. 
Held,  it  cannot  be  recovered  back.''  That  the  fact,  that  the 
officer,  to  whom  this  tax  w^as  paid,  had  no  means  of  coercing 
its  payment,  had  its  weight  in  this  decision,  appears  in 
Judge  Carr's  opinion  [>.  315. 

Again  in  some  States  a  tax-payer  may  enjoin  the  collection 
of  a  tax,  if  it  be  an  illegal  tax.  When  this  can  be  done,  it 
might  well  influence  the  decision  of  a  case,  where  a  tax-payer 
sought  to  recover  back  a  tax  which  he  had  paid.  This  ques- 
tion, whether  the  illegal  tax  could  or  could  not  be  enjoined, 
srenis  to  have  been  rciiiirded  as  a  niaterial  element  in  deter- 
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mining,  whether  an  illegal  tax  paid  could  be  recovered  back. 
Stephens,  Treasurer  of  Lucas  County  v.  Daniels  el  aU,  27  Ohio 
St.  535.  The  numerous  authorities  on  the  question,  whether 
an  illegal  tax  paid  can  be  recovered  back,  will  show  other 
circumstances  entering  into  the  decisions  of  the  question, 
which  are  peculiar  to  such  cases,  and  which  render  their  au- 
thority of  comparatively  little  weight,  where  the  question  is, 
whether  a  debt  paid  to  an  individual,  which  was  not  justly  due, 
can  be  recovered  back.  I  shall  therefore  devote  no  more  time 
to  an  examination  of  these  cases  of  illegal  taxes  paid  and  then 
sought  to  be  recovered  back,  and  shall  confine  my  examina- 
to  those  cases,  which  either  directly  or  more  proximately  bear 
on  the  question  involved  in  this  case,  if  more  freight 
be  demanded  by  a  railroad  company  than  it  has  a  legal  right 
to  demand,  and  such  unjust  deraatid  is  complied  with,  and 
more  freight  is  paid  than  is  legally  due,  he  can  recover  it 
back,  and  if  so  under  what  circumstances. 

The  case  of  Thomas  v.  Gfy  of  Richmond,  12  Wall.  349,  did 
not  involve  directly  the  question  presented  by  this  record ; 
but  Justice  Bradley  in  delivering  the  opinion  of  the  court 
on  page  355  lays  down  certain  principles,  which,  it  seems  to 
me,  have  a  considerable  bearing  on  it.  He  says :  "  Lord 
Mansfield  in  Smith  v.  Bromley,  2  Doug.  696,  as  long  ago  as 
1760  laid  down  the  doctrine,  which  has  ever  since  been  fol- 
lowed, in  these  words:  'If  the  act  be  itself  immoral  or  the 
violation  of  the  general  law  of  public  policy,  both  parties  are 
in  j)an  dvUcto  ;  but  when  the  law  violated  is  calculated  for 
the  protection  of  the  sul)ject  against  oppression,  extortion  and 
deceit,  and  the  defendant  takes  advantage  of  the  plaintiffs 
condition  or  situ«ation,  then  the  plaintiff  shall  recover.'"  The 
rule  thus  stated  would,  when  applied  to  such  a  case  as  that 
before  us,  lead  to  the  conclusion,  that  if  a  party  pays  to  a 
railroad  company  more  freight  than  the  company  could  legally 
demand,  he  could  recover  it  back,  if  the  railroad  company 
in  demanding  the  illegal  amount  for  freight  took  advantage 
of  the  condition  or  situation  of  the  plaintiff;  for  the  laws  fix- 
ing the  maximum  charges  of  railroad  companies  were  ex- 
pressly intended  to  protect  persons  sending  freight  from 
the  extortion  or  oppression  of  railroad  companies. 

There  has  been  one  English  case  and  a  number  of  recent 
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Americaii  cases  bearing  directly  on  the  question :  Under 
wiiat  circumstances  would  the  demand  of  a  railroad  company 
of  an  illegal  amount  for  freight  be  regarded  as  a  taking  ad- 
vantage of  the  situation  of  a  party  sending  freight,  so  as  to 
make  his  payment  of  the  illegal  amount  of  freight  demanded 
a  payment  under  compulsion  and  enable  him  by  an  action  to 
recover  of  the  railroad  company  the  amount  he  paid  in  excess 
ot  the  legal  charge?  The  English  case  is  Parker  v.  The 
Great  Western  Raihmy  Campani/j  7  Man.  &  G.  253,  decided  in 
1844.  In  that  case  the  plaintift  was  charged  by  the  defend- 
ant for  freight  certain  rates  which  it  demanded,  and  it  refused 
to  carry  the  freight  for  the  plaintiff,  unless  he  would  pay  its 
charges  in  full ;  and  the  plaintiff  to  get  his  goods  carried  paid 
them  in  full  protesting,  that  they  were  greater  than  the  de- 
fendant had  a  right  to  demand.  He  afterwards  brought  an 
action  of  assumpsit  to  recover  back  the  money,  which  he  had 
paid  in  excess  of  the  legal  charges,  and  recovered  the  amount. 
On  the  question,  whether  the  money  so  paid  could  be  recov- 
ered back  in  this  action  of  assumpsit^  the  court  on  page  292, 
49  Eng.  Com.  Law  R.  says : 

"  It  was  argued  by  the  defendant  that  it  could  not ;  for  the 
payments  were  made  voluntarily  with  a  full  knowledge  of 
all  the  circumstances,  and  the  plaintiff'  was  not  compelled  to 
make  these  payments  but  in  each  case  must  be  considered 
as  having  made  a  contract  with  the  company  to  pay  a  certain 
sum  of  money  as  the  consideration  for  the  carriage  of  his 
goods ;  and  having  made  such  contracts  he  cannot  now  re- 
tract and  recover  the  money  paid  in  pursuance  of  them.  In 
support  of  this  argument  Knihbs  v.  HaUy  1  Esp.  N.  P.  C.  84  ; 
Brown  v.  McKinley,  1  Esp.  K  P.  C.  279 ;  Bilbie  v.  Lumley, 
2  East  469,  and  Brisbane  v.  Deans,  5  Taunt.  143  were  cited. 
On  the  other  side  it  was  argued,  that  they  could  not  be  con- 
sidered as  voluntary  payments;  that  the  parties  were  not  on 
an  equal  footing ;  that  the  defendant  would  not,  till  such 
payments  were  made,  perform  that  service  for  the  plaintift, 
which  he  was  entitled  by  law  to  receive  from  it  without 
making  such  payments ;  and  that  consequently  he  was  acting 
under  coercion  ;  and  in  support  of  this  view  of  the  case  Dew 
V.  Parsons,  2  B.  &  Aid.  562,  1  Chitt.  Rep.  295;  Morffanv. 
Palmer,  2  H.  &  il  729,  4  1).  &  K.  283  ;  and  WottrhoffM  v.  Keen, 
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4  B.  &  C.  200,  6  D.  R.  257  were  cited.  We  are  of  opinion 
the  payments  were  not  voluntary.  They  were  made  in  order 
to  induce  the  company  to  do  that  which  they  were  bound  to 
do  without  them ;  and  for  the  refusal  to  do  which  an  action 
on  the  case  might  have  been  maintained  as  expressly  decided 
in  the  case  of  Pichjord  v.  The  Grand  Junction  Railway  Comr 
pany,  10  M.  &  W.  399 ;  and  in  this  respect  the  case  very  much 

resembles  that  of v.  Pigoit  mentioned  by  Lord 

Kenyon  in  Cartwright  v.  Rowley,  2  Esp.  N.  P.  C,  723.  That 
was  an  action  brought  to  recover  back  money  paid  to  the 
steward  of  a  manor  for  producing  at  a  trial  some  deeds  and 
court-rolls,  for  which  he  had  charged  extravagantly.  The 
objection  was  that  the  money  had  been  voluntarily  paid,  and 
so  could  not  be  recovered  back  again;  but  it  appearing  that  the 
party  could  not  do  without  the  deeds,  so  that  the  money  was 
paid  through  necessity  and  the  urgency  of  the  case,  it  was 
held  to  be  recoverable.  We  think  the  principle  on  which 
this  decision  proceeds  is  a  sound  one,  and  strictly  applicable 
in  the  present  case,  and  that  the  defendants  can  not  by  the 
assistance  of  that  rule  of  law,  on  which  they  relied,  retain  the 
money  they  have  improperly  received." 

In  Sioift  Company  v.  United.  States,  111  U.  S.  29,  the  court 
citing  the  above  case  approvingly  says :  "The  appellant  had 
no  choice.  The  only  alternative  was  to  submit  to  an  illegal 
exaction  or  discontinue  its  business.  It  was  in  the  power  ot 
the  officers  of  the  law  and  could  only  do  as  they  required. 
Money  paid  or  other  value  parted  with  under  such  pressure 
has  never  been  regarded  as  a  voluntary  act  within  the  mean- 
ing of  the  maxim  volenti  non  Jit  injuria.  In  Close  v.  Phipps,  7 
M.  &  Qr.  586,  which  was  a  case  of  money  paid  in  excess  of 
what  was  due  to  prevent  a  threatened  sale  of  mortgaged 
property,  Tindal  C.  J.  said :  'The  interest  of  the  plaintiff 
to  prevent  the  sale  by  submitting  to  the  demand  was  so 
great,  that  it  may  well  be  seen  the  payment  was  made  under 
what  the  law  calls  a  species  of  duress.'  And  in  Parker  v. 
Great  Western  Railway  Ckmipany,  7  M.  &  Gr.  253,  the  whole- 
some principle  was  recognized,  that  payments  made  to  a  com- 
mon carrier  to  induce  it  to  do  what  by  law  without  them  it 
was  bound  to  do,  were  not  voluntary  and  might  be  recovered 
back.     Illegal  interest,  ])aid  as  a  condition  to  redeem  a  farm. 
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was  held  in  Astky  v.  Reynolds^  2  Stra.  915,  to  be  a  payment 
by  compulsion.  This  case  was  followed  after  a  satisfactory 
review  of  the  authorities  in  Tatt  v.  Ide^  3  Blatchf.  249;  and 
in  Ogden  v.  MaxioeU,  3  Blatchf.,  it  was  held  that  illegal  tees 
exacted  by  a  collector  though  sanctioned  by  long  continued 
usage  and  practice  in  the  office  under  a  mistaken  construc- 
tion of  the  statute,  even  when  paid  w-ithout  protest,  might 
be  recovered  back,  on  the  ground  that  the  payment  was  com- 
pulsory and  not  voluntary.  And  in  Maxwell  v.  Grisimld^  10 
IIow.  242-256  it  was  said  by  this  court :  *Now  it  caft  hard- 
ly be  meant  in  this  class  of  cases,  that  to  make  a  payment 
involuntary,  it  should  be  by  actual  violence  or  any  physical 
duress.  It  suffices,  it  the  payment  is  caused  on  the  one  part 
by  an  illegal  demand,  and  made  on  the  other  part  reluctant- 
ly and  in  consequence  of  that  illegality  and  without  being 
able  to  regain  possession  of  his  property  except  by  submit- 
ting to  the  payment.'  To  the  same  effect  are  Americav 
Steamship  Company  v,  Yo/?^,  89  Penn.  St.  186;  Cunningham  v, 
Munroe,  15  Gray  471;  Carrew  v.  Rutherford,  106  Mass.  1; 
Preston  V.  Boston,  12  Pick.  7.  In  Beckwith  v.  Frisbie,  32  Vt. 
559-566  it  was  said  :  'To  make  a  payment  voluntary,  the 
l)arties  should  stand  upon  an  equal  footing.'  If  a  person 
illegally  claims  a  fee  colore  officii,  the  payment  is  not  volun- 
tary so  as  to  i)reclude  the  party  from  recovering  it  back, 
Morgan  v.  Palmer,  2  B.  &  0.  729.  IwSteelw  Williams,  8Exch. 
625,  Martin  B.  said  :  'If  a  statute  prescribes  certain  fees  for 
certain  services,  and  a  party  assuming  to  act  under  it  insists 
upon  having  more,  the  payment  can  not  be  said  to  be  volun- 
tary. No  formal  protest  made  at  the  time  is  by  statute  a 
condition  to  the  present  right  of  action,  or  in  cases  of  action 
against  the  collector  to  recover  back  illegal  taxes  exacted.'  " 
In  the  same  spirit  as  these  remarks  are  the  views  express- 
ed by  the  Supreme  Court  of  the  United  States  in  Railroad 
Conii>any  v.  Ijockwood,  17  Wall.  379,  in  speaking  of  contracts 
by  a  railroad  company  with  customers  for  exemptions  from 
responsibilities.  The  court  say  :  "The  carrier  and  his  custo- 
mer do  not  stand  upon  a  tooting  of  equality.  The  latter  is 
only  one  individual  of  a  million.  He  can  not  afford  to  hig- 
gle or  stand  out  and  seek  redress  in  the  courts.  His  business 
will  not  admit  of  such  a  course,     lie  prefers  rather  to  accept 
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any  bill  of  lading  or  sign  any  paper  the  carrier  presents, 
often  indeed  without  knowing  what  one  or  the  other  contains. 
In  most  cases  he  has  no  other  alternative  but  to  do  this  or 
abandon  his  business." 

The  oldest  decision  m  this  country  directly  on  the  ques- 
tion under  discussion  which  I  have  found,  was  rendered  in 
1871.  It  was  tlie  case  of  McGi^egor  v.  Eric  Railroad  Omijyqvy, 
35  N.  J.  89.  In  that  case  the  court  say :  "The  defendants 
at  the  time  of  the  deliver}^  of  the  goods  disputed  a  part  of 
the  charges  made  by  the  railroad  company  but  paid  them 
and  afterwards  brought  an  action  of  assnirnpsit  to  recover  back 
the  amount  over-paid."  On  page  112  the  court  say:  "It 
is  undoubtedly  a  general  rule  of  law,  that  money  voluntarily 
paid  with  a  full  knowledge  of  the  facts  even  if  for  an  unjust 
claim,  and  even  if  paid  under  protest  simply,  can  not  be 
recovered  back.  There  are  many  cases  however  to  which 
the  rule  does  not  apply.  The  action  for  money  had  and 
received,  speaking  generally,  lies  to  recover  money  which  in 
equity  and  good  conscience  ought  to  be  refunded.  But  this 
expression  is  too  general  as  a  guide.  The  ordinary  cases 
where  it  is  maintained  are  stated  by  Lord  Mansfield  in  the 
case  of  Moses  v.  McFarhnd^  2  Burr.  1009  very  concisely  as 
follows :  'But  it  lies  for  money  paid  by  mistake,  or  upon  a 
consideration  which  happens  to  fail,  or  for  money  got  through 
imposition,  express  or  implied,  or  an  undue  advantage  taken 
of  the  plaintiff's  situation,  contrary  to  laws  made  for  the  pro- 
tection of  persons  under  those  circumstances.'  Although 
the  decision  in  Moon  v.  McFarlami  is  overruled,  yet  this 
statement  of  the  Lord  Chief  Justice  is  cited  approvingly  in 
the  law.  In  ordinary  cases  between  individuals,  where  a 
person  has  no  power  to  enforce  an  unjust  claim  but  by  legal 
remedies,  and  another  pays  it,  even  under  protest,  he  can 
not  recover  it.  Both  parties  are  on  an  equal  footing.  But 
where  they  are  not  on  an  equal  footing  and  money  is  paid, 
not  by  compulsion  of  law,  but  by  compulsion  of  the  circum- 
stances, as  when  it  is  paid  to  relieve  goods  from  illegal  restraint 
which  could  not  otherwise  be  reasonably  obtained,  or  to  com- 
pel the  performance  by  others  in  order  to  enjoy  or  obtain  a 
right,  then  it  may  be  recovered  back.  Of  this  latter  kind 
are  moneys  paid  under  order  of  tolls  or  charges  on  turn-pikes 


Digitized  by 


Google 


454  Transp't'n  Co.  c.  Sweetzer.  [Sup.  Ot. 

or  railroads.  Feamley  et  al,  v.  Morley^  6  B.  &  C.  25 ;  Parker  v. 
6r.  W.  Railroad  Company^  7  M.  &  G.  263 ;  Parker  v.  Bristol  ancl 
Exeter  Railroad  Company^  6  Exch.  702.  The  principle  of 
these  cases  is  that  money  was  paid  involuntarily  in  point  of  fact 
and  in  order  to  induce  the  parties  to  do  what  they  were 
obliged  to  do  without  requiring  the  payment.  It  was  the 
right  of  the  plaintifts  to  have  their  goods  carried  for  the  legal 
rates,  and  if  it  was  reasonably  necessary  for  the  plaintiffs  to 
pay  the  unjust  demand  in  order  to  enjoy  that  right,  and  they 
did  then  pay  under  protest,  the  payment  will  not  be  consid- 
ered as  voluntary.  In  the  case  of  Parker  v.'  The  G,  W. 
Railroad  Company  the  company  refused  in  terms  to  carry  the 
goods  unless  paid  its  demands.  In  the  case  of  FeamUy  v. 
Morleyy  5  B.  &  C.  25,  the  gate  of  a  turnpike  being  closed,  a 
coachman  was  prevented  from  proceeding,  the  coachman 
protesting  but  paying  the  toll  demanded.  In  these  cases 
there  was  an  express  refusal;  but  I  do  not  consider  it 
necessary  that  the  refusal  should  be  express.  It  is  sufficient 
if  the  person  has  just  and  reasonable  ground  to  apprehend 
that  unless  the  money  is  paid  his  goods  will  not  be  carried 
or  will  be  withheld.  Where  a  corporation  or  person  has  the 
power  to  refuse  a  right,  to  which  a  party  is  entitled,  unless  he 
complies  with  an  unjust  demand,  they  do  not  stand  upon  an 
equal  tooting.  The  courts  will  not  be  illiberal  in  allowing  a 
person  to  act  upon  his  reasonable  apprehension  of  such  refusal 
when  the  circumstances  fairly  show  that  unless  he  does  sub- 
mit to  the  illegal  demand,  his  right  will  be  withheld.  There 
arc  indications  in  the  following  cases  to  that  effect  in  princi- 
ple. Valpy  V.  Manley^  1  M.  Q.  &  S.  594 ;  Morgan  v.  Palnur^ 
2  B.  &  C.  729 ;  Steel  v.  WilUams,  8  Exch.  624.  I  find  no  case 
directly  ruling  this  point,  but  the  principle  seems  to  be  this ; 
that  if  in  the  dealing  with  a  railroad  corporation  the  illegal 
demand  is  of  such  a  character,  as  that  a  person  of  ordinary 
prudence  would  be  justified  in  believing,  that  unless  he  did 
submit  to  it,  the  carriage  of  his  goods  or  their  delivery  when 
carried  would  be  denied,  and  he  does  submit  under  protest, 
then  it  is  not  voluntary ;  and  in  most  cases  the  facts  should 
be  left  to  the  jury  to  say  whether  the  payment  under  the 
particular  circumstances  was  voluntarily  or  not. 

*'In  the  case  before  us  the  company  had  issued  ageneral  order 
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to  their  agents  to  make  an  additional  charge.  It  was  peremp- 
tory, without  any  modification,  and  the  company  have  no  right 
to  say  that  was  an  experiment.  The  local  agents  had  no 
right  to  receive  goods  at  less  rates  or  to  take  less  in 
payment  of  carriage.  The  plaintiffs  were  doing  a  daily  busi- 
ness which  could  not  help  but  be  injured  by  interruptions. 
Their  business  was  done  in  this  way  :  There  would  be  at 
least  one  freight  each  way  a  day;  the  bill  from  the  down 
freight  Irom  Paterson  and  the  up  freight  from  Jersey  City 
would  be  paid  the  next  day  after  the  carriage  was  accomplish- 
ed and  the  goods  generally  delivered.  When  the  two  first 
bills  were  presented,  after  the  terminal  was  imposed,  which 
was  about  the  next  day  after  the  up  and  down  freights  of 
November  1,  1869,  the  plaintiflts  refused  to  pay  the  terminal, 
and  protested  against  it,  but  afterwards  paid  it,  and  protested 
against  succeeding  bills  a  number  of  times,  and  asked  the 
cashier  if  it  was  necessary  to  have  this  protest  in  writing  and 
he  said  no ;  then  they  asked  him  if  it  was  necessary  to  protest 
every  time,  and  the  cashier  said  it  was  considered  a  protest 
against  all  the  bills  the  plaintiflts  would  have  to  pay.  The  undis- 
puted facts  of  the  case  show  that  the  plaintiflts  and  the  cashier 
considered  that  these  sums  were  being  paid  under  protest,  and 
were  disputed  by  the  plaintiflFs.  There  seems  to  be  no  doubt 
of  the  fact  that  the  plaintiffs  were  unwilling  to  pay  them,  and 
did  it  without  intending  to  yield  their  objections.  Now  the 
company  having  given  direct  orders  to  their  agents  to  charge 
the  terminals,  without  any  discretion,  and  the  plaintiffs  being 
informed  of  the  order  to  collect  it,  the  conclusion  would 
reasonably  and  naturally  be  drawn  that  the  company  intend- 
ed to  do  what  they  claimed.  It  is  not  a  case  of  an  indi- 
vidual making  an  unjust  demand.  A  great  corporation 
like  that  is  operated  systematically  and  by  many  agents. 
It  is  the  duty  oi  subordinates  to  follow  instructions,  to 
carry  them  out,  and  to  adopt  such  means  as  are  natural 
and  usual  for  their  enforcement.  The  plaintiffs  could  rca-* 
sonably  believe  that,  unless  the  demand  was  complied  with, 
their  business,  which  was  of  a  continuous  character,  re- 
quiring promptness  and  dispatch  would  be  interrupted. 
Under  the  facts  then  of  this  case  the  payment  must  be  re- 
garded as  under  coercion  and  the  jury  were  so  bound  to 


Digitized  by 


Google 


456  Transp't'n  Co.  v,  Sweetzer.  [Sup.  Ct. 

find,  except  as  to  the  two  first  bills  claimed,  of  date  of  No- 
vember 10,  1869;  protest  having  been  made  after  they  were 
presented  and  goods  delivered  they  may  be  considered  as 
voluntjirily  paid.  The  plaintiff's  arc  therefore  entitled  to  a 
judgment  on  the  verdict  upon  omitting  the  amount  of  those 
two  bills." 

The  terminal  charge,  which  alone  was  the  subject  of  dis- 
pute between  the  plaintift*  and  the  railroad  company  during 
the  time,  that  they  were  carrying  freight  for  the  plaintift,  Avas 
a  charge  of  five  cents  per  hundred  pounds  (for  terminal  ex- 
penses), which  the  court  held,  that  the  railroad  company  had 
no  right  to  charge.  I  have  given  the  opinion  of  the  court  at 
length  in  this  case,  because  the  decision  was  not  only  in  my 
judgment  correct  (except  as  to  the  two  bills  of  date  November 
10,  1869),  but  also  because  the  reasoning  of  the  court,  on 
which  it  based  its  decision,  seems  to  me  to  be  in  general 
clear  and  satisfactory.  I  do  not  however  see  why  upon  this 
general  reasoning  the  two  bills  of  date  November  10,  1869, 
should  have  been  abated  from  the  verdict.  It  is  true,  they 
were  objected  to  and  protested  against,  after  the  goods  were 
delivered  ;  but  this  objection  and  protest  were  made,  as  soon 
as  the  bills  were  presented,  and  the  plaintifl  it  seems  to  me  on 
the  reasoning  of  the  court  were  not  bound  to  make  any  formal 
protest  or  refusal  to  pay  the  freight  demanded.  As  it  seems 
to  me,  they  had  just  and  reasonable  ground  to  apprehetid, 
that,  unless  they  paid  these  two  first  bills  presented  after  the 
goods  were  delivered,  their  business,  which  was  of  a  con- 
tinuous character  requiring  promptness  and  dispatch,  would 
be  interrupted  by  the  railroad  company's  agents  refusing  to 
deliver  afterwards  to  the  plain tifts  any  goods,  unless  the  freight 
including  these  terminal  charges  were  paid,  before  the  goods 
were  delivered,  which  would  have  been  such  a  serious  inter- 
ruption of  the  plaintift''s  business  as  to  render  these  two  past 
payments  as  well  as  all  subsequent  ones  involuntary.  The 
reasoning  of  the  court  in  this  case  as  well  as  its  decision  ex- 
cept in  this  respect  has  been  followed  in  a  number  of  cases 
in  other  States,  decided  since  1871,  though  in  but  one  of  the 
opinions  is  this  case  referred  to. 

In  the  Lafayette  aiid  Indianapolis  Railroad  Company  et  ah.  v. 
Palisov,  41  Ind.  312,  decided  1872,  it  was  decided  in  a  case, 
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which  was  like  this  New  Jersey  case  in  this  particular,  that 
the  two  first  car-loads  of  goods  (in  this  case  cattle)  were  de- 
livered, before  the  bills  were  presented,  the  shipper  refused  to 
pay  them,  and  the  railroad  agent  insisted,  that  the  bills  must 
be  paid  as  presented,  and  said,  that  he  would  not  deliver  any 
future  car-loads  of  cattle,  until  the  freight  was  paid  as  de- 
manded. And  thereupon  the  plaintifi  agreed  with  the  agent, 
that  he  would  pay  under  protest  the  bills  presented  and  also 
future  freight  as  demanded,  but  ho  would  reserve  the  right 
to  recover  such  suras  unjustly  i)aid.  It  was  decided,  that  the 
payments  were  not  voluntary,  and  that  the  plaintift  could  re- 
cover all  sums  he  paid  in  excess  of  the  just  demand  includ- 
ing these  first  two  payments  made  after  the  delivery  of  the 
cattle.     The  court  say  page  329 : 

"  We  are  of  opinion,  that  the  money  so  paid  can  be  re- 
covered back,  if  there  had  been  no  valid  agreement  that  it 
might  be.  While  the  appellants  were  not  in  the  actual  pos- 
session of  the  cattle  of  this  appellee,  they  possessed  such 
power  and  control  over  the  shipment  and  delivery  thereof,  as 
gave  them  an  undue  advantage  over  the  appellee,  and  the  ne- 
cessity of  the  appellee  was  so  great  and  pressing,  as  to  deprive 
him  of  the  freedom  of  his  will.  The  unjust  and  wrongful  de- 
mand of  the  appellants  and  the  necessities  of  the  appellees 
coerced  him  to  make  the  payments,  but  he  made  them  under 
protest,  and  accompanied  them  with  remonstrances  against 
theinjnsticeof  the  demand  upon  him.  In  Maxioellv,  Ghis- 
?i?oW,  lOHow.  (U.S.)  292,  the  importer  8ubmitt<)d  to  the  un- 
just and  illegal  demands  made  upon  him  by  the  collector  to 
avoid  a  greater  evil,  and  the  court  held,  that  he  acted  under 
moral  duress,  and  that  he  could  recover  back  the  money  which 
the  law  coerced  and  extorted  from  him.  The  parties  did  not 
stand  upon  equal  terms.  The  appellee  had  to  perform  his 
contract  with  the  government  (to  deliver  it  cattle),  or  sustain 
not  only  loss  of  profit,  but  subject  himself  to  damages.  The 
contract  being  limited  to  two  months,  he  had  no  time  to  pur- 
chase other  cattle,  or  procure  shipment  by  a  difterent  route. 
The  appellants  refused  in  advance  to  deliver  any  future  ship- 
ments, unless  the  bills  of  freight  were  paid  as  made  out  by  the 
way-bills.  There  were  six  shipments  of  cattle,  and  if  the  ap- 
pellee had  resorted  to  the  action  of  replevin  he  would  have- 
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been  compelled  to  have  brought  six  separate  suits.  To  require 
this  would  have  been  unreasonable  and  oppressive.  It  is  well 
settled  by  an  unbroken  current  of  authorities  in  England  and 
in  this  country,  that  money  can  be  recovered  back  which  has 
been  procured  through  imposition,  extortion,  or  oppression, 
or  when  an  undue  and  unconscionable  advantage  has  been 
taken  of  the  situation  or  great  and  pressing  necessity  of  a 
person  who  by  means  thereof,  has  been  coerced  into  the  pay- 
ment, which  gives  such  payment  the  character  of  a  com- 
pulsory payment." 

The  opinion  of  the  court  in  this  case  is  an  able  one;  and  I 
fully  concur  in  its  general  reasoning  as  well  as  in  the  conclu- 
sion reached. 

It  seems  to  me,  that  the  express  refusal  of  the  railroad 
company's  agent  to  deliver  cattle  subsequently  shipped,  unless 
the  party  paid  or  agreed  to  pay  the  freight  demanded,  was  not 
at  all  necessary  to  enable  the  plaintiff  in  that  case  to  recover, 
as  it  seems  to  me  that  it  is  a  reasonable  and  almost  necessary 
conclusion,  that  the  agent  of  a  railroad  company  would  not 
deliver  freight,  unless  the  shipper  would  pay  the  regular 
charges,  which  in  such  case  the  railroad  company  fixed  whether 
such  charges  were  lawful  or  illegal. 

In  the  Chicago  and  Alton  Railroad  Company  v.  The  Chicago^ 
Vemiillion  and  Wilmington  Coal  Company^  79  111.  121,  (decided 
in  1875),  it  was  held :  "  As  the  coal  company  had  no  other 
outlet  for  its  coal,  and  the  railroad  company  exacted  more 
freight  than  it  was  entitled  to,  the  coal  company  should  be  con- 
sidered as  under  a  kind  of  moral  duress,  and  the  payment  by 
them  of  freight  demanded  under  such  circumstances  cannot 
be  considered  voluntary,  and  they  have  a  right  to  recover  back 
the  excess  of  freight  paid  over  what  was  due."  In  that  case, 
no  protest  or  refusal  to  pay  the  freights  demanded  appears, 
yet  the  court  say  on  page  130 :  "It  can  hardly  be  said  these 
enhanced  charges  were  voluntarily  paid  by  appellees.  It  was 
a  case  ot '  life  and  death'  with  them  as  they  had  no  other  means 
of  conveying  their  coals  to  the  market  oflfered  by  the  Elinois 
Central  and  they  were  bound  to  accede  to  any  terms  the  appel- 
lants might  enforce.  They  were  under  a  sort  of  moral  duress, 
by  submitting  to  which  appellants  have  received  money  from 
them,  which  in  equity  and  good  conscience  they  ought  not  to 
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retain.  Ripley  v.  Gibsoriyd  Johns.  201;  Taylor  v.  Tbj/ior,  20 
111.  650;    Watson  v.  Woolverton.^l  111.  241." 

In  Mobile  and  Montgomery  Raikoay  Company  v.  Steiner, 
McGekee  ^  Co.,  61  Ala.  560,  (decided  in  1878,)  it  was  held : 
"  The  nature  of  the  business  considered,  the  shipper  does  not 
stand  on  equal  terms  with  the  carrier  in  contracting  for 
charges  for  transportation  ;  and  if  the  shipper  pays  the  rates 
established  in  violation  of  law  by  the  carrier  rather  than 
forego  his  services,  such  payment  is  not  voluntary  in  the 
legal  sense,  and  the  shipper  may  maintain  his  action  for  money 
had  and  received  to  recover  back  the  illegal  charge."  In 
this  case,  page  566,  the  evidence  showed,  that  the  defendants 
refused  to  allow  theplaintifts  to  have  their  cotton  taken  from 
the  defendant's  ware-houses,  until  certain  exhorbitant  and 
illegal  rates  were  paid  or  agreed  to  be  paid,  and  without  such 
understanding  the  defendants  would  have  prevented  the 
plaintifts  from  removing  the  cotton  from  their  ware-houses, 
as  in  some  instances  they  did,  without  prepayment  of  charges. 
Plaintiffs  made  general  complaint  to  the  superintendent  of 
the  defendants  of  the  exorbitance  of  their  charges.  On  page 
595  the  court  say :  "  Railroads  have  so  expedited  and  cheap- 
ened travel  and  transportation ;  have  so  driven  from  their 
domain  all  competing  modes  of  transportation,  that  the  public 
is  left  no  discretion  but  to  employ  them  or  suffer  irreparable 
injury  in  this  age  of  steam  and  electricity.  They  have  their 
established  rates  of  charges  and  these  the  shipper  must  pay 
or  forego  their  facilities  and  benefits.  To  object  or  protest 
would  be  idle  waste  of  words.  The  law  looks  to  the  sub- 
stance of  things  and  does  not  require  useless  forms  and 
ceremonies.  The  corporation  and  shipper  are  in  no  sense  on 
equal  terms,  and  money  thus  paid  to  obtain  a  necessary  ser- 
vice is  not  voluntarily  paid,  as  the  law  interprets  the  phrase." 

In  the  case  of  the  Chicago  arid  Alton  Railroad  Company  v. 
The  a,  V.  ^  W.  Coal  Co,,  79  111.  121,  the  court  in  reply  to  the 
objection  that  the  money  was  voluntarily  paid,  said  :  "  It  can 
hardly  be  said  the  enhanced  charges  were  voluntarily  paid  by 
the  appellees.  It  was  a  case  of  life  and  death  with  them,  as 
they  had  no  other  means  of  conveying  their  coals  by  the 
Illinois  Central  and  were  bound  to  accede  to  any  terms  the 
appellants  might  impose.     They  were  under  a  sort  of  moral 
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duress,  by  submitting  to  which  ai)pellant8  have  recovered 
money  from  them  which  in  equity  and  good  conscience  they 
ought  not  to  retain." 

The  case  of  Parker  v.  The  Great  Wester?}  Railroad  Company^ 
7  Man.  &  Gr.  253  was  a  suit  by  a  shipper  to  recover  back  ex- 
cessive charges  paid  the  railroad.  It  was  objected  the  pay- 
ments were  voluntary.  They  were  made  in  order  to  induce  the 
company  to  do  that  which  they  were  bound  to  do  without 
them ;  and  for  the  refusal  to  do  which  an  action  on  the  case 
might  have  been  maintained.  The  case  w.is  assumpsit  for 
money  had  and  received,  and  the  court  ruled  the  action  was 
well  brought. 

To  the  same  eftect  are  the  following  authorities :  2  Greenlf. 
Ev.  §  121 ;  Caldwell  v.  Pedin,  3  Watts  327 ;  Harmony  v.  Brig- 
ham^  2  Kerr.  99;  Boston  and  S.  Ccmipajtt/  v.  C%  of  Boston^  4 
Mete.  181;  CJixvndkr  v.  Sanger,  144  Miss.  364;  Stephens  v. 
Daniels,  27  Ohio  St.  527;  Tattle  v.  Eoerett,  51  Miss.  27; 
Howe  V.  State,  53  Miss.  57 ;  Robinson  v.  Ezzell,  72  N.  C.  231; 
First  National  Bank  v.  Watkiti^  21  Mich.  483 ;  Atwell  v.  Zeluff, 
26  Mich.  118;  McKee  v.  Campbell,  27  Mich.  497;  Carew  v. 
Rutherford,  106  Mass.  1;  L.  ^  J,  Railroad  Company  v.  Pattison, 
41  Ind.  311 

The  case  of  Potomae  Coal  Company  v.  C.  tf*  P.  Railrotid 
Company,  38  Md.  226,  is  not  in  harmony  with  the  above;  but 
we  decline  to  follow  it. 

Most  of  the  above  cases  cited  to  sustain  the  position  of  the 
court  were  cases  ot  suits  brought  to  recover  back  illegal 
taxes,  which  had  been  paid;  and,  as  we  have  said,  this  class  of 
cases  are  entitled  to  comparatively  little  weight  in  determining 
the  question  under  consideration.  It  will  be  observed,  that 
the  two  cases  last  cited  from  Alabama  and  Illinois  of  suits 
brought  to  recover  back  money  paid  to  railroad  companies  in 
excess  of  legal  rates  have  gone  a  good  deal  further  than  pre- 
vious cases  had  gone  in  holding  that  such  monies  may  be  re- 
covered back,  the  payment  not  being  regarded  as  voluntary. 
But  it  seems  to  me,  that  they  have  not  laid  down  the  law  any 
too  strongly;  and  that  neither  objection  nor  i)rotest  by  the 
shipper,  when  illegal  freight  charges  are  demanded  by  a  rail- 
road company,  ought  to  be  required,  in  order  to  entitle  the 
shipper  to  recover,  nor  should  the   fact,  that  the  freight  had 
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been  delivered,  when  the  payment  was  made,  necessarily  pre- 
vent such  recovery.  It  would  under  some  circumstances  have 
that  effect,  as  when  the  shipper  was  not  one  engaged  in  a  busi- 
ness in  which  it  was  necessary  to  make  frequent  and  habitual 
use  of  the  railroad,  or  where  the  shipper  had  other  convenient 
modes  of  transporting  his  goods,  so  that  the  railroad  company 
had  no  undue  advantage  of  him.  But  when  the  shipper  was 
one  whose  business  could  not  be  successfully  carried  on  witli- 
out  frequent  use  of  this  identical  railroad  for  transportation 
purjioses,  then,  it  seems  to  me,  in  making  over  payments  for 
freight  on  the  demand  of  the  railroad  company  he  should  be 
regarded  as  making  them  under  a  species  of  moral  duress, 
and  such  payments  should  be  regarded  as  involuntary,  and  he 
should  in  an  action  of  (issumpsit  for  money  had  and  received 
be  allowed  to  recover  back  of  the  railroad  company  what  he 
had  paid  in  excess  of  legal  charges;  and  this  position  is  sus- 
tained by  these  most  recent  cases. 

The  most  recent  case,  which  I  have  seen,  of  an  action  of  this 
description  against  a  railroad  company  is  Peters  v.  Marietta 
^  Cincimuiii  Railroad  Cornjmny,  42  Ohio  St.  This  is  one  of 
twelve  cases,  each  of  which  involves  similar  facts  and  ques- 
tions of  law.  One  question  involved  in  this  case  was,  whether 
the  plaintiff  could  recover  back  of  the  defendant  illegal 
freights  which  he  had  paid.  The  facts,  as  shown  by  the  evi- 
dence, in  reference  to  these  payments  were,  that  the  plaintiff' 
paid  the  charges  for  each  month  at  the  end  of  the  month. 
Judge  Follet,  who  delivered  the  opinion  of  the  court, 
thought  from  the  evidence,  that  these  payments  were  made  to 
secure  transportation  for  the  succeeding  month,  and  the  plain- 
tiffs in  each  of  the  cases  were  doing  a  manufacturing  business, 
and  it  they  could  not  get  such  transportation,  their  business 
would  have  greatly  suffered.  But  Judge  Mcllvain,  who  dis- 
sented, thought  that  there  was  no  testimony  satisfactorily 
showing,  that  payments  were  exacted  as  a  condition  of  future 
freightage  or  paid  on  any  reasonable  belief,  that  future  freight 
would  be  refused,  unless  payments  were  made  I  would  say 
with  reference  to  this  diversity  of  opinion,  that  it  seems  to 
me,  that  the  presumption  would  always  be,  that  a  railroad 
company  would  continue  to  charge  its  fixed  rates,  whether  a 
shipper  protested  or  not,  and  that,  if  any  shipper  refused  to 
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pay  the  rates  demanded,  the  railroad  company  would  refuse 
to  transport  his  goods.  And  if  the  railroad  would  establish, 
that  payments  of  exhorbitant  rates  for  freight  paid  by  one 
whose  business  required  frequent  transportation  of  such 
goods  over  the  same  railroad,  were  voluntarily  paid  without 
any  reasonable  belief,  that  ftiture  freight  would  be  refused, 
unless  the  rates  of  payment  paid  by  the  company,  and  by  it 
demanded  was  paid,  the  burden  of  proving  this  would  be 
on  the  railroad  company,  and  that  payments  of  freights  de- 
manded of  a  regular  shipper  of  freight  over  a  railroad,  when 
he  had  no  other  convenient  way  of  transportation,  should  in 
the  absence  of  proof  to  the  contrary  be  regarded  as  made  on 
a  reasonable  belief,  that  future  freight  would  be  refused,  un- 
less the  payments  demanded  were  made  by  the  shipper. 

In  that  case  the  decision  of  the  court  was  that  the  illegal 
freight  paid  to  the  railroad  company  could  be  recovered  back. 
In  that  case  all  the  similar  cases,  which  I  have  cited  and  com- 
mented on,  were  cited  by  the  court  and  the  court  say :  "  The 
plaintiffs  could  compel  the  defendants  to  carry  their 
freight  only  by  a  resort  to  the  court  and  at  the  end  of 
litigation.  The  history  of  these  suits,  begun  in  1867  and  just 
ended  in  1884,  shows  that  the  plaintiffs  could  not  obtain 
speedy  and  adequate  redress — such  as  would  save  their 
business  and  prevent  loss — simply  by  a  resort  to  the  courts 
to  enforce  legal  rights.  And  as  the  defendant  would  not 
accept  the  payment  of  legal  rates,  and  required  the  full  pay- 
ment of  its  illegal  charges,  the  plaintifls  complaining  and 
objecting  to  the  increased  and  illegal  charges  were  forced  to 
pay  them.  Their  choice  and  volition  were  compelled — such 
payments  are  not  voluntary." 

Against  these  numerous  authorities  I  have  found  but  a 
single  case,  where  a  railroad  company  was  not  compelled  to 
pay  back  illegal  freight,  which  on  its  demand  had  been  paid 
by  a  shipper,  that,  is.  The  Potomac  Coal  Company  v.  Tfu  O/w- 
berland  arul  Pennsylvania  Railroad  Company^  38  Md.  226.  This 
case  was  decided  in  1873  and  before  the  decision  of  most  ot 
the  cases  to  which  I  have  referred.  None  of  these  similar 
railroad  cases  either  in  England  or  America  were  referred  to 
in  that  case  by  the  court,  though  the  English  case  was  referre<l 
to  by  counsel  in  argument.    The  only  cases  referred  to  by  the 
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court  in  its  opinion  were  three  Maryland  cases,  two  of  which 
were  cases  of  taxes  paid,  which  were  illegal,  and  which  tlie 
court  had  decided  could  not  be  recovered  because  paid  under 
a  mistake  of  law;  and  the  third  a  case  where  the  city  authori- 
ties had  ordered  a  resident  to  build  a  certain  wall,  and  if  he 
failed  to  do  it,  declared  they  would  build  it  and  charge  the 
costs  to  him.  He  then  built  and  brought  suit  to  recover  of 
the  city  the  money  which  he  had  expended,  the  city  authori- 
ties having  no  power  to  require  him  to  build  the  wall.  In 
that  case  Mayor  and  City  Council  of  Baltimore  v.  Lefferman,  4 
Gill  436,  the  court  on  page  436,  say ; 

"We  consider  the  doctrine  as  established  that  a  payment 
is  not  to  be  regarded  as  compulsory,  unless  made  to  eman- 
cipate the  person  or  property  from  an  actual  or  existing 
duress,  imposed  upon  it  by  the  party  to  whom  the  money  is 
paid." 

This  case  was,  I  think,  correctly  decided ;  but  it  is  apparent 
trom  many  of  the  authorities,  which  I  have  cited,  that  the 
law  is  not  correctly  laid  down  in  the  above  quotation.  And 
j-et  it  was  in  the  two  subsequent  tax-cases  referred  to  by 
the  court  as  well  as  in  the  railroad  case  of  the  Potomac  Coal 
Company  v.  Pennsylcania  Railroad  Company y  treated  as  cor- 
rect and  as  finally  settled  as  the  law  of  Maryland.  The  facts 
are  not  stated  i  n  this  last  case.  All  that  is  said  appears  on  page 
230 :  *'It  appears  from  the  agreed  statement  of  facts  that  the 
appellee  was  carrying  coal  tor  the  appellant  for  nearly  seven 
years,  during  the  whole  of  which  time  the  latter  was  volun- 
tarily paying  the  freights  demanded." 

The  suit  was  brought  to  recover  the  excess  of  freights  paid 
during  this  time  over  what  was  deemed  to  be  the  legal  rates, 
which  could  be  charged.  Of  course  if  they  were,  as  stated 
b}'  the  court,  voluntarily  paid,  they  could  not  be  recovered 
back.  In  the  absence  of  the  agreed  facts  it  is  of  course 
impossible  for  me  to  say,  whether  the  conclusion  reached  was 
or  was  not  correct;  for  from  the  erroneous  manner,  as  I  con- 
ceive, in  which  the  court  defined  what  was  regarded  as  com- 
pulsory payment,  as  above  stated,  it  is  obvious,  they  may 
have  regarded  the  facts  agreed  as  showing  the  payments 
were  voluntary',  while,  if  I  knew  the  facts,  I  might  regard 
them  as  not  voluntary  but  as  compulsory. 
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There  is  one  other  question  presented  by  the  record  in  this 
case,  that  is :  Was  it  necessary  for  the  defendant  to  make 
a  demand  tor  a  repayment  to  him  of  the  excess,  which  he 
had  paid  to  the  plaintiff  beyond  its  legal  charges  before  the 
institution  of  this  suit?  All  the  cases  we  have  referred  to 
show,  that  the  proper  form  of  action  to  recover  back  money, 
which  has  been  paid  on  an  illegal  and  unjust  demand,  is 
asmmpsit  for  money  had  and  received  for  the  plaintifi's  use. 
This  raises  an  implied  promise  to  pay  upon  demand,  and  as  a 
matter  of  mere  form  the  court  closes  with  a  soepe  requesituSy 
but  no  proof  of  demand  is  necessary  to  support  the  averment. 
One  is  under  no  more  obligation  to  prove  a  demand,  before 
he  can  recover  on  the  implied  promise,  when  money  is  had 
and  received  for  the  plaintiff's  use,  than  he  would  be  to 
prove  a  demand,  where  the  promise  was  an  express  one  to 
pay  on  demand ;  as,  for  instance,  a  note  payable  on  demand. 
These  positions  are  so  elementary,  that  I  need  refer  to  no 
authority  to  sustain  them;  but  I  will  refer  to  3  Rob.  Practice 
p.  602,  where  this  is  stated  to  be  the  law  as  universally  ad- 
mitted. 

It  only  remains  to  apply  the  law  as  we  have  stated  it  to 
the  present  case ;  but  before  so  doing  1  would  say,  I  attach 
no  importance  to  the  fact,  that  it  was  proven  that  the  de- 
fendant agreed  to  pay  the  whole  of  plaintiffs  demand,  if  the 
plaintift'  would  abate  $3.00  or  $4.00  which  defendant 
disputed  ;  for  this  occurred  after  all  the  over-payments  had 
been  made  by  the  defendant ;  and  it  did  not  therefore  influ- 
ence the  conduct  of  either  party  while  these  over-payments 
were  being  made.  It  was  a  proposition  ot  compromise  in 
which  the  defendant  proposed  to  surrender  substantial  rights ; 
but  the  proposition  was  not  accepted,  and  therefore  the 
parties  were  left  to  their  equal  rights,  as  if  no  such  proposi- 
tion had  been  made. 

The  instruction  set  out  in  the  second  bill  of  exceptions 
was  obviously  not  prejudicial  to  the  plaintiff.  It  amounted 
simply  to  telling  the  jury,  that  the  West  Virginia  Trans- 
portation Company  was  despite  its  charter  bound  by  the  Act 
of  March  3,  1875,  which  enacted,  "that  any  incorporated 
company  operating  by  steam  or  horse-power  a  railroad  not 
exceeding  thirty  miles  in  length  may  charge  for  the  trans* 
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portation  of  freight  not  exceeding  twenty  cents  per  ton  per 
mile."  This,  as  we  have  seen,  was  expressly  decided  bj'  this 
Court  in  the  Laurel  Fork  and  Sand  Hill  Railroad  Company  v. 
The  West  Virginia  Transportation  Lhmpany^  supra.  It  is  also 
obvious  from  what  has  been  said,  that  the  court  properly 
modified  the  instruction  contained  in  bill  of  exceptions  No. 
3,  and  that  without  such  modification  the  instruction  would 
have  been  erroneous.  The  modification  may  not  be  very 
aptly  expressed,  but  it  is  obvious  that  the  instruction  with 
the  modification  was  not  prejudicial  to  the  plaintifi,  and  in 
my  judgment,  as  it  was  doubtless  understood  by  the  jury,  it 
laid  down  the  law  correctly.  It  is  obvious  from  what  we 
have  stated,  that  the  court  did  not  err  in  rejecting  the  plain- 
tifi's  motion  to  exclude  from  the  jury  all  the  evidence  adduced 
by  the  defendant,  so  far  as  the  same  proved  or  tended  to  prove 
the  defendant's  account  of  set-off  because  of  any  one  of  the 
three  grounds  set  out  in  the  plaintiff's  bill  of  exceptions  No. 
1 ;  and  lastly,  the  court  did  not  err  in  refusing  to  grant  the 
plaintiff'  a  new  trial,  the  evidence  certified  in  bill  of  excep- 
tions No.  1  justifying  the  verdict  found  by  the  jury. 

The  judgment  of  the  circuit  court  of  October  10,  1879, 
must  therefore  be  affirmed ;  and  the  defendant  in  error  must 
recover  of  the  plaintiff  in  error  his  costs  in  this  Court  ex- 
pended and  damages  according  to  law. 

Affirmed. 


WHEELING. 

WooDDELL,  Adm'r.  v.  Bruffy's  Heirs  et  als. 

Submitted  January  17,  1885.— Decided  March  28,  1885. 

1.  An  estate  is  committed  to  a  shkeriff  for  administration  and  before 
tlie  order  of  committal  an  execution  in  favor  of  tiie  estate  comes 
to  his  hands,  which  he  levies  and  returns  not  sold  for  the  want 
of  bidders.    Held  : 

The .  sureties  of  his  oflacial  bond  at  the  time  of  the  levy  of  such 
execution  are  liable,  although  he  may  have  given  a  new 
bond  as  sheriff  before  the  money  was  collected  or  lost  by  his 
neglect,     (p.  469. ) 
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2.  A  party  who  concerts,  or  unites  with  a  fiduciary  in  any  act  contrary 

to  the  duty  of  such  fiduciary,  becomes  parficepa  crimijiia  and 
will  be  held  liable  accordingly,    (p.  470.) 

3.  An  insolvent  fiduciary  can  not  impose  a  liability  upon  his  sureties 

by  the  mere  giving  of  a  receipt  for  assets  which  he  does  not  in 
fact  receive— to  do  so  he  must  receive  substantial  assets,    (p  470.) 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

W.  Sheen  for  appellants. 

JR.  S.  Turk  for  appellees  McNeil  and  Sharp. 

R,  L.  Parish  for  appellee  McCallister. 

Snyder,  Judge : 

Patrick  Brufiy  died  in  1853,  leaving  a  will  by  which  he 
directed  his  excutor  to  sell  his  "  Gillespie  "  lands  at  public 
auction.  At  the  March  term  1853  of  the  county  court  of 
Pocahontas  county,  D.  W.  Kerr  qualified  as  such  executor, 
and  in  March,  1854,  sold  said  lands  and  for  the  deferred  pay- 
ments took  two  bonds  from  James  A.  .Ervine  the  purchaser, 
for  $282.50  each. 

On  March  3,  1857,  Kerr  was  by  an  order  of  said  county 
court  removed  as  executor  and  on  the  same  day  the  estate  of 
said  Bruffy  was  committed  by  said  court  to  J.  S.  Wooddell, 
sheriff,  as  administrator  de  bonis  non  with  the  will  annexed. 
On  the  official  bond  of  said  Wooddell  at  the  time  the  said 
estate  was  committed  to  him,  William  Skeen,  Francis  Dever 
and  others  wfere  his  sureties. 

Upon  a  rule  taken  by  said  Skeen,  the  said  Wooddell  was 
required  to  give  a  new  bond  as  sheriff  which  he  did  on  July 
6,  1858,  and  this  bond  was  on  that  day  accepted  by  said  court. 
On  this  new  bond  Isaac  McNeel,  J.  W.  Sharp  and  others 
were  sureties,  and  neither  the  said  Skeen  nor  said  Dever  was 
on  it. 

In  March,  1860,  the  said  Wooddell  as  such  administrator 
filed  his  bill  in  the  circuit  court  of  Pocahontas  county  against 
said  Kerr,  the  former  executor,  and  the  legatees  of  said 
BrufFy,  to  have  the  will  construed,  the  debts  ascertained  and  the 
administration  accounts  upon  the  estate  of  saidBru%  settled. 
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Various  orders  of  reference  were  made,  none  of  which  appear 
to  have  been  executed  until  August  22, 1875,  when  a  report 
was  filed  which  was  excepted  to  and  recommitted,  and  a  sec- 
ond report  was  made  on  February  11, 1876,  showing  that  the 
plaintiff  as  administrator  was  indebted  to  the  estate  as  ot 
May  1,  1876,  in  the  sum  of  $1,295.92.  This  report  was  con- 
firmed without  exception  by  a  decree  of  the  court  entered 
May  4, 1876.  By  the  same  decree  the  plaintiff  was  ordered 
to  pay  said  sum  to  William  M.  McCallister  as  special  receiver 
of  the  court  with  authority  to  said  receiver  to  collect  the  sum 
by  execution  and  reserving  leave  to  him  to  proceed  against 
the  sureties  of  the  plaintiff,  as  sheriff,  by  notice. 

The  said  McCallister  as  special  receiver,  on  May  2,  1877, 
by  leave  ot  the  court,  filed  two  seperate  petitions  in  the  cause, 
the  one  against  the  sureties  of  the  plaintiff  in  his  first  and  the 
other  against  his  sureties  in  his  second  oflicial  bond  as  sheriff, 
averring  in  each  that  execution  had  issued  against  the  plain- 
tiff* for  said  debt  and  had  been  returned  "  no  property  found," 
and  prayed  for  a  decree  against  the  said  sureties  for  said 
$1,295.92  with  interest  and  costs. 

The  said  Skeen  demurred  and  the  said  Dever  answered  the 
first  of  said  petitions,  and  the  said  McNeel,  Sharp  and  others 
filed  their  joint  answer  to  the  second  of  said  petitions,  to 
which  answers  the  plaintiff  replied  generally.  At  the  Octo- 
ber term,  1878,  the  court  overruled  the  demurrer  of  said 
Skeen  and  immediately  thereupon  entered  a  decree  against 
said  Skeen,  Dever  and  others,  sureties  of  the  plaintiff  in  said 
first  bond,  for  the  said  $1,295.92  with  interest  and  costs. 
From  this  decree  the  defendants  Skeen  and  Dever,  appealed. 

The  appellant,  Skeen,  insists  that  the  court  erred  in  decree- 
ing against  him  without  taking  a  rule  or  giving  him  time  to 
answer  after  overruling  his  demurrer. 

It  is  the  settled  law  of  this  State  that,  under  the  provisions 
of  section  30,  chapter  125  of  the  Code,  it  is  error  for  which 
the  decree  will  be  reversed  to  enter  a  decree  on  the  merits 
against  a  party  upon  overruling  his  demurrer  to  a  bill  without 
his  having  answered  or  a  rule  given  upon  him  to  answer. 
Mchok  V.  Nichols,  8  W.  Va.  174;  Pecks  v.  Chambers,  Id.  210. 

The  petition  here  demurred  to  is  the  only  pleading  by 
which  this  appellant  was  made  a  party  to  the  suit  or  which 
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contains  any  allegations  against  him.  It  has  as  to  him  and 
the  others  made  parties  by  it  the  effect  of  a  bill  and  his  de- 
murrer to  it,  and  the  overruling  of  it  must  of  necessity  be 
treated  in  the  same  manner  as  if  it  had  been  a  demurrer  to  a 
bill  in  equity.  It  is  clear,  therefore,  that  the  court  committed 
a  fatal  error  in  decreeing  against  the  appellant,  Skeen  before 
he  had  answered  or  taking  a  rule  upon  him  to  answer.  The 
demurrer  was,  however,  properly  overruled.  Dabney  v. 
Smith,  5  Leigh  13. 

It  is  further  insisted,  that  the  court  erred  in  decreeing 
against  the  appellants  and  their  co-sureties  in  the  first  official 
bond  of  the  plaintiff  for  the  said  sum  of  $1,295.92.  The 
solution  of  this  assignment  of  error  brings  under  review  the 
merits  of  the  cause.  The  record  discloses  the  facts  in  a  very 
scattered  and  fragmentary  manner,  and  some  facts  which 
might  affect  the  result  do  not  appear  to  have  been  even 
brought  into  the  cause.  It  is  apparent,  however,  that  the 
above  debt  of  $1,295.92  has  its  origin  in  the  two  bonds  taken 
for  the  deferred  payments  of  the  *'  Gillesine  ''  lands  hereto- 
fore mentioned.  The  facts,  so  far  as  I  can  gather  them  from 
the  record,  seem  to  be  as  follows :  Before  the  removal  of 
Kerr  as  executor  of  Bruffy  he  obtained  a  judgment  on  the 
first  of  said  bonds  against  James  A.  and  E.  Ervine,  upon 
which  execution  issued  and  went  into  the  hands  of  the  plain- 
tiff Wooddell  as  sheriff  in  the  latter  part  of  the  year  1856. 
Wooddell  as  sheriff  made  this  return  thereon:  "Ex.  Feb. 
23,  1857,  for  $64.55,  (bal.  $150.00,)  com's.  $62.94,  cr.  on  ex. ; 
also  cr.  Mar.  1,  1857,  for  $80.00,  $2.00,  corn's.  $78.00 ;  cr.  ex. 
as  per  receipt ;  money  received  of  B.  F.  Jackson ;  wagon 
held  and  sold  by  virtue  of  older  execution ;  the  horses  not 
forthcoming ;  the  other  property  not  sold  for  want  of  bidders." 
The  amount  of  this  execution  is  one  of  the  two  items  which 
make  up  the  sum  decreed  against  the  appellants  and  othei^s. 
The  other  item  grows  out  of  tlie  second  of  said  "  Gillespie  " 
land  bonds  which  it  seems  came  into  the  hands  of  the  plain- 
tiff as  administrator  de  bo?m  non  after  the  removal  of  Kerr  as 
executor  of  Bruffy.  It  appears  that  said  "  Gillespie  "  lands 
were  resold  by  commissioner,  S.  H.  Clark,  for  the  payment  of 
said  land,  but  in  what  suit  or  by  what  authority  does  not 
appear.     The  sale   was  on   January  24,    1868,  and   W.  J. 
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Wooddell  became  the  purchaser.  Afterwards  a  receipt  dated 
June  11,  1872,  for  $539.17,  the  amount  of  the  proceeds  of 
said  sale,  was  given  by  the  plaintiff  as  administrator  of 
Bruffy  to  commissioner  Clark,  but  no  money  was  in  fact 
paid  to  the  plaintiff'  on  account  of  said  proceeds,  the  transac- 
tion was  simply  an  exchange  of  papers  in  this  manner :  W. 
J.  Wooddell  being  indebted  to  commissioner  Clark  for  said 
land  and  the  plaintiff  being  indebted  to  said  W.  J.  Wooddell, 
he  gave  the  said  receipt  to  Clark  and  thus  the  cross-demands 
among  the  parties  were  settled. 

It  seems  to  me  that  these  facts  clearly  show  a  liability  on 
the  appellants  and  their  co-surities  in  the  first  bond  for  the 
amount  of  the  aforesaid  execution  against  the  Ervines.  It 
went  into  the  hands  ot  the  plaintiff  as  sheriff",  was  levied, 
part  of  it  collected  and  returned  more  than  a  year  before  the 
second  bond  was  given.  The  return  showing  that  it  had 
been  levied,  the  sureties  on  the  bond  at  the  date  of  the  levy 
are  liable  although  a  rindifloni  cxpenas  may  have  subse- 
(juently  issued  and  the  money  been  collected  alter  the  second 
had  been  given. —  Tynx  v.  Wilson^  9  Grat.  59;  Tyree  v.  Don- 
vaW/,  Id.  64. 

And  it  seems  to  me  to  be  just  as  plain  that  the  said  first 
set  of  sureties  are  not  liable  for  the  proceeds  of  the  sale  of 
the  lands  made  by  commissioner  Clark.  There  is  not  a 
particle  of  evidence  or  even  a  claim  in  the  record  that  there 
was  any  default  or  liability  on  the  plaintiff  on  account  of  this 
debt  until  the  receipt  was  given  by  him  to  commissioner 
Clark  on  June  11,  1872.  It  is  apparent  that  facts  exist  other 
than  those  now  in  the  record  which  may  effect  the  result  of 
the  suit  as  to  said  proceeds,  and  as  the  cause  must  be  re- 
manded I  do  not  deem  it  proper  to  decide  definitely  upon 
whom  the  liability  for  said  second  sale  bond  of  the  (iillesi»ie 
lands  should  fall.  In  the  present  state  of  the  record  it  could  not 
fall  upon  either  set  of  the  sureties  of  the  plaintiff  as  sheriff. 
By  the  sale  of  the  land  Kerr,  the  executor,  converted  the 
land  into  money  or  bonds  due  to  himself  and  thereby  such 
money  or  bonds  became  administered  assets  and  could  not 
legally  pass  into  the  hands  of  the  plaintiff'  as  administrator 
de  bonis  von  of  Bruffy. — KhUU  and  Eakle  v.  McClintic,  11  W. 
Va.  399;  Chcalham  v.  Barfoot,  9  Leigh.  580. 
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It  would  seem,  however,  that  the  executor  might  have 
been  relieved  from  liability  lor  said  second  bond  by  passing 
it  over  to  the  administrator  de  bonis  non^  and  the  subsequent 
sale  of  the  "Gillespie"  lands,  on  which  it  was  a  lien  for  the 
payment  of  it. — Hefferman  v.  Grymes^  2  Leigh  512.  If  the 
liability  to  account  for  said  bond  had  not  become  fixed 
before  the  re-sale  of  said  lauds,  then  neither  the  executor 
nor  the  administrator  de  bonis  non  could  be  made  liable  until 
the  proceeds  of  such  re-sale  had  been  properly  paid  to  him. 
The  exchange  of  receipts  and  papers  made  between  Clark, 
commissioner,  W.  J.  Woodell  and  the  plaintiff  was  not  a 
satisfaction  of  the  debt  for  the  purchase  money  of  the  land 
due  from  W.  J.  Woodell. — Asberry  v.  Asberry^  33  Qrat. 
463;  Pinckard  v.  Wood,  8  Id.  140.  The  said  transaction 
without  relieving  either  Wooddell  or  Clarke  from  liability, 
if  they  were  under  any,  may  have  made  the  plaintiff  and 
his  sureties  in  the  second  bond  liable  for  the  debt,  but  if  the 
plaintiff  was  insolvent  at  that  lime  said  transaction  would 
not  bind  his  said  sureties  for  said  debt.  An  insolvent 
Hduciary  cannot,  without  the  receipt  of  substantial  assets, 
place  a  liability  ot  that  character  upon  his  sureties. — Gdmcr 
V.  Balur,  24  W.  Va.  72. 

For  the  reasons  aforesaid  the  decree  of  the  circuit  court 
must  be  reversed  with  costs  to  the  apiJellants  against  the 
appellee  Wm.  M.  McCallister  as  special  receiver  and  the 
cause  remanded  to  said  court  for  further  proceedings  with 
leave  to  any  ot  the  parties  other  than  the  plaintiff  in  the 
original  cause  to  introduce  new  evidence,  &c.,  &c. 

Reversed.     Remanded. 


WHEELING. 

Ballard  r.  Ballard  ct  al. 

Submitted  January  15,  1885.— Decided  March  28,  1886. 

1.  Wlion  an  executory  contract  for  the  sale  of  land  is  unobjectionable 
in  its  nature  and  circumstances,  it  is  as  much  a  matter  of  course 
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for  a  court  of  equity  to  decree  its  specific  execution,  as  it  is  for 
a  court  of  law  to  give  damages  for  its  breach,    (p.  473.) 

2.  A  written  contract  for  the  sale  of  land  may  be  rescinded  by  a  sub- 

sequent parol  agreement  by  the  parties,  but  to  make  such  agree- 
ment effectual  it  must  have  been  fully  executed  and  be  established 
by  clear  and  conclusive  proof,    (p.  473.) 

3.  Time  is  not  in  courts  of  equity  considered  as  of  the  essence  of  the 

contract  for  the  sale  of  land',  unless  it  is  made  so  by  the  express 
stipulations  of  the  parties  or  arises  by  implication  from  the  very 
nature  of  the  property  or  the  avowed  objects  of  the  vendor  or 
vendee,    (p.  478.) 

4.  Where  the  delay  in  such  cases  is  merely  in  the  failure  to  pay  the 

purchase-money  at  the  time  specified  in  the  contract,  ecjuity  will 
not  for  that  cause  alone  rcflise  specific  execution  to  the  vendee 
for  the  plain  reason,  that  it  admits  of  adequate  compensation 
ascertained  by  laiw  in  the  form  of  interest,    (p.  478.) 

5.  The  doctrine,  that  a  bill  in  equity  for  the  specific  execution  of  a 

contract  rests  in  the  sound  discretion  of  the  court  in  view  of 
the  facts  and  circumstances  and  does  not  require  its  interposition 
ex  debito  juatiticB^  has  a  very  limited  application  in  modern  courts 
of  equity.  The  rules  and  limitations  which  govern  such  courts 
are  no  less  rigorous  and  definite  than  those  governing  courts  of 
law.    (p.  479.) 

6.  A  cause  in  which  the  specific  execution  of  a  contract  for  the  sale 

of  land  is  held  to  have  been  properly  decreed  by  the  circuit 
court. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the 
Court. 

A,  N.  Campbell  SLiid  A.  C.  Houston  for  appellant. 
Frank  Hereford  for  appellee  B.  F.  Ballard. 

Snyder,  Judge: 

Suit  in  equity  instituted  in  the  circuit  court  of  Monroe 
county,  August  30,  1879,  by  B.  F.  Ballard  against  the  heirs 
at  law  and  devisees  of  Jeremiah  Ballard,  deceased,  to  enforce 
the  specific  execution  of  a  written  contract  for  the  purchase 
of  a  tract  of  about  240  acres  of  land  situate  in  said  county, 
entered  into  March  21,  1876,  between  the  plaintiff  and  his 
father,  the  said  Jeremiah  Ballard.  After  the  making  of  said 
contract  the  said  Jeremiah  made  a  voluntary  conveyance  of 
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forty  acres  of  said  240  acres  to  his  son,  Riley  Ballard,  and  on 
April  16,  1879,  he  died  testate  leaving  then  living  seven 
children,  to-wit:  Baldwin,  Lewis  and  Riley  Ballard,  Eliza- 
beth Campbell,  Margaret  Shanklin,  Mary  Hecht  and  the 
plaintiff  and  the  children  of  a  deceased  son.  By  his  will, 
which  is  dated  April  1,  1879,  and  was  probated  April  21, 
1879,  he  devised  all  the  residue  of  said  land,  being  all  he 
then  owned,  to  the  defendants,  Jabin  Noel  and  Sarah  Noel 
his  wife,  the  said  Sarah  being  a  grand-daughter  of  the  testa- 
tor and  a  daughter  of  the  said  Riley  Ballard. 

The  defendants,  Noel  and  wife  and  IClizabeth  Campbell 
answered,  and  the  bill  was  taken  for  confessed  as  to  all  the 
other  adult  defendants.  General  replications  were  filed  to 
said  answers. 

Noel  and  wife  by  their  answer  claim  the  land  under  the 
devise  to  them  and  aver  that  subsequent  to  the  making  of 
the  contract  of  sale  to  the  plaintiff  the  said  Jeremiah  and 
the  plaintiff  entered  into  a  separate  and  distinct  parol  agree- 
ment, which  they  carried  into  execution,  and  by  w^hich  the 
said  contract  was  wholly  rescinded  and  abandoned. 

FJlizabeth  Campbell  in  her  atiswer  denies  that  said  con- 
tract had  ever  been  rescinded  or  abandoned,  and  avers 
that  about  the  time  it  was  made  she  became  entitled  to  a 
part  of  the  purchase-money,  which  the  contract  provides  was 
to  be  i)aid  to  or  for  her,  and  that  subsequently  her  father  as- 
signed to  her  the  benefit  of  the  whole  of  the  purchase-money, 
none  of  which  has  been  paid  ;  and  she  prays  that  the  con- 
tract may  be  specifically  executed  and  the  land  subjected  to 
the  payment  of  the  money  due  thereon  to  her. 

Numerous  depositions  were  taken  by  the  respective  parties, 
and  the  cause  coming  onto  be  heard  on  March  22,  1883,  the 
court  decided  that  the  plaintiff  was  entitled  to  a  specific  ex- 
ecution of  the  contract  upon  the  payment  of  all  the  pur- 
(^hase-moncy,  and  thereupon  entered  a  decree  to  that  eftect. 
From  this  decree  the  defendants,  Noel  and  wife,  appealed. 

The  only  assignment  ot  error  is,  that  Jhe  contract  had 
been  rescinded  by  the  parties,  and  that,  therefore,  the  court 
erred  in  decreeing  its  specific  execution. 

The  contract  itself  seems  to  be  unobjectionable.  Its  terms 
are  specific  and  definite,  both  as  to  the  consideration  and  the 
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subject.  The  vendor,  the  father,  bound  himself  to  make  "a 
good  and  lawful  deed"  to  the  plaintifi  "upon  the  payment  of 
the  purchase-money,  two  thousand  dollars,  balance  after  de- 
ducting therefrom  the  amount  to  be  paid  for  Elizabeth 
Caraj>bell  upon  ray  order,  tour  hundred  dollars  to  be  paid 
against  the  15th  day  of  May,  1876,  the  resulue  is  to  be  paid 
in  two  annual  payments  on  the  15th  day  of  May,  1877,  and 
15th  day  or  May,  1878."  If  the  words  "balance"  and  "resi- 
due" are  interpreted  as  referring  to  the  same  thing,  as  the 
context  clearly  requires  they  should  be,  the  terms  are  entirely 
free  from  ambiguity  and  mean  that  the  plaintiff  was  to  pay 
$2,000.00  for  the  land,  of  which  $400.00  was  to  be  for  Eliza- 
beth Campbell  upon  the  order  of  the  vendor,  and  the  bal- 
ance or  residue  in  two  annual  payments,  the  payments  to  be 
made  at  the  dates  specified. 

It  is  undisputed  that  soon  after  the  date  of  the  contract  the 
plaintiff  was  placed  in  possession  of  the  land.  There  can  not 
be  then  any  question  about  the  validity  of  this  contract.  It 
was  in  writing,  definite  in  its  terms,  made  between  compe- 
tent parties  and  completed  by  the  delivery  of  possession  of 
the  subject.  In  such  cases  it  is  as  much  a  matter  of  course 
for  courts  of  equity  to  decree  a  specific  performance  of  the 
contract,  as  it  is  for  courts  of  law  to  give  damages  for  a 
breach  of  it. — Abbott  v.  L'Hommedieu^  10  W.  Va.  677. 

The  enquiry  before  us  then  is  reduced  to  the  simple 
question,  whether  under  all  the  circumstances  the  said  con- 
tract was,  by  a  subsequent  parol  agreement  and  the  conduct 
of  the  parties,  rescinded  and  abandoned  ?  This  is  a  question 
of  fact  rather  than  of  law ;  for  it  can  not  be  doubted  that  a 
written  contract  for  the  sale  of  land  may  be  rescinded  by  a 
subsequent  parol  agreement;  but  to  make  such  agreement 
effectual  it  must  have  been  executed  by  the  parties  and  be 
established  by  "clear  and  conclusive  proof." — Phelps  w.  Seely^ 
22  Grat.  573,  585  and  cases  cited. 

The  controversy  thus  presented  is  represented  on  the  one 
side  by  the  appellants  and  Riley  Ballard,  who  claims  part  of 
the  land  under  a  subsequent  voluntary  conveyance,  and  on 
the  other  side  by  the  plaintiff  and  the  other  heirs  at  law  of 
the  said  Jeremiah  Ballard,  deceased.  The  burden  of  show- 
ing such  rescission  is  necessarily  on  the  parties  who  assert  it. 
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To  establish  the  rescission  in  this  case,  the  evidence  is  ex- 
clusively parol  and  very  conflicting  and  unsatisfactory  on  the 
most  material  points. 

The  following  facts  seem  to  be  conceded :  At  the  time  of 
the  sale  in  March,  1876,  the  father,  the  vendor,  owned  no 
other  land;  he  was  about  87  years  of  age  and  wtis  living  with 
his  daughter,  Elizabeth  Campbell,  on  the  farm ;  that  a  short 
time  before  the  plaiutift',  in  contemplation  of  making  this 
purchase,  entered  into  a  written  contnict  with  the  said 
Elizabeth  C^ampbell,  by  which  he  bound  himself  to  pay  for, 
and  secure,  to  the  said  Elizabeth  the  title  to,  70  acres  of 
land  on  Bush  creek,  which  she  had  contracted  to  buy  from 
Samuel  D.  Pack,  and  in  consideration  therefor  she  had  agreed 
to  release  all  her  interest  in  her  father's  estate  to  the  plain- 
tiff, and  give  possession  of  the  house  and  farm,  on  which  she 
was  then  living  with  her  father,  to  plaintiff  on  or  before 
March  15,  1876 ;  that  soon  thereafter  she  did  move  oft  the 
farm  and  the  plaintift'  was  placed  in  possession  of  it  and 
continued  to  live  there,  his  father  living  with  him,  until 
about  November  1,  1876,  when  the  plaintiff  moved  oft  to  a 
house  in  the  neighborhood  where  he  lived  until  the  following 
spring — he  then  went  to  Missouri,  leaving  his  family  in  the 
latter  house  until  in  the  fall  of  1877,  when  he  returned  and 
moved  his  family  to  Missouri  where  he  continued  to  reside 
until  this  suit  was  brought.  But  before  moving  from  the 
farm  in  controversy  in  November  1876,  by  some  arrange- 
ment, as  to  the  terms  ot  which,  and  whether  made  by  the 
plaintiff  or  his  father  with  Noel  and 'wife,  the  testimony  is 
conflicting,  the  said  Noel  and  wife  moved  into  the  house  with 
the  father  and  took  charge  of  the  farm  and  remained  there 
until  after  the  death  of  the  father  which  occurred  in  April, 
1879,  as  before  stated.  It  does  not  appear  that  the  plaintiff' 
after  the  fall  of  1876  had  any  control  or  management  of  the 
farm,  unless  Noel  was  placed  there  by  him  as  his  agent  and 
tenant,  as  he  claims,  but  which  is  denied  by  Noel.  It  is  not 
attempted  to  show  that  there  was  any  agreement  to  rescind 
the  contract  of  sale  to  the  plaintift  other  than  by  the  declara- 
tions and  conduct  of  the  plaintift  and  the  acts  of  his  father. 
As  to  all  other  matters  the  testimony  is  contradictory  and 
inconclusive,  except  that  it  does  appear  that  but  a  very  small 
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portion  of  the  purchase-money  was  paid  by  the  plaintift^ — a 
small  portion  having  been  paid  to  Elizabeth  Campbell — 
until  atter  the  death  of  the  father  and  just  before  this  suit 
was  brought,  when  Baldwin  Ballard,  the  administrator  of  his 
father,  agreed  to  pay  the  purchase-money  for  the  plaintiff  and 
admitted  that  he  then  held  it  as  such  administrator. 

As  to  the  conflicting  evidence  it  is  claimed  by  the  appel- 
lants and  testified  to  by  them,  that  the  plaintiff,  just  before 
he  moved  off  the  farm  in  November,  1876,  told  them  that  he 
was  going  to  move  off  the  place,  that  he  had  given  up  or 
destroyed  his  contract  and  had  nothing  to  do  with  the  place 
and  did  not  care  who  came  there,  so  somebody  came  who 
would  be  good  to  his  father ;  that  he  had  given  up  his  con- 
tract and  was  going  to  leave  the  place,  because  his  brothers, 
Baldwin  and  Lewis,  came  and  made  a  fuss  about  it,  and  that 
he  would  not  live  in  a  fuss ;  that  after  this  the  old  man  sent 
tor  them,  and  they  went  there  and  lived  there  until  the  old 
man  died  without  any  contract  with  either  the  old  man  or  the 
plaintiff',  but  they  admit  that  the  plaintiff  was  to  draw  up  a 
contract  which  he  never  did.  They  also  showed  that  Bald- 
win and  Lewis  Ballard  did  make  a  fuss  about  the  plaintiff 
haviug  the  contract  for  the  land.  A  number  of  other  wit- 
nesses testify,  that  in  conversations  had  by  them  with  the 
plaintiff  the  plaintiff  stated,  that  he  had  destroyed  the  con- 
tract and  given  up  the  place  and  intended  to  move  to 
Missouri  and  live  there.  The  witnesses  testify  to  these  and 
similar  declarations  alleged  to  have  been  made  by  the  plain- 
tiff with  a  stereotyped  uniformity  that  makes  their  testimony 
improbable  and  suspicious.  Some  of  them,  however,  state 
facts  and  circumstances  which  tend  to  show  that  declarations 
of  the  character  deposed  to  were  made  to  them  by  the  plain- 
tiff, but  they  are  not  in  my  judgment  sufficient  to  prove 
conclusively,  that  such  declarations  were  fully  understood  or 
reported,  or  that  they  necessarily  refer  to  the  contract. 

On  the  other  side  the  plaintiff  produces  the  contract 
unmutilated  and  thus  shows  positively,  that  it  never  was 
given  up  or  destroyed,  and  that  therefore  the  appellants  and 
their  witnesses  were  necessarily  mistaken  as  to  the  plaintiff's 
declaration,  that  it  had  been  destroyed,  or  else  the  plaintiff 
made  false  declarations  to  them ;  and  there  is   much   in  the 
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testimony  to  show,  that  the  plain tiii*,  on  account  of  the 
annoyance  and  dissatisfaction  of  his  brothers  may  have 
given  out  the  impression,  that  the  contract  was  destroyed  in 
order  to  have  peace.  But  the  evidence  plainly  shows,  that 
the  plaintift'  never  did  surrender  or  destroy  the  contract. 
In  his  testimony  he  positively  denies,  that  he  ever  did  rescind 
or  agree  to  rescind  the  contract,  or  that  he  ever  abandoned 
or  intended  to  abandon  it,  and  his  testimony  in  this  respect 
as  well  as  in  others  is  supported  by  the  testimony  of  other 
witnesses.  The  plaintiiF  testifies,  that,  after  he  took  posses- 
sion under  his  contract  of  purchase,  he  repaired  the  house 
by  putting  a  new  roof  on  it,  made  some  fence  and  hired 
hands  to  do  other  work  on  the  place,  that  he  paid  $56.50  on 
the  purchase-money  to  Elizabeth  Campbell  on  the  order  of 
his  father;  that  by  the  contract  with  his  father  he  was  to  pay 
$400.00  to  Samuel  I).  Pack  for  the  said  Elizabeth,  and  that 
he  had  a  debt  against  Pack  at  that  time  for  $63.00  and  after- 
wards purchased  a  judgment  on  him  for  $570.00 ;  that  by  the 
written  order  of  his  father  he  was  to  pay  $400.00  of  the 
residue  of  the  purchase-money  to  his  sister,  Mary  Ilecht,  and 
the  balance  to  some  of  his  brothers,  and  that  these  orders 
were  lefl  in  the  paper  case  of  his  father ;  that  these  latter 
orders  he  has  never  paid  otherwise  than  by  getting  his 
brother  Baldwin,  as  administrator  of  his  father,  to  assume 
and  pay  the  same  to  himself  as  such  administrator,  which  he 
did  before  this  suit  was  brought,  and  that  said  Baldwin  still 
has  the  money  as  such  administrator.  In  regard  to  the  pos- 
session of  the  land  the  plaintift*  testifies,  that,  at  the  time  he 
made  the  purchase,  by  a  separate  contract  between  him  and 
his  father  he  agreed  to  keep  and  support  his  father  during 
his  life,  and  that  the  UvSe  of  the  farm  was  to  be  the  consideration 
of  this  contract ;  that,  after  his  brothers  made  so  much  fuss 
about  his  having  the  land,  he  determined  to  go  away;  that 
then  with  the  consent  of  his  father  he  got  Noel  and  wife  to 
move  upon  the  farm  to  take  care  of  his  father,  and  that  they 
agreed  to  do  so  for  the  use  of  the  farm ;  that  when  he  moved 
to  Missouri  he  requested  his  brother  John,  who  since  died, 
to  look  after  his  father  and  the  farm,  and  that  he  never  in- 
tended to  live  permanently  in  Missouri,  but  wanted  to  get 
away  from  the  fuss  and   left  a  part  of  his  household  goods 
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here  when  he  moved  away  ;  that  he  may  have  said  that  he 
had  abandoned  this  contract  to  live  with  his  father  during 
his  life,  but  he  never  said  to  any  one,  that  he  had  destroyed 
or  abandoned  the  contract  for  the  purchase  of  the  land, 
which  was  a  separate  and  distinct  contract.  This  is  the  sub- 
stance of  the  material  testimony  of  the  plaintiff,  and  there 
is  evidence  ot  other  witnesses  tending  to  corroborate  parts  of 
it ;  but  I  do  not  deem  it  important  to  review  the  testimony 
any  further  on  either  side.  I  have  given  enough  of  it  to 
show  the  conflicting  and  contradictory  character  of  it.  Any 
conclusion,  that  could  be  drawn  from  it  by  this  Court,  would 
necessarily  be  conjectural  and  unsatisfactory.  It  is  plainly 
too  uncertain  and  inconclusive  to  warrant  a  reversal  of  the 
circuit  court,  unless  the  conceded  or  uncontroverted  facts  of 
themselves  show  some  valid  legal  objection  to  the  specific 
execution  of  the  contract. 

The  principal  ground  alleged  against  granting  the  relief 
asked  by  the  plaintiff  is  his  delay  and  laches  in  the  perform- 
ance of  his  part  of  the  contract.  The  only  part  of  the  contract, 
that  the  plaintiff  failed  to  fulfill  according  to  its  terms,  w^hich 
could  in  any  way  prejudice  the  rights  of  tlie  vendor,  was  the 
non-payment  of  the  purchase-money.  The  rule  in  equity  is, 
that  an  executory  contract  for  the  sale  of  land  at  once  makes 
the  purchaser  the  owner  of  the  land  and  the  vendor  the 
owner  of  the  purchase-money.  After  the  contract  the  vendor 
is  the  trustee  of  the  legal  estate  for  the  vendee.  It  is  upon 
the  principle  of  the  transmission  by  the  contract  of  an  actual 
equitable  estate,  and  the  impressing  of  a  trust  upon  the  legal 
estate  for  the  benefit  of  the  vendee,  that  the  doctrine  of  spe- 
cific performance  of  contracts  for  the  sale  of  land  mainly  de- 
pends. Equity  looks  upon  things  agreed  to  be  done  as 
actually  performed.  Jticher  v.  Selbi,  8  Serg.  &  R.  425.  If, 
therefore,  the  vendor  should  again  sell  the  estate,  of  which  he 
is  such  trustee,  he  will  be  considered  as  selling  it  for  the  benefit 
of  the  vendor,  and  the  second  vendee,  if  he  has  notice,  or  the 
conveyance  to  him  is  without  valuable  consideration,  will  hold 
the  estate  subject  to  the  first  contract  and  be  compelled  to 
convey  it  to  the  first  purchaser.  Hoagland  v.  Latovreiie,  1 
Green's  Chy.  254;  Murray  v.  BalloUy  1  Johns.  Chy. 
566,  581.     In  reference  to  this  doctrine  it  is  stated  in  the 
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American  Notes  to  Seaioji  v.  Slade^  2  Lead.  Cas.  Eq.  1041, 
that,  "  It  results  from  the  principal  above  stated,  that  as  the 
immediate  effect  of  this  contract  is  to  vest  the  ownership  of 
the  land  in  the  vendee  and  that  of  the  purchase-money  in 
the  vendor,  so  the  right  thus  acquired  will  not  be  forfeited 
by  the  failure  to  execute  a  conveyance  or  pay  the  purchase- 
money  at  the  appointed  time,  unless  the  circumstances  or 
terms  employed  are  such  as  to  take  the  case  out  of  the  general 
rule.  In  other  words  the  contract,  although  executory  in 
form,  is  regarded  by  the  chancellor  as  executed  in  fact  and 
consequently  within  the  rule  which  would  be  applied  at  law, 
it  the  vendor  had  given  a  deed." 

In  DeCamp  v.  Feay^  5  Serg.  &II.  323,  Gibson,  Judge, said  : 
"Where  time  admits  of  compensation,  as  it  perhaps  always 
<loes  where  the  lapse  of  it  arises  from  money  not  having  been 
paid  at  a  particular  day,  it  is  never  an  essential  part  of  the 
agreement." 

This  Court  in  Abbott  v.  UHomrnvdmi,  10  W.  Va.  677, 
held,  that:  "Time  is  not  in  courts  of  equity, considered, 
ordinarily,  of  the  essense  of  the  contract  for  the  sale  oi  land, 
and  especially  as  to  the  payment  of  the  purchiuse-money. 
Perhafia  there  may  be  circumstances  or  terms  employed  such 
as  to  take  the  c{ise  out  of  the  general  rule." 

There  is  no  doubt  that  time  may  be  of  the  essense  of  the 
contract  of  sale.  It  may  be  made  so  by  the  express  stipula- 
tions of  the  parties,  or  it  may  arise  by  implication  from  the 
very  nature  of  the  property  or  the  avowed  objects  of  the 
seller  or  purchaser.  But  where  it  is  not  made  so  by  the 
terms  of  the  contract  or  the  understood  object  of  the  sale,  it 
will  not  be  so  regarded.  And  in  cases  of  specific  execution 
of  contracts,  lapse  of  time  will  not  be  held  to  be  materiab 
where  no  injury  results  from  the  delay  which  does  not  admit 
of  compensation.  Where  the  delay  is  merely  in  the  non- 
payment of  the  purchase-money  at  the  time  specified  in  the 
contract,  equity  will  not  for  that  cause  alone  refuse  specific 
execution.  The  agreement  to  pay  in  such  case  will  be 
regarded  as  simply  a  naked  covenant  to  pay  money  at  a 
particular  day,  and  this  will  not  make  time  the  essence  of  the 
contract,  for  the  plain  reason  that  it  admits  of  adequate  com- 
pensation ascertained  by  law   in  the  form  of  interest. — De 
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Cawp  V.  Feay,  5  Serg.  &  K  328 ;  Bennett  v.  Welch,  25  Ind. 
140;  2  Lead.  Gas.  Eq.  1116. 

In  the  case  at  har  it  is  clear  that  time  was  not  made  the 
essense  of  the  contract,  either  by  the  express  btipuhition  of 
the  parties  or  the  objects  and  purposes  of  the  sale.  The 
<'ontract  itself  and  all  the  attendant  facts  and  circumstances 
show  that  the  payment  ot  the  purchase-money  was  a  condi- 
tion subsequent,  and  the  rule  is  well  settled  that  the  breach  of 
such  condition  will  not  of  itself  avoid  the  contract.  In  this 
case  the  interest  on  the  money  will  afford  full  and  adequate 
compensation  for  the  delay,  and  therefore  the  non-payment 
at  the  time  stipulated  is  no  sufficient  ground  to  deny  the 
relief  asked  by  the  plaintiff'. 

It  is  further  claimed  by  the  appellants,  that  every  bill  for 
specific  execution  is  an  application  to  the  sound  discretion  of 
the  court,  not  requiring  its  interposition  ex  debiio  justitice,  but 
resting  in  its  discretion  upon  all  the  circumstances,  and  that 
upon  the  whole  facts  shown  by  the  record  in  this  cause,  the 
court  should  in  the  exercise  of  its  discretion  and  in  good 
conscience  deny  relief  to  the  plaintiff'.  The  sound  discretion 
referred  to  in  this  legal  proposition  is  not  by  any  means  so 
broad  and  arbitrary,  as  its  language  would  seem  to  import. 
It  is  a  proposition  handed  down  from  the  old  chancery  courts 
of  England,  which  may  have  been  literally  enforced  by  the 
then  chancellors  who  acted  without  fixed  rules  and  accord- 
ing to  their  abstract  notions  of  justice,  but  it  has  very  little 
force  or  application  in  modern  equity-courts  and  practice. 
The  rules  and  limitations,  which  govern  the  present  equity 
courts,  are  no  less  absolute  and  defined  than  are  those  govern- 
ing courts  of  law.  Arbitrary  discretion  belongs  to  neither. 
Both  are  controlled  by  established  and  well  settled  doctrines. 
It  is  this  principle  which  is  the  foundation  of  the  rule  before 
stated,  that  where  the  contnict  sought  to  be  enforced  is  in 
its  nature  and  circumstances  unobjectionable,  it  is  as  much  a 
matter  of  course  for  courts  of  equity  to  decree  a  specific  per- 
formance of  it  as  it  is  for  courts  of  law  to  award  damages 
for  a  breach  of  it.  2  Story's  Eq.  3751 ;  West  Virginia  0.  ^ 
0,  L,  Company  v.  Vinal,  14  W.  Va.  639. 

We  have  already  seen  that  the  contract  under  considera- 
tion is  in  itself  valid  and  free  from  objection,  and  that  the 
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delay  in  the  payment  of  the  purchase-money  is  no  ground 
for  refusing  relief  to  the  plaintiff,  it  therefore  only  remains 
to  determine  whether  the  other  grounds  relied  on  by  the  ap- 
pellants, that  is,  the  change  in  the  situation  of  the  parties 
and  the  alleged  abandonment  of  the  premises  by  the  plaintiff, 
are  such  as  ought  to  preclude  the  relief  prayed  in  the 
bill. 

It  must  be  kept  in  mind,  that,  the  plaintiff  having  shown 
a  valid  contract  between  competent  parties,  and  the  appel- 
lants not  assailing  the  validity  of  the  contract  but  ssserting 
in  avoidance  that  it  was  subsequently  rescinded  by  the  par- 
ties, the  burden  of  establishing  the  rescission  of  the  contract 
rests  upon  the  appellants.  This  being  the  attitude  of  the 
contestants,  according  to  well  settled  principles  regarding  the 
application  of  evidence  the  evidence  of  the  appellants,  so  far 
as  it  conflicts  with  that  of  the  plaintiff,  must,  unless  it  plainly 
preponderates,  be  disregarded.  Applying  this  rule,  there  is 
a  clear  failure  on  the  part  of  the  appellants  to  prove  that  the 
plaintiff  ever  abandoned  or  rescinded  the  contract  of  sale. 
The  plaintift^'g  evidence  is  that  he  placed  the  appellants,  Noel 
and  wife,  in  possession  of  the  property  under  a  contract 
wliich  necessarily  made  them  either  his  agents  or  tenants. 
And  as  they  held  the  possession  of  the  land  until  this  suit 
was  brought,  the  plaintiff'  through  them  was  in  possession 
all  the  time.  And  they  being  such  tenants  or  agents  of  the 
plaintiff,  it  is  their  fault,  if  they  by  their  declarations  or  con- 
duct permitted  the  vendor,  who  was  living  with  them,  to  re- 
main in  ignorance  of  their  relation  to  the  plaintiff',  and 
thereby  induce  him  to  devise  the  land  to  them.  Or,  if  on 
the  other  hand,  the  vendor  was  informed  that  the  appellants 
were  in  possession  under  the  plaintiff,  then  he  had  no  reason 
to  believe  the  plaintiff  had  abandoned  the  contract,  and 
his  conveyance  of  a  part  of  the  land  to  Riley  Ballard 
and  his  devise  of  the  residue  to  the  appellants  was  a  wilful 
attempt  to  repudiate  his  contract  with  the  plaintiff.  So  in 
either  event  the  appellants  are  in  no  position  to  complain 
of  the  enforcement  of  the  contract  by  the  plaintiff'  in  this 
suit. 

There  are  other  grounds  why  this  contract  should  not  be  re- 
scinded, which  1  deem  it  uiniecossary  to  refer  to, because  in  my 
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view  of  the  whole  case  the  decree  of  the  circuit  court  should 
be  affirmed  for  the  reasons  already  stated;  and  it  is  so  ordered. 

Affirmed. 


WHEELING. 

Hix  v.  IIix. 
Submitted  January  15, 1 886. —Decided  March  28,  1886. 

1.  Tlie  Court  will  take  judicial  notice  of  the  fact,  that  Greenbrier 

county  was  all  the  time  during  the  war  within  the  Confederate 
lines,  and  that  Confederate  money  was  the  general  currency  in 
circulation  there,    (p.  484.) 

2.  When  an  administrator  residing  where  Confederate  notes  were'the 

general  currency  during  the  war  receives  and  paysoutsuch  notes, 
while  he  is  indebted  to  the  estate,  in  settling  his  accounts  ho 
should  be  charged  and  credited  with  the  full  amount  of  such 
notes  received  and  paid  out  without  scaling  them.     tp.  485.) 

3  Where  an  administrator  during  the  war  collected  an  ante-war  debt 
due.  the  estate  by  solvent  parties  and  did  not  pay  it  out,  when  he 
might  have  done  so,  he  is  chargeable  for  the  full  amount  of  such 
debt  and  is  not  entitled  to  have  it  scaled,    (p.  485.) 

4.  Where  in  the  ex  parte  settlement  of  an  administrator's  accounts  a 

balance  is  found  against  him  and  included  in  the  settlejnont  as 
the  proceeds  of  an  ante- war  bond  on  solvent  parties,  which  he 
collected  during  the  war  and  did  not  pay  out  when  he  might  have 
done  so,  and  such  amount  is  equal  to  or  greater  than  such  bal-- 
ance  so  found  against  him,  he  is  liable  for  the  full  amount  of  such 
balance  and  is  not  entitled  to  have  it  scaled,     (p.  485.) 

5.  Where  a  suit  is  brought  by  distributees  against  an  administrator 

for  a  balance  found  against  him  due  to  the  estate,  and  the  bill 
contains  allegations  and  charges  which  show  he  is  liable  for  such 
balance,  and  in  his  answer  he  does  not  controvert  such  material 
charges,  the  court  does  not  err  in  decreeing  against  him  for  such 
balance  on  the  bill  and  answer  without  referring  the  case  to  a 
commissioner  to  have  an  account  taken,     (p.  484.) 

6.  Where  a  defendant  served  with  a  subpoena  in  a  chancery  suit  fails 

to  demur  or  answer,  and  a  decree  is  rendered  on  bill  taken  for 
confesse'l,  and  the  defendant  does  not  under  the  statute  move  to 
have  the  decree  reversed  in  the  court  below  but  appeals,  such  ap- 
peal will  l>e  dismissed  as  improvidently  granted,     (p.  480.) 
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The  facts  ol  the  case  apear  in  the  opinion  of  the  Court. 
J.  W.  Davis  and  i2.  F.  Dennis  for  appellants. 
A.  F,  Mathews  for  appellees. 
Johnson,  Prbsidbnt  : 

In  April,  1882,  the  plaintiffs  filed  their  bill  against  the  de- 
fendants in  the  circuit  court  of  Greenbrier,  to  compel  John 
Hix,  administrator  of  Michael  Hix  deceased,  to  pay  to  them 
as.  the  distributees  of  said  Michael  Hix  the  sura  of  $585.34 
with  interest  from  March  15,  1864,  the  amount  found  due 
upon  an  ex  parte  settlement  of  said  John  Hix  before  a  com- 
missioner of  the  then  recorder  of  Greenbrier  county  made  in 
1867,  which  settlement  was  duly  recorded.  The  said  ex  parte 
settlement  is  exhibited  and  relied  on  in  the  bill.  The  bill 
further  alleges,  that  the  said  administrator  filed  with  said 
commissioner  a  certificate  issued  to  him  in  his  own  name  and 
notas  administrator  by  a  depository  of  the  Confederate  States 
for  $700.00,  dated  March  29,  1864,  which,  he  claims,  repre- 
sents the  funds  ot  said  estate  invested  by  him,  and  claims 
credit  therefor;  but  said  commissioner  did  not  allow  said 
credit.  The  plaintiffs  charge,  that  said  administrator  is  not 
entitled  to  credit  for  said  certificate;  that  the  money  claimed 
to  be  represented  by  it  was  a  $600.00  bond  on  Smith  and  the 
defendant  Hutchinson,  an  ante-war  debt;  that  the  said 
Hutchinson  was  then  and  still  is  solvent ;  that  the  adminis- 
trator however  claims,  that  said  Hutchinson  compelled  him 
to  receive  payment  of  said  debt  in  Confederate  money  by 
duress,  fraud  and  misrepresentation ;  that,  if  this  is  true,  both 
said  Hutchinson  and  said  administrator  are  liable  for  suflicient 
to  cover  said  balance  due  them ;  that  plaintiffs  and  said  ad- 
ministrator lived  in  the  same  vicinity  during  the  war,  and 
there  was  no  necessity  for  his  collecting  said  debt  and  invest- 
ing in  said  certificate,  it  ho  did  so,  but  plaintiffs  deny  that 
any  part  of  the  money  so  invested  belonged  to  said  estate,  or 
that  any  funds  of  said  estate  were  in  Confederate  money.  The 
bill  prays  a  decree  against  said  administrator  de  bonis  propriis 
or  against  said  Hix  and  Hutchinson  for  said  amount  and 
interest;  and  that  all  proper  accounts  may  be  directed  and 
taken,  and  for  general  relief. 
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As  to  the  certificate  of  1^700.00,  the  commissioner  in  his 
settlement  says:  "  The  administrator  has  filed  a  certificate  of 
the  Confederate  States  for  $700.00  invested.  This  certificate  is 
in  his  own  name,  but  he  assures  your  commissioner  that  the 
money  belonged  to  the  estate,  and  your  commissioner  is  of 
opinion  that  such  is  the  fact,  or  at  least  all  that  appears  to  be 
due  from  the  administrator  to  the  estate  is  in  the  certificate, 
which  together  with  his  commissions  and  the  fees  unpaid  and 
charged  to  the  estate  amount  to  nearly  that  amount.  The 
administrator  appears  to  have  done  the  best  he  could  under 
the  laws  then  in  force.  Whether  he  is  to  be  allowed  for  this 
certificate  is  not  however  for  your  commissioner  to  decide." 

On  April  20,  1882,  Hutchinson  answered  the  bill,  and 
in  his  answer  denies  that  the  bond  was  paid  by  said  re- 
spondent to  said  Hix  as  claimed  by  him,  and  avers  that  no 
fraud,  duress  or  misrepresentation  was  used. 

John  Hix  demurred  to  the  bill,  which  was  not  noticed 
in  the  decree  but  was  overruled  thereby ;  it  is  not  insisted 
on  here,and  the  bill  appears  to  be  sufficient.  He  also  answerd 
the  bill.  In  his  answer  he  demurs  to  the  bill,  and  for  answer 
denies  that  he  ever  received  the  $600.00  bond;  that  the 
settlement  shows  that  he  owes  $585.34;  that  said  ex  jmrle 
settlement  is  binding  on  him;  says  that  at  the  time  the 
settlement  was  made  the  officials  and  courts  misunderstood 
the  law ;  that  as  they  then  interpreted  the  law  Confederate 
money  could  not  be  scaled;  and  the  commissioner  in  the 
said  settlement  charged  this  defendant  with  the  property  at 
Confederate  prices ;  that  he  never  got  one  cent  in  good  and 
lawful  money  for  all  the  property  of  the  decedent ;  that  he 
sold  the  property  for  Confederate  money  and  got  his  pay  in 
(^onfederat-e  money  which  was  valueless  according  to  the 
turn  aftaira  have  taken;  and  prays  for  a  proper  settlement 
by  a  commissioner. 

The  account  shows  that  he  is  charged  with  the  proceeds  of 

the  sale  bill $671.38 

With  proceeds  of  bond  on  Smith  and  Hutchinson,  principal 

and  interest 808.00 

Proceeds  of  another  bond 10.88 

Another 7.66 

And  still  another 4.08 

Making $1,402.01 

All  of  wlii'jh  he  disbursed,  except  a  balance  againts  him  of    $  585.34 
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The  bill  wiiH  taken  for  eoiitesKe<l  as  to  all  tlie  detondants 
excei>t  Foster,  whose  answer  does  not  relate  to  matters  affeet- 
ing  the  plaintiff,  nor,  so  far  as  the  deeree  goes,  the  defendant, 
IIix,  and  the  defendants,  IIix  and  Ilutcliinson,  on  whose 
answers  with  general  replications  thereto  and  on  the  bill 
taken  for  confessed  as  to  the  other  defendants  the  cause  was 
heard.  The  court  held  that  tlie  defendant,  IIix,  was  liable 
for  said  balance  of  §585.34  with  interest,  whicli  with  the 
principal  amounted  to  §1,227.28,  for  which  the  decree  is  en- 
tered against  said  Hix,  and  divides  the  amount  among  the 
distributees,  as  each  is  entitled,  amounting  to  $204.63  each 
and  ordered  that  execution  might  issue  thereon. 

From  this  decree  John  Hix  appealed. 

The  first  error  assigned  is,  that  the  court  failed  to  refer 
the  cause  to  a  commissioner,  both  sides  having  asked  that  it 
be  so  referred.  We  see  no  necessity  under  the  state  of  the 
pleadings  to  send  the  cause  to  a  coniinissioner.  True,  the 
defendant  denies  ever  having  the  bond  of  Smith  and  Hutch- 
inson for  §(jO0.OO,  but  it  was  charged  to  him  in  the  account, 
and  he  had  accpiiesced  in  that  acct)unt  lor  fifteen  years.  The 
settlement  was  prima  fade  conrrf ;  and  the  material  charge 
in  the  bill,  that  said  bond  was  improperly  collected,  that  it 
was  collected  wlien  not  necessary,  and  under  such  circum- 
stances, as  to  make  the  administrator  responsible  therefor  in 
good  money,  is  not  controverted  in  the  answer  and  nmst 
therefore  be  taken  as  true.  Neither  is  the  fact  alleged,  that 
the  investment  of  §700.00  in  a  Confederate  certificate  was 
the  money  of  the  estate,  controverted  in  the  answer,  and  it 
must  be  taken  as  true.  Taking  these  two  important  facts  as 
true:  that  he  was  not  justified  under  the  circumstances  in 
collecting  the  §600.00  bond  in  Confederate  money  and  not 
paying  it  out,  and  that  no  money  of  the  estate  was  invested 
in  a  Confederate  certificate,  it  was  unnecessary  to  refer  the 
cause  to  a  commissioner. 

The  main  question  was :  Should  the  §600.00  bond  have  been 
collected  in  Confederate  money,  and  not  paid  out?  If  it  was 
properly  done  under  the  circumstances,  then  the  court  taking 
judicial  notice,  that  Greenbrier  county  was  within  the  Con- 
federate lines  during  the  war,  and  that  Confederate  money 
was   the    currency   in  the   county,    {Simmon^'    v.     Trumho^ 
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9  W.  Va,  358 ;  Kent  <j'  Ch.  v.  Depew,  18  W.  Va.  500), 
the  balance  should  have  been  scaled.  But  if  the  $600.00 
bond  was  collected  under  such  circumstances  that  the  admin- 
istrator must  be  held  for  its  value  in  good  money,  and  tlie 
amount  being  greater  than  the  balance  found  due,  it  should 
not  have  been  scaled;  and  the  decree  is  right. 

Tlie  bill  alleges,  that  it  was  an  ante-war  debt,  and  that 
Hutchinson  was  then  and  still  is  solvent ;  that  there  was 
no  necessity  for  collecting  the  debt ;  that  the  plaintiffs  and 
administrator  lived  in  the  same  vicinity.  According  to  these 
uncontroverted  facts,  he  was  responsible  for  the  proceeds  of 
said  bond  in  good  money,  unless  the  proceeds  of  the  bond 
were  needed  to  pay  the  debts  of  the  estate  and  were  actually 
used  for  that  purpose.  {Carter  v.  Dulany,  30  Grat.  192; 
DiUKjJas  v.  Stcpficnsoii,  75  Va.  747  ;  ITokev,  Hoke,  12  W.  Va. 
479.)  Where  an  administrator  resided  during  the  war  in  a 
region  in  which  Confederate  notes  were  the  general  currency, 
received  and  paid  out  sucli  notes,  while  he  was  indebted  to 
the  estate,  in  settling  his  accounts  he  should  l)e  charge<l  and 
credited  with  the  full  amount  of  such  sums  received  and  paid, 
without  scaling  them.  {E.^fcn  v.  McCl'mtick,  11  W.  Va. 
399.)  If  the  defendant  had  i)ut  the  matter  of  his  Justifica- 
tion in  collecting  the  bond  and  investing  the  proceeds  in 
(V)nfederate  money  in  issue,  he  should  have  taken  proof,  and 
then,  it  he  was  not  ready,  he  should  have  asked  for  a  con- 
tinuance. He  had  no  right  to  rely  upon  the  plaintiff's  ask- 
ing that  the  case  should  go  to  a  commissioner.  He  should 
have  been  ready ;  at  least  he  should  have  put  the  matters 
relied  on  by  him  in  issue  by  controverting  the  charges 
of  imj^roper  conduct.  Besides  he  has  no  right  to  com- 
plain ;  he  did  not  in  court  make  any  motion  to  have  the 
cause  referred  to  a  commissioner.  We  see  no  error  in  the  de- 
cree of  July  10,  1882,  and  it  is  affirmed. 

After  this  decree  was  entered,  a  supplemental  bill  was  filed, 
alleging  that  executions  had  gone  out  on  the  said  decree  and 
had  been  returned  "no  property  found;"  and  that  said  John 
Hix  had  fraudulently  conveyed  away  all  his  land  to  defraud 
his  creditors ;  that  the  largest  tract  had  been  fraudulently 
conveyed  to  Enos  Richman,  and  shortly  tliereafter  without 
consideration  and  carrying  out  the  same  fraudulent  intent 
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the  said  Riclinian  conveyed  it  to  Sarah  Hix,  the  wife  of  said 
John  Hix.  The  said  bill  prayed,  that  said  deeds  might  be 
held  fraudulent  as  to  the  plaintiff's  debts,  an.d  that  the  lands 
be  subjected  to  the  payment  thereof.  Sarah  Hix  did  not  ap- 
pear in  the  suit.  She  neither  demurred  nor  answered,  Sarah 
Hix  made  no  motion  in  the  court  below  to  have  the  said  de- 
cree reversed,  but  appealed  therefrom  to  this  Court.  She 
not  having  demurred  to  nor  answered  the  bill,  the  appeal  is 
dismissed  as  improvidently  granted. 

Dismissed. 


WHEELING. 
Beard  r.  Beard. 


Submitted  January  15, 1885.— Decided  March  28,  1885. 

1.  E<iuity  will  enjoin  the  collectiou  of  u  judgment  in  favor  of  au 

Insolvent  plaintiff,  who  is  a  judgment-debtor  to  the  defendant, 
to  the  extent  of  such  indebtedness,    (p.  489.) 

2.  Money  paid  voluntarily  with  full  knowledge  of  the  facts  under  a 

mistake  of  law  cannot  be  recovered,    (p.  489.) 

3.  Money  paid  upon  a  judgment  afterwards  reversed  may  be  recov- 

ered ;  but  where  a  defendant  after  suit  brought  and  after  a 
decree  of  reference  to  a  commissioner  not  settling  his  liability, 
with  full  knowledge  of  all  the  facts,  voluntarily  pays  a  part  of 
the  demand  against  him,  and  a  decree  is  afterwards  rendered 
against  him  for  the  residue  of  the  demand,  which  upon  appeal 
is  reversed,  and  the  plaintifTs  bill  dismissed,  he  cannot  recover 
the  part  so  paid,  because  it  was  paid  under  his  own  mistake  of 
law  voluntarily  with  full  knowledge  of  all  the  facts,    (p.  494.) 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion 
of  the  Court. 

B.  F,  Dennis  for  appellant. 

A.  F,  Mathews  for  appellees. 
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Johnson,  President  : 

Abram  Beard  in  February',  1884,  filed  his  bill  of  injunction 
in  the  circuit  court  of  Pocahontas  county  against  John  G. 
Beard  and  others,  in  which  he  alleged,  that  the  defendants 
other  than  thesheritf  of  the  county  in  1883  recovered  a  judg- 
ment against  him  for $197.10  with  interest  and  $64.00  costs; 
that  in  1881  the  defendants  (except  said  sherift)  filed  their 
bill  against  him  in  the  circuit  court  of  Greenbrier  county,  the 
object  of  which  was  to  compel  him  as  administrator  of  his 
deceased  wife,  Martha  A.  Beard,  to  settle  his  accounts  as  such, 
and  to  obtain  a  decree  against  him  in  their  favor  as  distribu- 
tees and  next  of  kin  of  said  Martha  A.  Beard  for  any  sum 
that  might  be  in  plaintiff's  hands  as  such  administrator;  that 
in  said  cause  on  November  25,  1881,  a  final  decree  was  en- 
tered against  him  in  favor  of  the  plaintiffs  as  such  distributees 
for  $866.17;  that  from  such  decree  he  appealed,  and  the 
Supreme  Court  of  Appeals  reversed  the  said  decree,  holding 
that  the  personal  funds  in  his  hands  as  administrator  of  his 
deceased  wife  belonged  to  him  as  her  husband  and  not  to  the 
plaintiffs  in  said  suit ;  that  while  said  last  named  cause  was 
pending  in  the  circuit  court  ot  Greenbrier  county,  the  said 
court  entered  a  decree  referring  the  cause  to  a  commissioner 
for  an  account,  thereby  deciding,  as  plaintifi  was  advised  and 
believes,  that  he  as  administrator  of  his  deceased  wife  was 
liable  to  the  plaintifts  in  said  cause,  and  after  said  decree  was 
entered,  he  on  August  17,  1881,  paid  to  Alex.  F.  Mathews, 
attorney  for  said  distributees,  the  sum  of  $200.00  on  account 
of  what  might  be  due  from  him  to  said  distributees;  that  all 
said  defendants  except  the  said  sherift'  are  insolvent ;  that 
he  has  a  right  to  have  credited  on  said  execution  the  said 
sum  and  also  his  costs  in  the  said  suit  in  Greenbrier  county 
and  in  the  appellate  court ;  and  prayed  that  said  execution 
then  in  the  hands  of  said  sherift  might  be  enjoined  to  the 
extent  of  the  sums  of  money  aforesaid.  The  injunction  was 
granted. 

To  the  bill  the  defendants  demurred ;  and  on  March  13, 
1884,  in  chambers  the  judge  of  the  circuit  court  heard  a 
motion  to  dissolve  the  injunction.  The  decree  recites  that 
the  cause  came  on  to  be  heard  upon  the  bill  and  exhibits,  the 
demurrer  by  all  the  defendants  except  the  sherift,  the  motion 
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to  dissolve  the  injunction  to  the  extent  of  the  said  $200.00,  in 
the  hill  mentioned  as  havii^g  been  paid  by  the  plaintifl  on  the 
17th  day  of  August,  1881,  to  the  defendants,  and  which  said 
plaintiff  in  his  bill  insists  shall  be  allowed  him  as  an  offset 
against  the  judgment,  the  defendants  admitting  and  conceding 
that  the  plaintiff  is  entitled  to  the  benefit  of  the  two  items  of 
costs  being  §20.50  and  §80.55.in  the  bill  mentioned  as  credits 
upon  or  offsets  against  the  said  judgment.  "  Upon  consid- 
eration whereof  the  Court  is  of  opinion  and  decides,  that  the 
said  $200.00  was  paid  under  such  a  mistake  of  law,  as  that 
the  said  plaintiff  is  not  entitled  to  relief  therefor,  and  that  he 
can  neither  recover  the  same  directly  nor  have  the  benefit  of 
it  as  an  offset  to  said  judgment;  and  it  is  therefore  ordered 
that  the  said  motion  be  sustained,  and  said  injunction  to  the 
extent  aforesaid  of  said  $200.00  be  dissolved,  and  that  the 
said  defendants  be  authorized  to  enforce  the  collection  of  the 
execution  in  the  bill  mentioned  subject  to  said  admitted  credits 
of  $20*50  and  $80.55,  and  the  question  us  to  the  cost  of  the 
suit  is  reserved  to  be  determined  at  the  final  hearing  of  the 
cause." 

From  this  decree  the  plaintiff  appealed. 

The  decree  of  reference  mentioned  in  the  bill,  and  ex- 
hibited therewith  is  as  follows:  ''The  subpa^na  in  this  cause 
havintr^been  returned  executed  upon  the  defendants, 
upon  motion  of  the  plaintiffs  it  is  ordered  that  the  cause  be 
relerred  to  James  AVi throw,  one  of  the  commissioners  of  this 
Court,  with  instructions  to  take,  state  and  re[>ort  to  the  next 
term  of  this  Court  an  account  of  the  administration  of  the 
defendant,  Abraham  McBeard,  upon  the  estate  of  Martha  A. 
Beard,  deceased,  showing  what  estate  or  funds  belonging  to 
said  estate  have  come  or  should  have  come  to  his  hands,  what 
disbursments  have  been  by  him  properly  made,  and  what 
balance,  if  any,  remains  in  his  hands  or  for  which  he  is  liable, 
still  due  to  the  estate  of  his  said  intestate,  any  matter  to 
be  specially  stated,  deemed  pertinent  by  himselt  or  re- 
quired by  any  party,  but  before  executing  this  order  the 
said  commissioner  shall  give  personal  notice  for  ten  days  of 
the  time  and  place  when  and  where  he  will  do  so  to  all  the 
parties,  or  to  their  attorneys,  which  shall  be  equivalent  to 
said  personal  notice,  and  the  clerk  of  this  Court  is  directed 
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to  convene  in  the  manner  prescribed  by  law  the  creditors  of 
said  Martha  A.  Beard  to  prove  their  debts  betore  said  com- 
missioner." 

For  a  full  statement  of  the  cause,  in  which  this  order  was 
made,  reference  is  made  to  Beard  et  al  v.  Beard  et  ah^  22 
W.  Va.,  180.  By  that  statement  it  will  appear,  that  "the 
summons  to  answer  the  bill  was  served  and  a  few  days 
thereafter  at  the  June  term,  1881,  without  any  written  notice 
that  such  motion  would  be  made-,  before  the  necessary  time 
had  elapsed  for  taking  the  bill  for  confessed,  the  circuit  court 
on  motion  referred  the  cause  to  a  commissioner,"  &c. 

If  the  plaintiffs  in  said  suits  owed  the  defendant,  Beard, 
the  $200.00  and  were  insolvent,  as  they  admitted  themselves 
to  be  in  the  demurrer  to  the  bill  in  this  cause  filed  against 
them  by  said  Beard,  and  they  were  seeking  to  recover  from 
him  a  larger  amount  on  judgment  and  execution  against  him, 
he  would  clearly  have  the  right  to  enjoin  the  collection  to  the 
extent  of  the  $200.00,  {Maltinghj  v.  Sutton,  19  W.  Va.  19,) 
and  would  not  be  turned  over  to  an  action  of  assumpsit 
against  them  to  recover  the  $200.00.  The  question  is :  Did 
they  owe  him  the  money,  and  would  he  have  been  entitled 
to  recover  it  in  an  action  of  assumpsitf  It  is  too  well  settled 
in  Virginia  and  in  this  State  to  now  be  controverted,  that 
when  one  voluntiirily  pays  money  to  another  with  full  knowl- 
edge of  all  the  facts  but  under  a  mistake  of  law,  he  can  not 
recover  it.  {Mayor  of  Richmovd  v.  Judah,  5  Leigh  305 ;  Haigh 
V.  Baildmg  Association,  19  W.  Va.  792;  Transportation  Com- 
pany V.  Stoeetzer,  supra,  p.  434.)  It  is  also  well  settled,  that 
where  judgment  has  been  recovered  before  a  competent 
court,  the  party  paying  that  judgment  can  not  recover  the 
money  in  another  action,  while  the  judgment  remains  in 
force.  {Brannon  v.  Bacon,  1  Root  210 ;  Morton  v.  Chandler,  7 
Me.  45;  Loringv.  Mansfield,  17  Mass.  394;  Garte^^v.  Canter- 
bery,  3  Conn.  461 ;  Honor  v.  Fish,  1  Pick.  439 ;  I^eck  v.  Wood- 
bridge,  3  Day  36 ;  Wilbur  v.  Sproat,  2  Gray  431 ;  Coffv.  Gurtiss^ 
8  Johns  470 ;  White  v.  Ward,  9  Id.  232 ;  Job  v.  Collier  11  Ohio 
422 ;  Reskham  v.  Brown,  4  Ilump.  174 ;  Bronghtonv.  Mcintosh, 
1  Ala.  103.)  It  is  equally  well  settled,  that  where  money  has 
been  paid  on  a  judgment,  which  is  afterwards  reversed,  the 
money  so  paid  may  be  recovered.  (Hayiocerv.  Barrett,  2  Root. 
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156 ;  Duncan  v.  Kirkpatrick,  13  S.  &  R.  292 ;  Siurgis  v.  AUis^ 
10  Wend.  354 ;  Duncan  v.  Ware,  5  Stew.  &  P.  119;  Oreen  v. 
Stone,  1  TI.  &  J  405 ;  Clark  v.  Pinney,  6  Cow.  297 ;  Dennett  v. 
Nem^s,  7  Me.  399 ;  Raiin  v.  Reynolds^  18  Cal.  275  ;  McDonaUl 
V.  Napier  14  Geo.  89 ;  Stevens  V;  Fitch,  11  Met.  248  ;  May  hew  v. 
Kellogg,  24  Wend  32 ;  Bank  of  the  United  States  v.  Bank  of 
Washington,  6  Pet.  8 ;  Paulling  v.  Watson,  26  Ala  205.)  The 
reason,  on  which  this  well  settled  law  is  founded,  is,  that  the 
money  so  paid  was  paid  by  mistake  of  law.  The  mistake  of  law, 
which  authorizes  the  recovery  of  money  paid  thereunder,  is 
the  mistake  of  the  party  paying  it.  But  when  paid  under  a 
judgment  of  a  competent  court,  until  such  judgment  is  re- 
versed, it  must  be  regarded  as  paid  under  the  law;  but  when 
the  judgment  i&  reversed,  it  is  then  a  nullity,  and  the  matter 
stands  as  if  no  judgment  had  ever  been  rendered,  and  not 
having  been  paid  under  mistake  of  law  by  the  party  paying 
it  may  be  recovered. 

In  some  of  the  cases  above  cited  property  was  levied  on 
under  executions;  in  some  real  estate  was  sold ;  in  some  the 
parties  paid  after  judgment  and  before  execution;  in  some 
the  question  was  raised,  whether  the  party  who  actually 
received  the  money  should  be  sued  or  the  plaintiff  in  the 
action  or  suit;  in  some  the  question  arose  as  to  what  was 
the  remedy,  whether  an  order  of  restitution  in  the  same  suit 
or  action,  or  a  scire  facias,  or  whether  it  could  be  recovered  in 
an  action  of  a^sumjysit ;  but  in  none  of  the  cases  was  it  doubted, 
that  the  party  paying  the  money  under  an  order,  judgment 
or  decree  was  entitled  to  recover  it  in  some  mode.  In  none 
of  the  cases  was  it  paid  under  a  decree  settling  the  liability 
of  the  defendant  and  referring  the  cause  to  a  commissioner 
for  an  account.  In  these  cases  the  right  to  receive  the  money 
is  not  made  to  depend  on  the  fact,  that  the  party  was  bound 
to  pay  it  to  prevent  his  lands  or  goods  from  being  sacrificed 
under  a  forced  sale.  The  principle  underlying  these  decisions 
is,  that,  if  the  money  has  been  paid  by  order  of  a  court, 
and  that  order  being  reversed  is  as  if  it  never  existed,  the  party 
not  having  therefore  paid  under  a  mistake  of  law  may  re- 
cover his  money. 

To  which  of  the  foregoing  class  does  the  plaintiff*  belong  ? 
It  cannot  be  pretended,  that  he  is  in  the  second  class,  because 
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the  money  was  not  paid  under  such  a  judgment  or  decree,  as 
is  there  described.  Is  he  protected  under  the  third  class  ? 
Did  he  pay  his  money  under  the  operation  of  a  decree,  which 
has  been  reversed?  If  he  did,  then  he  did  not  pay  it  under 
a  mistake  of  law  and  can  recover  it.  It  is  clear,  that  he  did 
not  pay  it  under  an  appealable  decree.  He  paid  it  after  the 
decree  of  reference  and  before  his  appearance  in  the  suit. 
There  was  no  decree  rendered  against  him,  under  which  pay- 
ment of  money  could  be  enforced.  In  fact  it  had  not  yet 
been  ascertained  by  the  court,  how  much  he  owed,  or  whether 
he  owed  anything.  The  decree  of  reference  settled  nothing ; 
it  could  not  be  said  to  have  settled  the  principles  of  the 
cause.  Such  a  reference  under  our  statute  could  have  been 
made  in  vacation.  The  order  of  reference  does  not  pretend 
to  decide,  that  the  defendant  was  liable  to  pay  anything  to 
the  plaintiff.  The  court  had  not  yet  determined,  to  whom 
the  personal  estate  of  Martha  A.  Beard  should  be  distributed. 
The  order  directed  the  creditors  to  be  convened,  and  it  might 
be  that  the  whole  estate  would  be  required  to  satisfy  their 
demands,  and  that  there  would  be  nothing  left  to  distribute. 
The  order  required  the  commissioner  to  state  an  account 
"  showing  what  estate  or  funds  belonging  to  the  said  estate 
have  come  or  should  have  como  to  his  hands,  what  disburse- 
ments have  been  by  him  properly  made,  and  what  balance,  if 
any,  remains  in  his  hands,  or  for  which  he  is  liable,  still  due 
to  the  estate  of  said  intestate,-'  &c.  There  is  certainly  noth- 
ing here,  which  decides,  that  he  was  liable  to  pay  any  money 
to  the  plaintiffs.  If  the  report  showed  it  would  require  all 
the  funds  to  pay  the  creditors,  the  plaintiffs  would  have  re- 
ceived nothing.  The  bill,  it  is  true,  claims  that  there  were 
funds  in  his  hands,  to  which  the  plaintiffs  were  entitled  as 
the  distributees  of  defendant's  intestate.  But  the  bill  was  not 
taken  for  contessed,  and  the  court  did  not  decide,  that  the 
plaintiffs  were  entitled  to  receive  anything.  Such  an  order 
could  afterwards  be  properly  disregarded  by  the  court  with- 
out bill  of  review  or  motion  for  rehearing. 

In  none  of  the  cases,  which  we  have  examined,  has  it  been 
held,  that,  where  money  has  been  paid  after  suit  brought,  it 
could  be  recovered,  except  in  cases  where  it  was  paid  after  a 
decree  or  judgment  requiring  it  to  be  paid  had  been  entered 
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by  the  court,  and  bad  been  reversed  on  appeal  or  writ  of 
error.  We  have  found  no  case,  in  which  it  has  been  held, 
that,  where  after  suit  brought  the  money  had  been  volun- 
tarily paid,  before  ajudgment  was  rendered  requiring  it  to  be 
paid,  it  could  be  recovered,  even  if  the  judgment  were 
afterwards  reversed  on  writ  of  error.  It  seems  to  us,  that  it 
makes  no  difference,  whether  he  paid  the  money  before  suit 
brought  or  after,  if  he  pays  it  under  his  own  decision  of  the 
law,  and  not  under  the  decision  of  the  court.  In  either  case 
he  pays  it  under  a  mistake  ot  the  law. 

In  Brisbane  v.  Dacres,  6  Taunt.  152,  Qibbs,  judge,  said  : 
"  The  party  has  his  option,  whether  to  litigate  the  question  or 
submit  to  the  demand  and  pay  the  money." 

In  Brovm  v.  McKinnally^  1  Esp.  279,  a  party,  who  was  sued 
for  old  iron  sold  and  delivered,  paid  the  sum  demanded  ob- 
jecting at  the  time,  that  the  iron  was  not  such,  as  he  contracted 
for,  but  was  of  an  inferior  quality  and  less  value,  and  giving 
notice  to  the  vendor,  that  payment  was  made  without  preju- 
dice, and  that  a  suit  would  be  brought  to  recover  the  overplus 
thus  paid.  On  hisbringing  such  suit  Lord  Kenyon  decided, 
that  it  could  not  be  maintained,  and  said,  that  to  allow  it 
would  be  to  try  every  question  twice ;  that  the  same  legal 
ground,  which  would  entitle  the  plaintiff  to  recover  in  that 
suit,  would  have  been  a  good  defense  to  the  suit  brought 
against  him  by  the  defendant. 

In  Hombt  v.  Richardson^  9  Bing.  644,  the  plaintiff  had  paid 
a  certain  sum  of  money  after  action  brought  with  knowledge 
of  the  facts,  on  which  the  demand  was  founded ;  and  it  was 
held,  that  he  could  not  recover  it. 

In  Milnesv.  Duncan,  6  Barn.  &  Ores.  679,  Holroyd,  judge, 
said  that  money  paid  after  legal  proceedings  were  instituted 
could  not  be  recovered,  if  there  were  no  fraud  in  the  party 
receiving  the  money.  The  same  doctrine  was  recognized  in 
Bake  de  Cadoval  v.  Collins,  4  A.  &  E.  858. 

In  Forbs  v.  Appleton,  5  Gush.  115,  it  was  held,  that  a  pay- 
ment of  money  in  order  to  prevent  the  obligee  in  a  bottomry 
bond  from  enforcing  the  same  by  taking  possession  of  the 
vessel,  is  not  a  compulsory  but  a  voluntary  payment,  which, 
if  the  money  demanded  is  not  due,  does  not  give  the  debtor 
a  right  to  recover  it,  although  he  declares  at  the  time  of  pay- 
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ment,  that  he  makes  it  under  coercion  and  intends  to  reclaim 
the  money  by  action.  Dewey,  judge,  said  :  "  The  present 
case,  looking  at  the  facts  agreed,  seems  to  present  nothing  be- 
yond the  ordinary  case  of  a  voluntary  payment  of  money  to 
avoid  a  law-suit.  The  party  demanding  the  money  had  not 
the  actual  possession  of  the  vessel,  which  was  the  subject  of 
the  bottomry  bond,  and  could  not  proceed  further  with  the 
levy  upon  the  same  by  means  of  any  process  in  the  nature 
of  an  execution  or  warrant  of  distress.  The  proceeding  against 
the  vessel,  although  a  proceeding  in  rem  and  authorizing  a 
sequestration  of  the  vessel,  was  yet  one  easily  discharged  by 
making  a  deposit  of  money  or  giving  proper  security  to  pay 
such  demand  and  all  costs,  if  the  same  should  be  duly  estab- 
lished before  the  proper  tribunal.  A  threatened  law-suit  is 
not  that  species  of  duress,  which  will  authorir^e  the  party 
to  recover .  back  money  voluntarily  paid  on  an  illegal 
claim." 

In  Benson  v.  Monroe^  7  Cush.  125,  it  appeared,  that  a  vessel 
arrived  at  Boston  in  1847  with  alien  passengers  on  board ; 
after  the  passengers  were  landed,  the  master  refused  to  pay 
the  head-money  of  two  dollars  for  each  of  one  hundred  and 
forty  passengers  demanded  by  the  superintendent  of  alien 
passengers  under  the  statute  of  1837,  chapter  238,  section  3, 
which  had  by  the  Supreme  Court  of  Massachusetts  been  de- 
clared constitutional  and  valid.  Whereupon  the  overseers  of 
the  poor  commenced  a  suit  (under  the  statute,  chapter  46, 
section  28,  and  statute  ot  1837,  chapter  238,  section  6),  against 
the  owners  of  the  vessel  to  recover  the  penalty  of  $200.00 
for  each  passenger,  and  attached  the  vessel  in  the  sum  of 
$30,000.00.  The  owners  thereupon  paid  the  head-money  de- 
manded and  costs  under  protest  and  with  notice  that  they 
intended  to  sue  to  recover  it.  The  statute  of  1837  was  after- 
wards on  writ  of  error  to  the  Supreme  Court  of  Massachu- 
setts in  the  case,  in  which  said  statute  was  decided  to  be  con- 
stitutional, held  by  the  Supreme  Court  of  the  United  States 
unconstitutional  and  void.  (7  How.  283.)  It  was  held,  that 
the  owners  could  not  maintain  an  action  to  recover  the  money 
so  paid.  This  seems  to  be  a  great  hardship,  but  Metcalf, 
Judge,  said  :  "  The  Court  deem  this  a  plain  case.  It  is  an 
established  rule  ot  law,  that  if  a  party  with  full  knowledge 
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of  the  facts  voluntarily  pays  a  deniand unjustly  madeon  hini^ 
and  attempted  to  be  enforced  by  legal  proceedings,  he  cannot 
recover  back  the  money  as  paid  by  compulsion,  unless  there 
be  fraud  in  the  party  enforcing  the  claim  and  a  knowledge 
that  the  claim  is  unjust.  And  the  case  is  not  altered  by  the 
fact  that  the  party  so  paying  protests,  that  he  is  not  answer- 
able, and  gives  notice  that  he  shall  bring  suit  to  recover  the 
money  back.  He  had  an  opportunity  in  the  first  instance  to 
contest  the  claim  at  law.  He  has  or  may  have  a  day  in  court. 
He  may  plead  and  make  proof  that  the  claim  on  him  is  such 
that  he  is  not  bound  to  pay." 

So  in  this  case  Beard  should  Have  contested  the  claim,  be- 
fore he  paid  a  part  thereof,  as  he  did  afterwards ;  and  if  he 
had  paid  nothing,  until  the  court  on  such  contest  had  entered 
a  decree  against  him  for  the  liioney,  and  it  had  then  been  paid, 
and  the  decree  had  afterwards  been  reversed  on .  appeal,  he 
could  recover  the  money.  But,  as  we  have  seen,  he  did  not 
do  this,  but  before  decree  settling  his  liability — with  a  full 
knowledge  of  all  the  facts — he  voluntarily  paid  the  $200.00. 
He  paid  it  under  his  own  mistake  of  law  and  cannot  recover 
it.  Suppose  he  had  paid  the  $200.00  before  suit  was  brought, 
and  he  had  contested  the  residue,  and  the  decree  had  been 
reversed,  would  it  be  contended  that  in  a  suit  to  recover  the 
money,  which  he  had  paid  under  the  said  decree,  he  could  in- 
clude the  $200.00  paid  before  suit  brought  under  a  mistake 
of  law  ?  It  does  not  in  our  opinion  change  the  matter,  when 
he  pays  it  after  suit  brought  under  his  own  mistake  of  law. 
This  is  a  hard  case,  because  the  plaintiffs  in  the  former  suit 
are  not  in  conscience  entitled  to  the  money.  But  we  can  not 
in  order  to  relieve  the  hardship,  set  a  precedent,  that  will  un- 
settle authority  and  do  vastly  more  harm  than  good.  The 
plaintiff  in  this  case  falls  within  the  first  class,  is  one  of 
those,  who  with  full  knowledge  of  all  the  facts  pays  money  un- 
der a  mistake  of  law,  and  can  not  therefore  recover  it. 

The  order  dissolving  the  injunction  nmst  be  affirmed. 

Affirmed.        '   . 
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1.  Aa  a  general  rule  equity  has  no  jurisdiction,  when  there  is  a  plain 

adequate  and  complete  remedy  at  law.    (p.  503.) 

2.  As  a  general  rule,  where  a  court  of  law  has  taken  jurisdiction  of  a 

legal  claim,  and  the  defendant  has  a  claim  for  a  balance,  which 
he  alleges  to  be  due  him  from  the  plaintifi'on  the  settlement  of 
accounts,  which  can  only  be  settled  in  a  court  of  equity,  as  a  part- 
nership-account or  the  account  of  a  personal  representative  of  a 
decedent,  a  court  of  equity  will  not  suspend  the  course  of  legal 
proceedings  by  injunction  lor  the  purpose  of  enabling  the  defend- 
ant in  the  common  law  suit  to  have  these  accounts  settled  in 
equity  and  the  balance,  which  he  claims,  ascertained  and  allowed 
as  an  ofiset  against  theplaintiiTs  demand  in  a  suit  at  law.  (p504.) 

3.  When  a  defendant  in  an  action  at  law  files  a  bill  to  make  his  de- 

fense iu  equity  and  asks  for  a  stay  of  proceedings  in  the  law-court, 
it  is  a  matter  within  the  discretion  of  the  chancellor  in  granting 
the  Injunction,  whether  he  will  or  will  not  require  a  confession 
of  judgment  in  the  action  at  law.     (p.  509.) 

4.  In  such  a  case,  if  a  confession  of  judgment  in  the  action  at  law  is 

required,  the  order  should  require  the  judgment  to  be  taken  **  to 
be  dealt  with  as  the  court  shall  direct.'^    (p.  510.) 

5.  Though  the  order  requiring  the  confessing  of  the  judgment  is  ab- 

solute as  a  condition,  on  which  the  injunction-order  shall  take 
effect,  and  the  court  afterwards  on  the  hearing  or  on  a  motion  to 
dissolve  the  injunction  is  of  opinion,  that  the  plaintifTs  defense 
to  the  action  is  legal,  and  that  a  court  of  equity  has  no  jurisdiction 
to  interpose  by  injunction,  still  the  court  ought  not  to  dissolve 
the  injunction  or  dismiss  the  bill,  until  the  plaintiff  at  law  has 
caused  the  judgment  at  law,  which  he  has  obtained,  to  be  not 
aside,  and  the  common  law  case  reinstated,  as  it  was,  when  the 
injunction  was  granted,  and  the  setting  aside  of  this  judgment 
and  this  reinstatement  of  the  common  law  case  on  the  docket 
should  be  ordered  by  the  chancery  court,    (p.  510.) 

Statement  by  Green,  Judge  : 

In  1878,  George  F.  Miller,Sr.,  executor  of  the  last  will  and 
testament  of  Christian  8.  Miller,  brought  an  action  of  debt 
in  the  circuit  court  ol  Cabell  county  against  John  G.  Miller 
on  three  notes  of  $5,000.00  each  all  dated  July  6,  1872,  and 
payable  in  six,  twelve  and  eighteen  months  from  date  to  C. 
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S.  Miller.  The  declaration  was  filed,  and  a  demurrer  to  it 
was  overruled,  and  thereupon  the  defendant  pleaded  nildebet 
set-oft  and  payment,  on  all  ot  which  pleas  issues  were  joined. 
With  their  pleas  the  following  specifications  were  filed  : 

"G.  F.  MiLLEB,  Ex'OROP  C.  8.  Miller,  dec'd, 

''To  John  Q.  Miller,  Dr. 
^*To  the  sum  of  $2,500.00,  with  interest  thereon  from  the 
11th  day  of  June,  1874,  the  day  of  the  death  of  the  said 
C.  8.  Miller,  which  the  said  C.  8-  Miller  in  his  life- 
time agreed  should  be  deducted  from  the  debt  in  the 
plaintiffs  declaration  mentioned  by  a  contract  in 
writing  made  and  signed  by  the  said  C.  8.  Miller  in 
his  lifetime  and  by  the  defendant  on  the  6th  day  of  July, 
1872,  and  bearing  date  the  day  last  named,  which 
contract  is  in  substance  as  follows,  to-wit :  (8ee  Ex- 
hibit **  A" $2,500  00 

'*To  sundry  goods,  wares  and  merchandise  furnished  by 
defendant  to  the  said  C  8.  Miller  from  November  6, 
1872,  to  June  14,  1874,  inclusive,  an  itemized  state- 
ment whereof  is  here  filed  marked  **B." 146  42 

**To  sundry  goods,  wares  and  merchandise  furnisheil  by 
defendant  to  George  F.  Miller,  one  of  the  legatees  of 
C.  8.  Miller,  deceased,  on  account  of  his  legacy  from 
October  2,  1874,  to  March  1,  1879,  an  itemized  state- 
ment whereof  is  here  filed  marked  **C.'^ 303  47 

"To  boarding  and  lodging  C.  S.  Miller,  deceased,  and 

taking  care  of  him  from  July  6,  1872,  to  June  11, 1874  .         750  00 

8ept.  7,  1874,  to  amount  paid  you 752  53 

Mar.  26,  1875, "        "  "        "    100  00 

Apr.  12,  1875, "        **  "         **   147  95 

Oct.  30,  1875,  **        •*     .     **        "    228  40 

Dec.  21,  1875,  •*        "     *     "        **    .    383  13 

Apr.  12,  1876,  **        **  **        **    500  00 

May  12,  1876,  **        "  **        "    41  48 

June  14,  1876,"        "  "        " 3,344  31 

July  5,  1876,    "        **  **        **    100  00 

Jan.  29,  1877, "        "  **        "  100  00 

Apr.9,  1877,  "        "  **        **    ..      ..  350  00 

"April  1877,  to  note  to  Mrs.  Hannah  Keller  on  account  of 
her  legacy  as  devisee  of  O.  B.  Miller  and  subsequeutly 
paid,  which  payment  you  approved  950  00*' 

"SPECIFICATIONS  OF   PAYMENTS. 

"G.  F.  Miller,  executor  of  C.  S.  Miller,  dec'd,' 

vs.  Vin  debt. 

John  Q.  Miller. 
"In  the  Circuit  Court  of  Cabell  County. 
"The  plaintift*  in  the  above  action  is  hereby  notified  that 
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the  defendant  will  upon  the  trial  thereof  prove  and  rely 
upon  the  following  account  and  specilications  of  payments 
made  upon  the  debt  in  the  declaration  mentioned  under  the 
plea  of  payments  filed  in  said  cause,  to-wit  : 

"June  11, 1874,  amount  due  by  contract  in  writing,  bearing 
date  July  6,  1872,  between  C.  S.  Miller,  deceased,  and  the 
plaintiff,  herewith  filed  marked  "A." 

"An  account  for  sundry  goods,  wares  and  merchandise 
furnished  by  defendant  to  the  said  C.  S.  Miller  in  his  life- 
time, from  November  6th,  1872,  to  June  14, 1874,  inclusive 
an   itemized   statement   whereof  is  herewith   filed  marked 

"A  payment  made  to  George  F.  Miller  executor  of  the  said 
0.  8.  Miller  on  the  bequest  made  to  said  George  F.  Miller  by 
said  C.  S.  Miller  in  his  last  will,  by  sundry  goods,  wares  and 
merchandise  furnished  by  defendant  to  the  said  George  F. 
Miller  from  October  2,  1876,  to  March  18,  1879,  inclusive, 
an   itemized  statement  whereof  is  here  exhibited   marked 

**To  tK>ardiugY  lodgiuj;  and  takiug  care  of  the  said  C.  S. 

Miller,  deceased,  from  July  6,  1872,  to  June  11,  1874. ..  $    900  00 

Sept.    7,  1874,  t<)  amount  paid  you 752  50 

Mar.  25,  1875,    **        **          **       *»            1(K)  00 

Apr.  12,  1876,   *'        "          "      "      147  96 

Oct.  30,    1875,    **        **          **       **      228  40 

Dec.  21,  1875,   **        "          **      **     383  13 

Apr.  12,  1876,    **        **          "      ** 500  00 

May  12,  1876,    **        **          •*       *'       4148 

June  14,  1876,  »*        "          "      **             3,444  31 

July    5,1876,**        **          **      **      100  00 

Jan.  29,  1877,  **        **          **      **         100  00 

Apr.   9,  1877,  **•       **          **      •*                    350  00 

April,  1877,  to  note  to  Mrs.  Hannah  Keller  on  account  of 
legacy  as  devisee  of  C.  -8.  Miller,  and  suhsequently 

paid  by  me,  wliich  payment  you  approved  950  00'' 

The  following  is  a  copy  of  exhibit  "A"  referred  to  in  these 
specifications,  of  payment  to  set-oflf : 

"It  is  understood  and  agreed  by  and  between  C.  S.  Miller 
and  John  G.  Miller,  that  if  John  G.  Miller  should  out-live 
C.  S.  Miller,  then  he,  the  said  John  G.  Miller,  is  to  have  and 
receive  from  the  estate  of  the  said  C.  S.  Miller  the  sum  of 
$2,500.00  more  than  G.  F.  Miller  and  Christina  R.  Busaey, 
and  the  said  sum  is  to  be  deducted    from    the    $15,000.00 
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this  day  secured  to  said  C.  S.  Miller  by  said  John  G. 
Miller,  in  consideration  of  a  general  release  and  assignment 
and  settlement  this  day  made  by  said  0.  S.  Miller  to  said 
John  G.  Miller. 

"Given  under  our  hands  this  6th  day  of  July,  1872. 

"John  G.  Miller, 
"C.  S.  Miller." 

Exhibits  B.  and  C.  need  not  be  copied.  This  being  all 
the  action,  which  had  been  taken  in  this  common-law  suit, 
John  G.  Miller  at  Apiril  rules,  1879,  filed  his  bill  of  injunc- 
tion in  the  circuit  court  of  Cabell  to  restrain  George  F.  Mil- 
ler, executor,  Irom  further  prosecuting  his  action,  at  least 
till  the  further  order  of  the  court,  and  for  other  relief.  This 
bill  sets  out  the  execution  of  these  three  notes  by  the  plain- 
tiff and  their  consideration,  which  was  a  valuable  and  suffi- 
cient one,  being  a  purchase  of  nearly  all  of  the  property  ol 
C.  S.  Miller,  real  and  personal,  and  the  execution  at  the  same 
time  of  the  above  exhibit  "A"  by  John  Miller  and  Christian 
S.  Miller.  The  plaintiff  avers,  speaking  of  the  property  for 
which  he  gave  those  three  notes  of  $5,000.00  each,  "that  he 
bought  said  property  from  said  C.  S.  Miller  and  executed  the 
three  notes  aforesaid  upon  the  express  condition  and  stipula- 
tion, that  the  said  C.  S.  Miller  should  give  him  the  written 
contract  and  agreement  marked  "A,"  and  upon  the  express 
condition  and  stipulation,  that  if  he,  the  plaintiff*,  should  out- 
live C.  S.  Miller,  the  sum  of  $2,500.00  should  be  deducted 
and  abated  from  the  purchase-money  aforesaid.  The  deed 
for  the  property  purchased,  said  contract  "A"  and  said  three 
notes  were  all  executed  and  delivered  at  the  same  time,  and 
were* all  one  and  the  same  contract  and  formed  but  a  simple 
transaction." 

The  plaintiff  therein  alleges  that  the  real  interest  of  said 
C.  S.  Miller  was  that  as  expressed  in  contract  "A",  the 
plaintiff  was  entitled  to  have  of  his  estate  as  much  as  G.  F. 
Miller  and  Christina  R.  Bussey  together,  and  $2,600.00  in 
addition  thereto,  if  plaintiff*  out-lived  C.  8.  Miller,  to  be  in 
such  contingency  deducted  from  those  three  notes.  But  the 
plaintiff  does  not  claim  that  this  was  the  real  intent  of  C.  S. 
Miller  and  of  the  plaintiff,  when  this  contract  was  made,  but 
only  that  the  plaintiff  should  have  from   the  estate  of  C.  S. 
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Miller  in  case  he  out-lived  him,  $2,500.00  more  than  eithr 
said  Christina  R.  Bussey  or  George  F.  Miller,  which  sum  of 
$2;500.00  should  in  that  event  be  deducted  from  the  pur- 
chase-money represented  by  those  three  notes,  said  C.  8.  Mil- 
ler then  intending  to  divide  his  estate  equally  between  George 
F.  Miller  and  Christina  R.  Bussey,  who  was  his  sister,  and 
the  plaintift.  But  he  afterwards,  on  April  5, 1873,  made  a 
somewhat  different  disposition  of  his  property  by  his  will 
then  written,  giving  to  Christina  R.  Bussey  $5,000.00,  to 
another  sister  Hannah  Keller  $2,000.00,  and  to  his  two  broth- 
ers John  G.  Miller,  the  plaintift,  and  George  F.  Miller  he 
gave  the  residue  of  his  estate.  His  whole  estate  was  about 
$18,000.00,  and  he  owed  no  debts  except  to  the  plaintift'. 
This  will  was  proven  and  George  F.  Miller  qualified  as  ex- 
ecutor of  C.  8.  Miller,  who  died  June  11, 1874 ;  but  as  such 
executor  he  has  not  settled  his  accounts. 

The  plaintiff  claims,  that,  while  by  the  terms  of  their  con- 
tract he  is  entitled  to  have  of  the  estate  of  C.  8.  Miller  as 
much,  as  he  devised  to  Christina  R.  Bussey,  $5,000.00,  and 
also  $2,500.00  in  addition  to  be  deducted  from  those  three 
notes,  which  had  been  agreed  upon,  yet  he  only  insists  upon 
the  $2,500.00  abatement  from  those  notes,  and  then  that  the 
estate  should  be  distributed  according  to  the  will.  He  claims 
the  two  offsets  also  to  these  three  notes,  claimed  in  his  speci- 
fications in  the  common  law  suit,  and  also  the  same  claim  set 
up  with  this  common  law  suit,  for  boarding  and  lodging  C. 
F.  Miller.  He  claims  also,  that  he  had  made  all  the  pay- 
ments set  up  as  payments  by  him  in  the  common  law  suit. 
The  bill  alleges,  that  the  legacies  of  $5,000.00  and  $2,000.00 
to  the  sisters  of  C.  8.  Miller  have  been  fully  paid ;  and  he 
claims  as  an  offset  to  his  three  notes  $303.47  goods  sold  to 
George  F.  Miller  as  claimed  in  the  common  law  suit,  which 
George  F.  Miller  had  agreed  to  credit  on  those  notes.  The 
prayer  of  the  bill  is  as  follows : 

"The  plaintiff  is  without  remedy,  except  in  a  court  of 
equity,  and  inasmuch  as  he  cannot  make  a  complete  defense 
at  law  to  said  suit  brought  against  him  by  said  executor  and 
set  oft  against  the  plaintifTs  claim  in  said  suit  all  the  just  and 
equitable  sets-off  to  which  in  equity  he  is  rightfully  entitled, 
he  prays  that  the  parties  named  as  dclendants   to   this   bill ; 
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that  the  said  George  F.  Miller,  as  executor,  may  be  com- 
pelled to  settle  his  accounts  as  executor  of  the  estate  of  C. 
S.  Miller,  deceased,  and  to  credit  plaintiff  with  one-half  of  all 
the  assets  in  his  hands  belonging  to  said  estate  on  the  notes 
aforesaid,  and  also  to  credit  said  notes  with  one-half  of  any 
balance  due  thereon,  if  any  balance  shall  be,  and  to  allow 
and  receive  all  the  other  just  and  proper  credits  on  said  notes 
to  which  the  plaintiff  is  entitled  as  hereinbefore  set  forth, 
and  that  in  the  meantime  the  said  George  F.  Miller,  executor 
as  aforesaid,  may  be  restrained,  inhibited  and  enjoined  from 
the  further  prosecution  of  said  action  at  law  until  the  fur- 
ther order  of  the  court ;  and  for  all  such  other,  further  and 
general  relief  as  to  the  court  may  seem  meet  and  proper  and 
the  circumstances  of  the  plaintiff's  case  may  require." 

The  defendants  to  this  bill  were  George  F.  Miller  in  his 
own  right  and  as  executor  of  C.  S.  Miller  deceased,  Christina 
U.  BuBsy  and  Hannah  Keller.  George  F.  Miller  filed  an  an- 
swer denying  most  of  the  allegations  in  the  bill  and  praying 
a  dissolution  of  the  injunction  awarded,  to  which  there  wasa 
general  replication.  Numerous  depositions  were  taken.  The 
(piestions  in  controversy  were,  whether  tliis  paper  "A"  wasa 
forgery,  and  if  not,  whether  it  was  not  obtained  when  C  S. 
Miller  was  incapable  of  understanding  what  he  did,  being 
very  drunk;  and  whether  it  w-asa  contractor  a  testamentary 
paper ;  also,  whether  John  G.  Miller  sliould  receive  any  com- 
pensation for  the  board  of  C.  S.  Miller  ?  On  August  3,  1872, 
the  judge  of  the  circuit  court  of  Greenbrier,  to  which  this 
chancery  cause  had  been  removed,  decided,  that  "  John  G. 
Miller,  who  claims  to  take  under  the  will,  is  not  entitled  to 
take  anything  by  way  of  credit,  set-off,  claim,  counter-claim, 
or  in  any  other  way  from  the  estate  of  C.  S.  Miller  deceased, 
by  reason  or  in  virtue  of  the  paper  writing  dated  July  6, 
1872,  marked  "A."  The  judge  then  referred  the  cause  to  a 
commissioner  to  settle  the  accounts  of  George  F.  Miller,  ex- 
ecutor of  C.  S.  Miller;  to  settle  what  was  due  from  John  G. 
Miller  on  these  three  notes  after  deducting  all  legal  and 
proper  payments  and  offsets,  including  payments  made  to  the 
legatees  of  C.  S.  Miller,  and  to  render  an  account  showing 
what,  if  anything,  is  now  due  to  these  legatees.  The  com- 
missioner made  and  filed  his  report,  in  which  he  did  not  allow 
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John  G.  Miller  anything  for  boarding  C.  S.  Miller.  The 
plaintiff  filed  certain  exceptions  to  this  report,  which  by  the 
decree  of  November  14, 1882,  were  overruled  and  the  decree 
then  proceeds  as  follows  ; 

"  And  now  this  cause  came  on  this  day  to  be  heard  upon 
the  plaintiffs  bill  and  exhibits,  the  answer  of  the  defendant 
George  F.  Miller,  in  his  own  right  and  as  executor  of  the  last 
will  and  testament  ot  C.  S.  Miller,  deceased,  and  exhibits,  and 
the  plaintiff's  replication  thereto,  and  upon  the  orders,  de- 
crees and  proceedings  heretofore  made  and  had  in  the  cause, 
including  the  decree  aforesaid  made  in  vacation  herein,  the 
depositions  taken  in  the  cause,  the  bill  taken  for  confessed  as 
to  the  defendants  Hannah  Keller  and  Christina  R.Bussey,and 
upon  the  report  aforesaid,  and  the  evidence  returned  there- 
with, and  was  argued  by  counsel.  And  the  court  having 
maturely  considered  all  the  questions  arising  in  the  cause, 
doth  adjudge,  order  and  decree  as  follows  : 

"First.  That. the  plaintiff,  who  claims  to  take  under  the 
will  of  C.  8.  Miller,  deceased,  a  copy  of  which  will  is  filed  as 
an  exhibit  in  this  cause,  is  not  entitled  to  take  anything  by 
way  of  credit,  sets-off,  claim,  counter-claim,  or  in  any  other 
way  from  the  estate  of  C.  S.  Miller,  deceased,  by  reason  or  in 
virtue  of  the  paper  writing,  bearing  date  the  6th  day  of  July, 
1872,  purporting  to  have  been  signed  by  John  Q.  Miller  and 
C.  S.  Miller,  and  filed  by  the  plaintiff  as  an  exhibit  marked 
"A"  with  his  bill. 

"  Second.  That  the  said  report  of  commissioner  Harvey,  as 
hereinbefore  corrected  by  allowing  the  plaintiff's  exception 
thereto  as  to  the  alternative  method  ol  applying  the  payment 
of  the  plaintiff  on  the  notes  in  question  in  this  suit,  be  and 
the  same  is  in  all  other  respects  hereby  approved  and  con- 
firmed. 

"  Third.  And  it  appearing  to  the  court  from  said  report  as 
corrected,  that  there  was  due  from  the  plaintiff  John  G.  Miller 
to  the  estate  of  C.  S.  Miller,  deceased,  upon  the  said  notes  in 
question  in  this  suit  on  the  9th  day  of  November,  1882,  the 
sum  of  $14,318.56  (fourteen  thousand  three  hundred  and 
eighteen  dollars  and  fifty-five  cents,)  including  principal  and 
interest  to  that  day,  after  deducting  all  payments,  credits  and 
sets-off  to  which  the  said  plaintiff  is  in  any  way  entitled  on 
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and  against  the  said  notes ;  and  it  further  appearing  by  said 
report  as  confirmed,  that  of  the  sum  so  due  and  owing  by  the 
said  plaintiff  on  the  said  notes,  he  is  entitled  as  residuary 
legatee  in  the  will  hereinbefore  named,  as  the  matters  per- 
taining to  the  estate  of  said  C.  S.  Miller,  deceased,  now  stand, 
to  the  sum  of  $7,573.10  (seven  thousand  five  hundred  and 
seventy-three  dollars  and  ten  cents,)  it  is  therefore  adjudged, 
ordered  and  decreed  that  the  said  plaintiff  John  Q.  Miller  do 
pay  to  the  defendant  George  F.  Miller,  as  executor  as  afore- 
said, the  residue  of  the  said  sum  ot  $14,318.55,  amounting, 
after  deducting  the  said  sum  of  $7,573.10  which  the  said 
John  G.  Miller  is  allowed  for  the  present  to  retain,  to  the 
sum  of  $6,745.45,  with  interest  thereon  from  this  day  till 
paid,  but  inasmuch  as  the  estate  of  said  C.  S.  Miller,  deceased, 
may  not  as  yet  have  been  fully  administered,  and  as  the  plaintiff 
desires  to  appeal  from  this  decree,  a  final  decree  as  to  the  distri- 
bution of  the  residue,  if  any,  of  said  estate  and  as  to  the  costs 
of  this  suit  is  not  now  made.  On  motion  of .  the  plaintiff',  the 
operation  of  this  decree  is  suspended  for  sixty  days  to  enable 
him  to  apply  for  an  appeal  therefrom  to  the  Supreme  Court  of 
Appeals,  the  defendant  George  F.  Miller  waiving  the  bond 
required  by  the  statute." 

From  this  decree  an  appeal  has  been  taken  by  John  G. 
Miller. 

Knight  ^  Couch  for  appellant. 
J.  H.  Ferguson  for  appellees. 

Green,  Judge: 

This  case  was  decided  by  the  circuit  court-on  its  merits; 
but  before  we  can  consider  its  merits,  we  must  be  satisfied, 
that  the  bill  on  its  face  sets  out  a  case,  which  a  court  of  equity 
can  entertain.  If  it  does  not,  all  that  the  court  can  do  is  to 
dismiss  the  bill,  unless  on  the  facts  proven  in  the  cause  it 
appears,  that,  though  the  bill  may  be  fatally  defective,  yet 
it  might  be  so  amended,  as  that  a  case  might  be  set  out  in  it, 
such  as  would  give  a  court  of  equity  jurisdiction.  It  is  true, 
that  the  bill  was  not  demurred  to,  and  the  question,  whether 
a  court  of  equity  had  jurisdiction,  does  not  seem  to  have 
been  raised  or  acted  upon  by  the  circuit  court.     All  parties 
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therein  appear  to  have  assumed,  that  a  court  of  equity  had  jur- 
isdiction of  the  case.  Nor  have  the  counsel  in  this  Court  in 
their  argument  raised  any  question  as  to  the  jurisdiction  of 
a  court  of  equity  in  this  case  but  have  discussed  it  only  on  its 
merits.  But  it  is  clearly  law,  that  if  a  court  of  equity  has 
no  jurisdiction,  and  this  is  apparent  on  the  face  of  the  bill, 
the  Court  must  dismiss  the  bill  at  the  hearing  (unless  from 
the  record  it  may  appear  probable,  that  acase,  in  which  a  court 
of  equity  would  havejurisdiction  could  be  stated  by  alegitimate 
amendment  of  the  bill,  when  it  should  be  allowed).  It  the 
Court  fails  to  dismiss  the  bill,  the  appellate  court  must  dis- 
miss it ;  for  no  other  decree  can  be  rendered,  when  it  is  ap- 
parent tliat  the  court  had  no  jurisdiction  of  the  case,  and  no 
legitimate  amendment  of  the  bill  could  give  it  jurisdiction. 
{Stuarfs  heirs  v.  CoaUer,  Judge  Carr's  opinion,  4  Rand.  78;  Cole- 
man's heirs  v.  Anderson,29  Qrat.  430,  Judge  Anderson's  opin- 
ion, p.  430 ;  Thompson  v.  Railroad  Companies^  Justice  Daniel's 
opinion,  6  Wall.  p.  137.) 

It  is  settled,  that  a  court  of  equity  generally  can  grant  no 
relief,  when  there  is  a  plain,  adequate  and  complete  remedy 
at  law.  {Morrison  v.  Speer^  10  Qrat.  228  ;  Franks  v.  Cravens 
et  al,  6  W.  Va.  Syl.  2,  p.  186.)  But  courts  of  equity  have 
sometimes  entertained  jurisdiction,  when  the  legal  remedy 
was  doubtful  or  partial.  (Wampler  v.  Wampler^  30  Grat. 
454,  Morrison's  Ex' or  v.  Lewis,  -Er'or,  Judge  Christian's  opin- 
ion, p.  678.)  In  the  application  of  these  general  principles  it 
may  be  regarded  as  settled,  that  an  injunction  may  be  granted 
before  judgment,  when  the  cause  depends  upon  questions, 
which  are  solely  cognizable  in  equity  and  cannot  be  appro- 
priately considered  or  determined  at  law.  {Frith  v.  Boe,  23 
Ga.  139 ;  PoUoek,  administrator,  ^c.  v.  Gilbert,  execvior,  ^c.  16 
Ga.  399,  point  8  of  the  syllabus.)  And  even  when  there  is 
involved  in  the  common  law  suit  nothing  but  a  legal  de- 
mand, if  numerous  suits  were  brought  by  the  same  person 
involving  the  same  question,  an  injunction  might  be  granted 
to  the  prosecution  of  all  but  one  of  them,  until  it  could  be 
heard  and  determined  and  the  principles  involved  in  them  all 
then  settled.  {Third  Avenue  Railroad  Company  v.  Mayor,  ^c, 
64  N.  Y.  159.)  8o  an  injunction  will  be  granted  to  prevent 
the  enforcement  of  a  legal  right  in  a  suit  of  law,  if  the  as- 
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sumption  of  this  equitable  jurisdiction  is  necessary  to  avoid 
a  multiplicity  of  suits.     (Oelrich  v.  Spair,  18  Wall.  211,  218.) 

There  are  exceptions  to  the  general  rule,  that  equity  can 
grant  no  relief,  when  there  is  a  plain,  adequate  and  complete 
remedy  at  law.  In  carrying  out  these  general  principles, 
which  we  have  laid  down,  a  court  of  equity  ought  not  ex- 
cept for  some  special  reasons  and  under  peculiar  circum- 
stances to  suspend  the  course  of  legal  proceedings  by  injunc- 
tion for  the  purpose  of  enabling  a  defendant  in  a  suit  at  law 
to  setoff  a  balance  alleged  to  be  due  him,  if  a  settlement 
should  be  had  with  the  plaintift  of  an  account  in  matters, 
which  can  only  be  settled  in  a  court  of  equity,  as  a  partner- 
ship-settlement or  a  settlement  of  the  accounts  of  a  personal 
representative  of  an  estate ;  for  though  this  defence  is  equi- 
table, yet  as  the  ofiset  claimed  constitutes  no  ascertained  or 
liquidated  demand,  it  is  not  within  the  equity,  that  the  doc- 
trine of  setoff  is  intended  to  promote.  (Preston  v.  Stration 
et  ah  ^executors  of  Stratton^  1  Ans.  50;  Robinson  v.  Wheeler' e  ad- 
ministrator^ 51  K  H.  338;  Cummings  v.  Morris^  25  N.  Y. 
625;  Ransonw.  Samuel^  1  Craig  and  Philips  171 ;  Duncan  v. 
Lyon^  3  John.  Chy.  351 ;  Mead  v.  Merrett,  2  Paige,  403;  and 
Jlewitt  v.  Ehil,  10  C.  E.  Green  24.). 

It  remains  now  to  apply  these  principles  to  the  case  before 
us.  And  first  with  reference  to  all  the  claims,  which  the  de- 
fendant set  up  in  the  action  at  law  as  payments  or  sets-off,  it 
is  obvious,  that  they  are  all  legal  demands  and  could  as  well 
have  been  acted  upon  and  decided  in  that  suit  by  a  jury  under 
the  instructions  of  the  court,  and  even  far  better  than  they 
can  by  a  court  of  equity.  The  first  oi  these  is  the  claim  of 
the  defendant  to  a  credit  by  reason  of  the  paper,  which  he 
claims  is  a  contract  between  John  G.  Miller  and  C.  S.  Miller, 
the  testator  of  the  plaintiff",  dated  July  6, 1872,  the  same  date 
as  that  of  the  three  notes  sued  upon  in  t^he  common  law  suit. 
This  paper  has  been  set  out  in  the  statement  of  the  case  as 
paper  "A."  And  the  defendant  claims  that  by  it  the  testator 
C  S.  Miller  agreed  in  his  lifetime  and  as  a  part  of  the  con- 
tract, under  which  the  defendant  executed  to  him  the  three 
notes,  that  a  certain  amount  should  be  deducted  from  them 
or  allowed  as  a  credit  on  them  after  the  death  of  C.  S. 
Miller,  which  amount  in  the  common  law  suit  is  claimed  as 
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a  credit  on  them  or  as  a  set-oft  to  them  as  of  date  June  11, 
1874,  the  date  of  the  death  of  C.  S.  Miller.  And  precisely 
the  same  claim  is  set  up  in  the  present  chancery  suit.  Is 
there  any  reason  why  the  judge  in  the  trial  of  the  common 
law  suit  can  not  just  as  well  construe  this  paper,  as  the  chan- 
cellor can  in  the  suit  in  equity  ?  Or  is  there  any  reason  why 
the  jury  can  not  as  well  determine  in  the  common  law  suit, 
whether  it  is  a  forgery  or  was  obtained  by  gross  fraud  from 
C.  S.  Miller,  when  he  was  too  drunk  to  know  what  he  had 
signed,  as  the  chancellor  can  decide  these  questions  in  a 
court  of  equity  ?  The  two  last  questions  it  seems  to  me  are 
so  appropriately  tried  by  a  jury,  that  had  they  arisen  in  a 
chancery  suit  they  would  have  been, referred  to  a  jury  on  an 
issue  out  of  chancery  for  their  decision  rather  than  referred  to 
a  commissioner,  or  by  the  chancellor,  if  there  was  great  conflict 
evidence;  the  next  payment  or  offset  claimed  is  a  mercan- 
tile account  by  the  defendant  against  C.  S.  Miller  for  $146.42. 
There  can  be  no  question  but  that  this  claim  is  a  purely  legal 
demand ;  and  there  can  be  no  reason  assigned  for  transfer- 
ing  the  decision  of  it  to  a  court  of  equity.  The  same  may 
be  said  of  the  next  item  claimed  by  the  defendant  as  $303.47, 
goods  furnished  the  plaintift,  which  he  agreed  should  be  a 
credit  on  the  notes  sued  upon.  The  next  item  $750.00  for 
board  of  the  testator,  C.  S.  Miller,  is  of  the  same  character. 
There  is  no  assignable  reason,  why  the  amount  and  justice 
of  these  claims  may  riot  be  as  well  and  even  better  deter- 
mined by  a  jury  under  the  instructions  of  the  court  as  by 
a  chancellor  in  a  court  of  equity.  They  were  all  purely  legal 
demands,  and  the  common  law  suit  furnished  the  defendant 
in  it  a  plain,  adequate  and  complete  remedy;  and  there  was 
no  conceivable  reason  why  a  court  of  equity  by  an  injunc- 
tion to  prevent  the  prosecution  of  this  common  law  suit 
should  have  withdra^^n  the  decisions  of  these  legal  questions 
from  the  common  law  courts,  in  which  a  suit  was  pending, 
in  which  they  must  have  been  promptly  decided  without  in- 
convenience. 

The  only  other  claim  set  up  by  the  defendant  is,  that  he 
had  made  certain  specified  payments  on  the  notes  sued  upon, 
which  payments  were  all  made  to  theplaintiff  in  the  common 
law  court  directly,  except  one  which  at  his  request  was  made 
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Mrs.  Hannah  Keller,  legatee  under  the  will  of  C.  S.  Miller 
the  testator.  These  same  claims  of  payments  are  set  up  in  the 
chancery  suit  and  ot  course  could  have  been  appropriately 
decided  in  the  common  law  suit.  The  only  other  claim  set 
up  in  this  chancery  suit  other  than  these  purely  legal  claims, 
which  could  have  been  much  more  appropriately  settled  in 
the  common  law  suit,  was,  that  the  defendant  and  the  plain- 
tiff in  their  individual  capacity  were  the  residuary  legatees 
of  the  testator,  and  the  defendant  had  a  right  to  claim  as  an 
equitable  offset  against  the  demand  of  the  plaintiff"  as  execu- 
utor  in  the  common  law  suit  the  amount,  which  would  ulti- 
mately come  to  him  from  the  estate  of  the  testator  as  one  of 
the  residuary  legatees,  which  could  be  only  ascertained  in  a 
suit  in  equity  after  the  settlement  of  the  executorial  accounts 
of  the  plaintiff.  We  have  seen  that  a  court  of  equity  will  not 
except  under  peculiar  circumstances  suspend  the  course  of 
legal  proceedings  for  the  purpose  of  enabling  a  defendant  in 
an  action  at  law  to  set  off  a  balance,  which  might  be  due  him 
in  a  settlement  with  the  plaintiff^,  which  can  only  be  had  in  a 
court  of  equity,  as  such  balance  does  not  constitute  an  ascer- 
tained or  liquidated  demand  and  is  therefore  not  within  the 
equity,  which  the  doctrine  ot  sets-off  is  intended  to  promote. 

There  are  no  peculiar  circumstances  appearing  on  the  face 
of  this  bill  or  in  the  evidence  in  the  chancery  suit,  which  tend 
even  to  justify  a  court  of  equity  to  suspend  the  course  of  legal 
proceedings  in  the  common  law  suit.  On  the  contrary  there 
is  much  in  the  bill  in  this  cause,  which,  it  seems  to  me,  ren- 
ders it  peculiarly  improper  for  the  court  ot  equity  to  interfere 
to  prevent  the  prosecution  of  this  common  law  suit. 

In  the  first  place  it  appears  from  the  allegations  in  the  bill, 
that  more  than  five  sixths  of  the  estate  of  the  testator  in  the 
hands  of  his  executor  consisted  of  the  three  notes,  which  he 
was  endeavoring  to  collect  in  this  comnwn  law  suit;  that  the 
specific  legatees  had  been  paid  off ;  that  the  testator  at  the 
time  of  his  death  owed  no  debts.  From  these  statements  it 
is  obvious,  that  the  settlement  of  the  executorial  accounts  of 
the  executor  of  C.  8.  Miller  involved  very  little  trouble,  and 
that  such  settlement  could  promptly  be  made  by  the  executor, 
as  soon  as  this  common  law  suit,  which  he  brought  against 
John  S.  Miller,  the  plaintiflF  in  the  chancery  suit,  should  be 


Digitized  by 


Google 


March,  1885.]  Miller  i\  Miller.  507 

decided,  and  till  the  controversy  between  the  executor  ot  C. 
S.  Miller  and  George  F.  Miller  was  decided,  there  could  be 
no  settlement  of  the  estate  of  C.  S.  Miller  and  no  ascertain- 
ment ot  the  amount  coming  to  George  F.  Miller,  the  plain- 
tiff, as  one  of  the  residuary  legatees  of  C.  S.  Miller.  The 
bill  says  that ''  it  is  unconscionable,  inequitable  and  unjust 
for  said  executor  to  recover  a  judgment  against  him  and  to 
harass  him  with  a  writ  of  fieri  facias  and  compel  him  to  pay 
such  judgment,  until  he  has  given  the  plaintift  credit  on  his 
said  notes  for  the  amount  he  is  entitled  to  as  residuary 
legatee."  These  fears,  it  seems  to  me,  were  very  idle,  if 
they  were  really  entertained  by  the  plaintiff;  for  from  his 
own  statements  in  the  bill  it  is  obvious,  that,  as  soon  as  the 
executor  should  obtain  a  judgment  against  him,  he  would 
know  with  great  accuracy  how  much  would  be  coming  to 
him  as  residuary  legatee,  and  if  he  did  right,  which  there  is 
no  reason  to  believe  he  would  not,  he  would  at  once  have 
settled  with  him  and  credited  the  execution  issued  on  the 
judgment  with  the  amount  coming  to  him,  the  defendant  in 
the  execution,  as  a  residuary  legatee  of  C.  S.  Miller.  If  he 
should  refuse  to  do  so,  it  would  then  be  time  for  him  to  file 
his  bill  of  injunction  claiming  that  this  equitable  offset  should 
be  credited  on  the  execution.  But  this  remote  and  possible 
injustice  could  certainly  be  no  just  reason  for  transferring  to 
a  court  of  equity  the  trial  of  claims,  a  suit  to  settle  which  was 
then  pending  in  a  common  law  court,  which  could  afford  a 
plain,  adequate  and  complete  remedy  for  all  his  demands 
and  claims. 

It  might  be  suggested  that  the  common  law  court  could 
not  determine  the  amount  of  the  credit  to  be  given  George 
F.  Miller,  if  any,  by  reason  of  this  paper  "A"  set  out  in  the 
statement  of  the  case.  If  this  was  a  testamentary  paper 
and  should  be  so  held  by  the  judge  presiding  at  the  trial  of 
the  common  law  suit,  of  course  G.  F.  Miller  would  be  en- 
titled to  no  credit  by  reason  ot  it.  If  it  should  be  held  to  be 
a  contract,  then  the  amount  of  the  credit  he  is  entitled  to  by 
reason  of  the  contract  can  in  no  manner  depend  on  the  set- 
tlement of  the  estate  of  C.  S.  Miller ;  for  the  amount,  which 
is  to  be  credited  on  the  notes  of  John  F.  Miller,  if  this  be  a 
contract,  must  necessarily  be  a  sum  certain  or  capable  of  be- 
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ing  made  certain,  and  could  not  possibly  be  dependent  on  the 
will  of  the  other  contracting  party.  For  a  contract  to  give 
a  credit  for  an  amount,  which  shall  depend  upon  what  I  may 
choose  hereafter  to  insert  in  my  will,  is  clearly  no  contract. 
As  a  contract  it  would  be  void  for  uncertainty  in  its  most 
material  provision  the  amount  to  be  credited.  This  seems 
to  have  been  clearly  the  understanding  of  John  6.  Miller; 
for  both  in  the  common  law  suit  and  in  the  chancery  suit  he 
distinctly  claims  by  reason  of  this  contract,  as  he  calls  it, 
marked  "A,"  that  he  is  entitled  to  a  credit  of  a  definite  sum 
$2,500.00;  and  it  is  obvious  he  is  entitled  to  a  credit  of  that 
amount,  as  claimed  by  him  in  the  common  law  suit  and  in 
the  chancery  suit,  or  he  is  entitled  to  nothing.  It  is  true,  he 
claims,  that  by  a  construction  of  this  paper  he  might  be  en- 
titled to  a  much  larger  amount,  that  is  to  $2,500.00  more  than 
G.  F.  Miller  and  Christina  R.  Bussey,  and  as  Christina  R. 
Bussey  alone  received  $5,000.00  he  was  by  this  paper  "A" 
entitled  to  a  credit  of  at  least  $7,500.00.  But  he  does  not 
insist  in  his  bill  on  such  a  credit,  but  only  on  a  credit  of 
$2,500.00;  and  this  he  is  driven  to,  because  if  he  were  really 
entitled  by  the  true  construction  of  this  paper  to  at  least 
$7,500.00  made  up  by  adding  to  the  $2,500.00  the  $5,000.00 
beciueathed  by  the  will  of  C.  S.  Miller  to  his  sister  Christina 
R.  Bussey,  then  this  paper  would  be  a  testamentary  paper, 
and  being  revoked  by  the  subseciuent  will  of  C.  S.  Miller, 
John  G.  Miller  would  be  entitled  to  no  credit  on  his  three 
notes  by  reason  of  it. 

As  therefore  he  was  entitled  by  reason  of  this  paper  to  a 
credit  of  either  $2,500.00  on  his  notes  or  to  no  credit  at  all 
according  to  the  construction,  which  may  be  given  it  by  the 
court,  this  offset  or  credit  claimed  by  the  defendant  was  strictly 
a  legal  credit,  if  it  was  a  credit  at  all.  My  conclusion  therefore 
is,  that  a  court  of  equity  ought  not  to  have  entertained  juris- 
diction in  this  cause  and  ought  to  have  awarded  no  injunc- 
tion. 

It  remains  then  only  to  determine  what  decree  this  Court 
should  enter  in  this  cause.  It  is  obvious,  that  the  decrees  of 
the  circuit  court  of  Greenbrier  should  be  reversed,  as  they 
have  decided  on  the  merits  of  the  case;  but  that  the 
appellants  must  pay  the  appellee  their  costs  in  this  Court  ex- 
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pended  as  the  parties  substantially  prevailing.  And  this 
cause  must  be  remanded  to  the  circuit  .court  of  Greenbrier 
to  be  further  proceeded  with;  for  great  injustice  might 
be  done,  as  we  will  presently  see,  if  the  bill  was  now  dis- 
missed. The  instructions  to  be  given  to  the  circuit  court  in 
its  further  proceedings  in  this  cause  remain  to  be  considered. 

The  record  before  us  is,  I  suppose,  the  whole  record  that 
was  before  the  circuit  court  of  Greenbrier ;  but,  I  presume, 
it  is  not  the  entire  record  in  this  cause.  I  assume,  that  an 
injunction  was  awarded,  because  the  procuring  of  it  was  the 
main  object  of  the  bill,  and  it  prays,  "that  George  F.  Miller, 
executor  of  0.  8.  Miller  may  be  enjoined  from  the  further 
prosecution  of  said  action  at  law ;"  and  the  answer  of  George 
F.  Miller  executor  of  C.  8.  Miller  prays,  "that  the  injunction 
awarded  in  this  cause  be  dissolved  and  the  plaintiffs  bill  dis- 
missed with  costs."  I  infer  therefore  that  an  injunction  was 
awarded  as  prayed  tor  in  the  bill.  But  from  the  copy  of  the 
record  from  Greenbrier  circuit  court  before  us  it  appears, 
that  the  clerk  of  the  circuit  court  of  Cabell  county,  whore 
this  suit  was,  when  this  cause  was  transferred  to  the  circuit 
court  of  Greenbrier,  failed  to  send  with  the  papers  the  order  of 
injunction  awarded  by  the  circuit  court  of  Cabell  county  or 
by  some  judge  in  vacation.  I  presume,  that  the  injunction 
prayed  for  in  the  bill  was  not  probably  granted  without  any 
condition.  Where  an  injunction  is  granted  to  proceedings 
in  a  common  law  suit  at  the  instance  of  the  defendant,  it 
generally,  as  the  court  or  judge  has  a  right  to  do  in  the 
exercise  of  a  proper  discretion,  puts  the  plaintiff  before  giving 
him  the  benefit  of  the  injunction  upon  terms  of  confessing 
judgment  at  law.  I  presume,  that  this  was  probably  not 
done  in  this  case,  as  it  would  not  have  been  proper  for  the 
court  to  do  so  in  such  a  case  as  this,  it  it  awarded  an  injunc- 
tion. But  as  we  cannot  know  certainly,  whether  it  did  so  or 
not,  as  the  injunction-order  is  not  before  us,  and  as  we  could 
not  get  it  before  us  by  certiorari,  as  it  in  all  probability  never 
was  before  the  circuit  court  of  Greenbrier,  to  the  clerk  of 
which  court  our  certiorari  would  be  addressed,  it  becomes 
necessary  for  us  to  provide  in  our  decree  for  such  a  contingency. 

As  this  Court  has  concluded,  that  the  injunction  should  be 
dissolved,  it  one  was  awarded,  and  the  bill  dismissed  without 
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giving  any  consideration  to  the  merits  of  the  defendant's 
claims,  and  if  he  has  been  put  upon  terms  of  confessing  a 
judgment  at  law,  when  the  injunction  was  awarded,  and  has 
done  so,  there  will  be  against  him  a  very  large  judgment 
without  any  pretence  of  trial  in  either  the  common  law  court 
or  in  the  chancery  court;  for  the  trial  he  has  had  in  the 
chancery  court  will  be  set  aside  and  declared  null  and  void 
by  our  decree. 

In  such  a  case  as  this  it  was  decided  in  the  Great  Falls 
Company  v,Bmry-s  Adminisiratory2l>  QreLt^Tb:  1.  "When 
a  defendant  in  an  action  at  law  files  a  bill  to  make  his  defense 
in  equity  and  asks  a  stay  of  proceedings  in  a  law  court,  it  is  a 
matter  of  discretion  in  the  chancellor,  in  granting  the  in- 
junction, whether  he  will  or  will  not  require  a  confession  of 
judgment  in  the  action  at  law.  2.  In  such  case  if  a  confes- 
sion of  judgment  in  the  action  at  law  is  required  the  order 
should  require  the  judgment  to  be  dealt  with  as  the  court 
shall  direct.  3.  Though  the  order  requiring  the  confession 
of  judgment  is  absolute,  yet  if  the  court  dissolves  the  injunc- 
tion and  dismisses  the  bill  on  the  ground  that  the  plaintiff 's 
defense  to  the  action  is  legal,  and  the  court  of  equity  has  no 
jurisdiction  the  decree  should  direct  that  the  judgment  at 
law  should  be  set  aside,  and  the  case  reinstated  as  it  was 
when  the  injunction  was  granted,  and  it  this  is  not  done  the 
chancery  court  will  on  motion  afterwards  made,  direct  the 
judgment  to  be  set  aside."  The  cases  cited  to  sustain  these 
conclusions  are  Warwick  v.  Norcell^  ^c,  1  Rob.  R.  p.  308  and 
Hooj)er  v.  Cooke,  Jurist  (1866)  part  l,.p.  527  (No.  75  Vol.  2  K 
S.)  See  also  Knott  v.  Seamands,  mipra^  point  3  of  the  syllabus. 
In  the  Virginia  case  (25  Grat.  p.  575)  the  court  of  chancery 
had  by  a  final  decree  dismissed  the  plaintiff's  bill  and  dis- 
solved the  injunction,  which  had  been  awarded  by  a  final  de- 
cree. In  the  appellate  court  "it  was  objected,  that  the  judg- 
ment confessed  at  law  under  the  order  of  the  equity  court 
is  a  matter  of  law  and  fact,  a  final  judgment  of  another  tri- 
bunal, and  the  case  presented  in  the  bill  being  one  of  which 
the  court  had  no  jurisdiction,  it  could  not  entertain  it  even 
for  the  purpose  of  correcting  its  own  wrong  in  requiring  an 
absolute  confession  of  judgment  by  the  plaintift  and  of  put- 
ting the  parties  m  statu  quo ;^*  25  Grat.  p.  282.     The  court  in 
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answer  to  this  say  p.  282 :  "We  should  be  very  unwilling  to 
be  torced  to  such  a  conclusion  even  by  direct  and  pertinent 
authority  to  sustain  it  and  with  none  to  oppose  it ;  but  fortu- 
nately for  the  ends  of  justice  the  very  reverse  has  been  de- 
cided by  the  English  court  of  chancery."  See  Hooper  v. 
Q)oke,  Jurist  (1866)  part  1,  p.  527  (No.  75  Vol.  2  K  S.)  That 
case  is  there  reviewed,  and  on  the  strength  of  it  the  conclu- 
sions we  have  stated  were  reached-     See  pages  582-583. 

The  position  of  our  case  does  not  make  it  quite  as  difficult 
to  reach  the  ends  of  justice  to  the  defendant;  in  that  case 
the  circuit  court  had  entered  a  final  decree  in  the  chancery 
cause,  which  it  has  not  done  in  this  cause ;  and  we  can  re- 
mand the  cause  to  the  circuit  court  of  Greenbrier  county  and 
direct  it  not  to  dismiss  the  bill  at  the  plaintift''s  costs  or  to 
dissolve  the  injunction  which  has  been  awarded,  if  in  point  of 
of  fact  the  injunction  has  been  awarded,  until  George  F.  Miller, 
Sr.,  executor  of  the  last  will  and  testament  of  Christian  S.  Mil- 
ler, shall  have  withdrawn  or  caused  to  be  set  aside  any  judg- 
ments he  may  have  obtained  by  confession  or  otherwise  in  the 
common  law  suit  of  George  F.  Miller,  Sr.,  executor  of  the  last 
will  and  testament  of  Christian  S.  Miller  vs.  John  G.  Miller, 
pending,  or  lately  pending  in  the  circuit  court  of  Cabell  county, 
referred  to  in  the  bill  in  this  cause,  and  until  he  shall  have  rein- 
stated on  the  docket  said  common  law  case,  to  be  tried  at  law  on 
the  issues  now  in  that  case  or  in  such  other  proper  issues,  as 
may  hereafler  be  made  up,  and  its  order  in  this  matter  shall 
be  enforced  by  any  proper  proceeding,  if  it  should  not  be 
obeyed  by  the  parties.  In  order  to  carry  out  these  direc- 
tions the  circuit  court  of  Greenbrier  shall  obtain  a  completed 
copy  of  the  record  of  this  cause,  so  far  as  proceedings  were 
had  therein  in  the  circuit  court  of  Cabell,  including  the  order 
of  injunction,  if  one  was  granted,  or,  if  it  deems  it  more 
proper  in  order  to  have  the  views  we  have  expressed  and  the 
directions  we  have  given  carried  out,  it  may  transfer  this  cause 
to  the  circuit  court  of  Cabell  county  to  be  there  proceeded  with; 
and  this  decree  and  opinion  should  be  certified  to  the  circuit 
court  of  Greenbrier  county  and  by  it  to  the  circuit  court  of 
Cabell  county. 

Reversed.    Remanded. 
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WHEELING. 

Barlow  v.  Daniels  &  Co. 

Submitted  January  22, 1886. —Decided  April  4,  1885. 

TheprovisioD  of  Section  13  of  Article  III.  of  tlie  Constitution  of  this 
State  as  amended  in  1880,  which  declares,  that  '*No  fact  tried  by 
a  jury  shall  be  otherwise  re-examined,  in  any  case,  than  accord- 
ing to  the  rules  of  common  law,"  applies  to  casert  tried  by  a  jury 
—  of  six  before  a  justice,  and  prohibits  the  re-trial  of  such  cases  by 

60     2  thecircuitcourt  under  the  provisions  of  chapter  8,  Acts  of  1881. 

60       3 

050  256  The  facts  of  the  case  appear  in  the  opinion  of  the  Court. 

50  m\  '^  ^ 

61  ml  •^'  ^*  Kennedy  for  plaintiff  in  error. 

61180) 

25  ^J2  «^-  •^-  Broim  and  Snyder  ^  Dyer  for  defendant  in  error. 

M   678 

Snyder,  Judge: 

This  action  was  originally  brought  before  a  justice  of 
Kanawha  county  by  George  T.  Barlow  against  F.  J.  Daniels 
&  Co.,  to  recover  f  63.85  due  by  contract ;  on  the  demand  of 
the  defendants,  the  case  was  tried  by  a  jury  of  six  before  the 
justice  and  a  verdict  of  $47.87  found  for  the  plaintiff',  on 
which  the  justice  gave  judgment.  The  defendants  appealed 
to  the  circuit  court  and  asked  that  court  to  try  the  case  <fe 
novo,  to  which  the  appellee  objected  and  asked  the  court  to 
affirm  the  judgment  of  the  justice,  but  the  court,  being  of 
opinion  that  the  statute  under  which  the  appeal  had  been 
taken  was  unconstitutional,  dismissed  the  appeal  with  costs 
to  the  appellee.  Both  parties  excepted  to  this  judgment,  the 
appellee  because  the  court  refused  to  affirm  the  judgment  of 
the  justice  and  the  appellants  because  it  dismissed  the  appeal, 
and  the  latter  obtained  the  writ  of  error  to  this  Court 

The  single  question  presented  to  this  Court  is,  can  an  ac- 
tion of  this  character  tried  by  a  jury  of  six  before  a  justice 
and  taken  to  the  circuit  court  by  appeal  be  there  tried  de 
novo  ?  The  solution  of  this  question  involves  the  interpre- 
tation of  certain  provisions  of  our  Constitution  and  especially 
the  thirteenth  section  of  our  bill  of  rights  which  is  as  follows: 
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"  In  suits  at  common  law,  where  the  value  in  controversy 
exceeds  $20.00,  exclusive  of  interest  and  costs,  the  right  of 
trial  by  jury,  if  required  by  either  party,  shall  be  preserved; 
and  in  such  suit  before  a  justice,  a  jury  may  consist  of  six 
persons.  No  fact  tried  by  a  jury  shall  be  otherwise  re-exam- 
ined, in  any  case,  than  according  to  the  rules  of  the  com- 
mon law." — Constitution,  Article  III.,  Section  13. 

In  order  to  fully  appreciate  the  object  and  importance  of 
this  provision  it  is  necessary  to  refer  briefly  to. its  origin  and 
history. 

The  first  authoritative  declaration  of  the  principle  here 
contained,  is  found  in  the  twenty-ninth  chapter  of  "Magna 
Charta,"  and  declares  in  eflfect  that,  no  freeman  shall  be  de- 
prived of  his  life,  liberty  or  property  except  "  by  legal  judg- 
ment of  his  peers  or  the  law  of  the  land,"  adopted  and  con- 
firmed by  King  John,  June  19,  1216.  This  is  now  and 
has  ever  since  been  the  law  of  England.  Before  our  separa- 
tion from  England  the  people  of  the  colony  of  Virginia,  on 
June  12,  1776,  passed  our  bill  of  rights  by  which  the  same 
principle  was  reaflirmed  in  these  words : 

"  That  in  controversies  respecting  property,  and  in  suits 
between  man  and  man,  the  ancient  trial  by  jury  is  preferable 
to  any  other,  and  ought  to  be  held  sacred."  This  provision 
was  adopted  without  alteration  by  the  convention  of  1829-30, 
and  re-adopted  by  the  convention  of  1850-61,  with  an  amend- 
ment inserting  the  words  "  of  twelve  men"  after  the  word 
"jury."  This  provision  was  in  force  here  on  June  20,  1863, 
when  the  first  Constitution  of  this  State  went  into  operation, 
in  which  was  the  following : 

"  In  suits  at  common  law,  where  the  value  in  controversy 
exceeds  $20.00,  the  right  of  trial  by  jury,  if  required  by  either 
party,  shall  be  preserved.  No  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  case  than  according  to  the  rules 
of  the  common  law." — Constitution,  1863,  Article  II.,  sec- 
tion 7. 

Our  Constitution  of  1872  amended  and  re-adopted  this 
provision  in  these  words  : 

"  In  suits  at  common  law,  where  the  value  in  controversy, 
exclusive  of  interest  and  costs,  exceeds  $20.00,  the  right  of  trial 
by  a  jury  of  tmelvc  men,  if  required  by  either  party,  shall  be 
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preserved ;  except  that  in  appeals  from  the  judgment  of  justices^ 
a  jury  of  a  less  number  may  be  authorized  by  law ;  but  in  trials  of 
civil  cases  before  ajiistice,  no  jury  shall  be  allowed.  No  fact  tried 
by  a  jury  shall,  in  auy  case,  be  otherwise  re-examined  than 
according  to  rules  of  common  law." — Constitution,  1872, 
Article  III.,  section  13.  The  italics  indicate  the  new  pro- 
visions not  in  the  constitution  of  1863. 

By  an  amendment  adopted  in  October,  1880,  the  provision 
now  under  consideration  was  substituted  for  the  one  last  above 
given.     Acts  of  1883,  p.  197. 

So  far  as  I  have  been  able  to  find.  West  Virginia  is  the 
only  State  which  has  incorporated  in  its  constitution  the  pro- 
vision, that,  "No  fact  tried  by  a  jury,  shall  be  otherwise  re-ex- 
amined than  according  to  the  rules  of  the  common  law." 
This  provision  was  evidently  taken  from  the  seventh  amend- 
ment to  the  Constitution  of  the  United  States  which  was 
adopted  in  1791,  and  is  still  in  force  as  a  part  of  that  con- 
stitution in  these  words : 

"In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  $20.00,  the  right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in 
any  court  of  the  United  States  than  according  to  the  rules  of 
the  common  law." 

Under  the  well  settled  rule  that,  when  a  State  adopts  a 
constitutional  or  statutory  provision  of  another  State,  it  must 
be  held  also  to  have  adopted  the  judicial  construction  there- 
tofore placed  upon  it  by  the  State  from  which  it  has  been 
taken,  it  becomes  important  to  determine  the  construction 
given  this  constitutional  provision  by  the  Supreme  Court  of 
the  United  States  before  it  becomes  a  partof  our  Constitution. 

Mr.  Justice  Story,  delivering  the  opinion  of  the  court  in 
Parsons  y.  Bedford,  8  Pet.  446,  in  substance,  says:  "The 
trial  by  jury  is  justly  dear  to  the  American  people.  It  has 
been  always  an  object  of  deep  interest  and  solicitude,  and 
every  encroachment  upon  it  has  been  watched  with  great 
jealousy.  The  right  of  trial  by  jury  is,  it  is  believed,  incor- 
porated into,  and  secured  in  every  State  constitution  in  the 
Union.  One  of  the  strongest  objections  originally  taken 
against  the  Constitution  of  the  United  States,  was  a  want  of 
an  express  provision  securing  the  right  of  trial   by  jury  in 
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civil  ciises.  Afl  soon  as  the  constitution  was  adopted  this 
right  was  secured  by  the  adoption  of  this  seventh  amend- 
ment. The  phrase  "common  law,"  found  in  this  amend- 
ment, is  used  in  contradistinction  to  equity  and  admi- 
ralty jurisprudence.  The  constitution  had  declared  in  the 
third  article  "that  the  judicial  power  shall  extend  to  all 
cases  in  laiv  and  equity  arising  under  this  constitution,  the 
laws  of  the  United  States,"  &c.  and  to  all  cases  of  admi- 
ralty jurisdiction.  It  is  well  known,  that  in  civil  causes 
in  courts  of  equity  and  admiralty,  juries  do  not  intervene, 
and  that  courts  of  equity  use  the  trial  by  jury  only  in 
extraordinary  cases  to  inform  the  conscience  of  the  court. 
When,  therefore,  we  find  the  amendment  requires  that  the 
right  of  trial  by  jury  shall  be  preserved  in  suits  at  common 
law,  the  natural  conclusion  is,  that  this  distinction  was  present 
to  the  minds  of  the  framersof  the  amendment.  By  common 
law  they  meant  what  the  constitution  denominated  in  the  third 
article  "law;"  not  merely  suits  which  the  common  law 
recognized  among  its  old  and  settled  proceedings,  but 
suits  in  which  legal  rights  were  ascertained  and  determined, 
in  contra<li8tinction  to  those  where  equitable  rights  alone 
were  recognized,  and  equitable  remedies  were  adminis- 
tered. Probably  there  were  few,  if  any.  States  in  the 
Union,  in  which  some  new  legal  remedies  diftering  from 
the  old  common  law  forms  were  not  in  use;  but  in  which, 
however,  the  trial  by  jury  intervened,  and  the  general 
regulations  in  other  respects  were  according  to  the  course 
of  the  common  law.  In  a  just  sense,  the  amendment, 
then,  may  well  be  construed  to  embrace  all  suits  which 
are  not  of  equity  and  admiralty  jurisdiction,  whatever  may 
be  the  peculiar  form  which  they  may  assume  to  settle 
legal  rights.  And  the  last  clause  of  the  amendment  "is  a 
prohibition  to  the  courts  of  the  United  States  to  re-ex- 
amine any  facts  tried  by  a  jury  in  any  other  manner.  The 
only  modes  known  to  the  common  law  to  re-examine  such 
facts,  are  the  granting  of  a  new  trial  by  the  court  where 
the  issue  was  tried,  or  to  which  the  record  was  properly 
returnable;  or  the  award  of  a  vmire  facias  de  novo,  by  an 
appellate  court,  for  some  error  of  law  which  intervened 
in  the  proceedings."— 3  Pet.  446-48. 
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The  above  construction  of  the  said  amendment  was 
approved  and  applied  in  The  Justices  v.  Murray^  9 
Wall.  274,  in  which  the  court  held  an  act  of  Congress 
unconstitutional  and  void  which  provided  for  the  removal 
of  a  judgment  of  a  State  court,  in  which  the  case  had 
been  tried  by  a  jury,  to  the  circuit  court  of  the  United 
States  for  a  re-trial  on  the  facts  and  the  law. 

No  act  of  Congress,  and  no  statute  of  this  or  any  other  State, 
so  far  as  I  know,  has  ever  defined  the  line  of  contradistinction 
between  the  jurisdiction  and  rules  of  courts  of  common  law 
and  of  courts  of  equity  and  admiralty.  The  jurisdiction  ot 
these  respective  courts  had  been  well  understood  before  the 
adoption  of  this  seventh  amendment,  and  no  statutory  defini- 
tion was  therefore,  deemed  necessary.  The  existing  judicial 
systems  of  the  States  had  been  founded  on  the  principles  of 
the  English  jurisprudence,  and  the  application  of  the  princi- 
ples of  the  common  law  was  universal  as  the  rule  of  jurisdiction 
unless  altered  by  local  statutes  or  usage.  Hence,  we  must 
infer  that  the  phrase  "  according  to  the  rules  of  the  common 
law,"  as  employed  in  this  amendment,  had  reference  to  the 
common  law  of  England  as  adopted  in  the  States.  The  terms 
"  suits  at  common  law  "  and  "  cases  in  equity,"  reler  ot  neces- 
sity to  the  line  drawn  between  the  respective  courts  of  law 
and  equity  in  England  at  some  time.  And  the  courts  of  the 
United  States  have  long  since  settled  that  the  time  to 
which  such  reference  must  be  made  is  the  date  of  the 
adoption  of  the  Federal  Constitution  in  1789;  and  that 
"  suits  at  common  law  "  thus  ascertained  and  defined,  mean 
cases  "  wherein  kgal  rights  are  to  be  ascertained  and  legal 
remedies  administered."  Bains  v.  The  Schooner  JamcSy  1 
Baldwin  544.  In  this  case  the  court  says:  "  The  Supreme 
Court  has  declared  the  object  of  the  seventh  amendment,  and 
inferior  courts  must  so  construe  and  enforce  it  as  to  effectuate 
that  object.  This  fundamental  guarantee  of  the  right  ot  trial 
by  jury,  applies  to  cases  or  suits  which  the  common  law  rec- 
ognizes among  its  old  and  settled  proceedings,  in  which  legal 
rights  are  to  be  ascertained, and  legal  remedies  administered, 
whatever  may  be  the  peculiar  form  which  they  may  assume.  3 
Pet.  447.  These  are  cases  or  suits  at  law  ;  let  the  plaintift  resort 
to  what  court  he  may,  it  does  not  change  their  nature,  they 
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not  being  cases  in  equity  or  admiralty,  as  contradistingaished 
from  courts  of  law ;  the  term  a  case  or  suit  at  laWy  refers  to  the 
cause  of  action,  the  remedy,  and  the  mode  of  enforcing  it, 
not  to  the  forum  to  which  the  plaintiff  may  choose  to  resort. 
This  is  the  meaning  of  the  term  in  the  Coustitution  aud  the 
amendment  as  judicially  settled.  1  Baldwin  562;  United 
States  V.  Wonson,  1  Gall.  4,  20. 

The  said  seventh  amendment,  as  well  as  the  provisions  of 
our  Constitution  now  under  consideration,  declares  that  in  all 
such  suits,  that  is,  ''  in  all  suits  at  common  law  where  the 
value  in  controversy  exceeds  $20.00,  the  right  of  trial  by  jury 
shall  be  jyresei^ed,'' 

In  what  does  the  right  of  trial  by  jury  consist  ?  The  Con- 
stitution furnishes  no  answer.  It  is  spoken  of  as  something 
already  sufficiently  understood,  and  referred  to  a  matter 
already  familiar  to  the  public  mind.  It  was  unnecessary  to 
define  this  great  right.  It  then  stood  as  the  representative 
of  an  idea  as  certain  and  definite  as  any  other  in  the  whole 
range  of  legal  learning.  It  is  the  right  recognized  in  the 
Magna  Charter  and  is  the  same  that  was  brough  to  this  Con- 
tinent by  the  first  settlers  from  England,  and  which  has  ever 
since  been  claimed  as  the  great  safe-guard  of  life,  liberty  and 
property.  Its  origin  is  so  remote  that  the  date  of  its  first  use 
is  uncertain.  Blackstone,  in  his  commentaries  on  the  laws 
of  England,  informs  us,  that  traces  of  it  are  found  in  the  laws 
of  all  those  nations  which  adopted  the  feudal  system,  "  who 
had  all  of  them  a  tribunal  composed  of  twelve  good  men  and 
true,"  and  that  "  the  truth  seems  to  be,  that  this  tribunal  was 
universally  established  among  the  Northern  nations,  and  so 
interwoven  in  their  very  constitution,  that  the  earliest  ac- 
counts of  the  one  give  us  also  some  traces  of  the  other." — 3 
Bla.  Com.  349. 

By  the  common  law  the  number  of  jurors  must  be  twelve; 
they  must  be  impartially  selected,  and  nmst  unanimously 
concur  in  the  verdict.  Work  v.  State^  2  Ohio  296  ;  State  v. 
Mc Clear,  11  Nev.  39;  Turns  v.  Cornmomoealthy  6  Mete.  225, 
231 ;  Norvell  v.  Rice^  2  Wis.  17;  Hays  v.  Railroad  Cowpaiiy^ 
3  Id.  197. 

"  The  rules  of  the  common  law  "  for  the  re-examination  of 
facts  tried  by  a  jury  was  clearly  defined  and  well-known  in 
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this  country  at  the  time  the  Constitution  of  the  United  States 
was  adopted.  By  these  rules  the  only  proceedings  by  which 
such  facts  could  be  re-examined,  was  by  the  setting  aside  of 
the  verdict  of  the  jury  by  the  court,  before  which  the  trial 
was  had,  or  by  proceedings  in  error  to  an  appellate  court  In 
the  latter  case  the  record  alone  could  be  examined.  The 
appellate  court  could  not  review  the  facts  upon  which  the 
judgment  was  founded,  for  these  always  rested  as  the  verdict 
of  the  jury  which  found  them,  but  only  as  to  questions  of  law 
as  developed  by  the  record.  These  proceedings  as  originall}" 
established  by  the  common  law  did  not  include  errors  com- 
mitted by  the  inferior  court  in  the  admission  or  rejection  of 
evidence  or  the  granting  or  refusal  of  instructions  to  the  jury, 
and  other  errors  of  that  character.  To  remedy  this  defect  the 
statute  Westminster  2,  13  Edw.  1,  chapter  31,  was  passed  by 
which  when  a  party  objected  to  any  matter  decided  by  the 
court,  the  judge  was  required  to  allow  the  exception  by  bill 
sealed  by  him,  showing  the  matter  so  excepted  to  which 
thereby  became  a  [)art  of  the  record,  and  thus  almost  every 
question  involved  in  the  trial  could  by  such  bill  of  exceptions 
be  brought  into  the  record  so  as  to  be  subject  to  review  by 
the  appellate  court.  If  the  case  should  be  reversed  on  error 
of  law  thus  appearing  by  the  record,  a  trial  (k  vovo  would  be 
ordered,  and  thus  the  facts  might  be  re-tried  without  regard 
to  the  findings  of  the  first  verdict.  United  States  v.  Wojison^ 
1  Gall.  5,  20;  3  Pet.  448 ;  Powell  on  App.  Pro.  45,  107. 

Keei)ing  in  view  these  common  law  principles  and  defini- 
tions, we  now  proceed  to  consider  the  (juestion  directly  pre- 
sented in  this  case.  The  first  clause  of  the  Constitutional 
provision  first  above  quoted,  declares  that,  "In  suits  at  com- 
mon law,  when  the  value  in  controversy  exceeds  twenty  dollars^ 
exclusive  of  interest  and  costs,  the  right  of  trial  by  jury,  if 
required  by  either  party,  shall  be  preserred,'' 

This  is  a  positive  guarantee,  an  imperative  command,  that 
in  all  cases  at  common  law,  that  is,  all  cases  which  are  not 
cases  in  equity  or  admiralty  according  to  the  established 
practice  in  England  at  the  time  of  our  separation  from  her, 
when  the  value  in  controversy  is  over  $20.00,  the  trial  by 
jury  shall  be  preserved,  and  that  in  no  such  case  can  any 
party,  if  he  requires  it,  be  deprived  of  the  right  of  such  trial. 
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The  court  in  which  such  trial  is  to  be  had  is  not  fixed,  but  the 
right  is  made  inviolate,  and,  consequently,  in  whatever  tribu- 
nal such  case  may  be,  the  right  must  exist  in  that  tribunal. 
This  sacred  and  absolute  right  can  not  be  taken  away  or  im- 
paired either  by  the  form  of  the  proceeding  or  by  the  consti- 
tution of  the  tribunal  in  which  such  suit  may  be  brought.  It 
is  the  right  and  not  the  proceeding  that  is  guaranteed  by  the 
constitution.  It  is,  therefore,  entirely  immaterial  whether 
the  justices'  courts  in  this  State  are  courts  of  record  or  not ; 
nor  does  it  matter  that  according  to  the  common  law  they 
had  no  civil  jurisdiction,  and  no  writ  of  error  lay  to  them. 
The  right  protected  is  entirely  distinct  from  the  form  of  the 
proceeding  in  which  it  is  asserted. 

Immediately  following  and  as  a  part  of  the  same  seiitenc  e 
this  clause  declares  that,  "  in  sitch  suit  before  a  justice,  ajuri/ 
may  consist  of  six  persons."  The  words  "such  suit,"  here 
used,  necessarily  refer  to  and  embrace  the  class  of  suits 
mentioned  in  the  preceding  part  of  the  sentence,  that  is  suits 
at  common  law,  where  the  amount  in  controversy  is  over 
J20.00.  It  does  not,  however,  embrace  all  such  suits  at  com- 
mon law,  because  by  the  twenty-eighth  section  of  the  same 
article  of  the  constitution  the  jurisdiction  of  a  justice  is 
limited  to  not  exceeding  $300.00.  But  it  does  embrace  all 
such  suits  where  the  value  in  controversy  is  over  $20,00 
and  not  exceeding  $300.00.  The  justice  is  expressly  given 
jurisdiction  of  all  such  suits,  in  assumpsit^  debt,  detinue 
and  trover,  and  in  such  cases  brought  before  a  justice  there 
is  no  other  mode  provided  by  the  constitution  for  a  trial 
by  jury  than  the  trial  by  a  jury  of  six  persons.  Unless, 
therefore,  the  jury  of  six  persons  authorized  by  this  provi- 
sion is  interpreted  as  meaning  a  jury  such  as  is  contemplated 
in  the  preceding  part  of  the  sentence,  and  a  jury  the  trial  by 
which  is  guaranteed  by  that  part  of  the  sentence,  the  right  of 
trial  by  jury  in  such  cases  before  a  justice  where  the  value 
in  controversy  is  over  $20.00  and  not  exceeding  $300.00,  is 
absolutely  denied.  Such  a  construction  would  eliminate  the 
trial  by  jury  in  all  cases  brought  before  a  justice.  Because, 
if  we  hold,  that  a  jury  of  six  is  not  a  jury  within  the  mean- 
ing of  the  guarantee  of  the  constitution,  this  class  of  cases 
is  excepted  from  jury-trial,  and  no  provision  is  made  tor 
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the  trial  of  such  cases  by  jury.  If  this  were  the  true  con- 
struction the  provision  for  trial  by  a  jury  ot  six  is  made  use- 
less and  given  no  eifect  whatever.  For,  if  the  effect  is  not  to 
deprive  the  party  of  a  trial  by  a  jury  of  twelve,  then  it  does 
not  restrict  the  trial  by  jury,  and  the  legislature  could  have 
enacted  such  a  regulation  without  the  aid  of  this  constitu- 
tional provision.  There  is  no  provision  in  our  present  con- 
stitution, such  as  there  was  in  section  thirty-three  article 
eight  of  the  constitution  of  1872  of  this  State  before  the 
amendment  of  1880,  providing  that  "where  the  amount 
claimed"  (in  an  action  before  a  justice), "  shall  exceed  $20.00, 
on  the  application  of  the  defendant  *  *  *  made  at  any 
time  before  trial,  it  shall  be  the  duty  of  the  justice"  to  transfer 
the  case  to  the  county  court  for  trial.  In  any  view,  there- 
fore, it  seems  to  me,  plain  that  the  jury  of  six  persons  pro- 
vided for  in  this  clause  is  a  jury  such  as  the  trial  by  which  is 
guaranteed  by  the  first  sentence  of  the  clause. 

While  a  common  law  jury  is,  as  we  have  seen,  ex  vi  teT^iini^ 
a  jury  of  twelve  persons,  it  is  clearly  within  the  power  of 
the  people,  by  a  constitutional  provision,  to  make  the  num- 
ber less,  or,  if  they  choose,  to  quality  in  any  other  manner 
or  abolish  the  trial  by  jury  altogether. 

The  next  clause  of  the  constitutional  provision  under  con- 
sideration declares,  that : 

"No  fact  tried  by  a  jury  shall  be  otherwise  re-examined, 
in  any  case,  than  according  to  the  rules  of  the  common  law." 
If  the  word  "jury"  in  this  clause  refers  to  the  words  "  by 
jury"  in  the  preceding  clause  and  prohibits  there-trial  of  any 
fact  tried  by  such  jury  otherwise  than  &c.,  then  it  of  neces- 
sity also  refers  to  the  jury  of  six  in  the  latter  part  of  said  first 
clause;  for,  as  before  seen,  the  latter  is  a  jury  in  the  same 
sense  as  the  former  in  all  cases  where  the  value  in  contro- 
versy does  not  exceed  $300.00.  And,  if  a  fact  tried  by  a  jury 
in  the  one  case  can  not  be  otherwise  re-examined  than  accord- 
ing to  the  rules  of  the  common  law,  then  it  necessarily  follows, 
that  no  fact  tried  by  the  other  can  be  otherwise  re-examined. 
No  one  questions  that  no  such  re-examination  can  be  had  in 
the  former  case,  and  the  inevitable  conclusion  therefore  is, 
that  it  can  not  in  the  latter. 

On  the  other  hand  it  is  claimed  that  the  conclusion  just 
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announced  can  not  be  sound,  because  it  is  in  conflict  with  the 
last  clause  of  the  twenty-eighth  section  of  article  VIEE  ot  the 
same  constitution  which  is  in  these  words : 

^^  Appeals  shall  be  allowed  from  judgments  of  justices  of  the 
peace  in  such  manner  as  may  be  prescribed  by  law." 

The  word  "appeal"  in  its  technical  and  appropriate  sense, 
means  the  taking  ot  a  suit  or  cause  and  its  final  determina- 
tion from  one  court  or  jurisdiction  after  final  judgment  to 
another,  and  generally  has  the  efl^ect,  when  the  appeal  is  per- 
fected, of  superseding  and  vacating  the  judgment  of  the 
court  from  which  it  is  taken,  and  placing  the  case  in  the 
appellate  court  to  be  tried  again,  de  nooOj  upon  its  merits  as 
though  it  had  never  been  tried.  This  term  was  unknown 
to  the  English  common  law.  It  was  a  process  which 
originated  in  the  chancery  courts  of  England  and  the  courts 
modeled  after  the  civil  law.  In  this  country  the  right  of 
appeal  and  the  mode  and  manner  of  perfecting  it,  are 
dependent  upon  the  statutes  conferring  such  right;  but  pro- 
ceedings in  error  are  common  law  proceedings  except  where 
the  contrary  is  directed  by  statute.  In  appeals,  the  very  term 
and  practice  contemplate,  that  the  questions  on  the  whole 
case,  its  facts  and  merits,  are  taken  from  the  inferior  to  the 
appellate  court,  and  not  merely,  as  at  common  law,  the 
question  whether  errors  actually  appear  in  the  record. — 
Long  V.  Hitchcock,  3  Ohio  274;  Taff  v.  Haoett,  1  Ohio  St. 
511;  Wiscartv.  Duchey,  3  Dall.  321. 

In  the  American  States  great  changes  have  been  made  by 
statute  in  proceedings  in  error  and  appeal.  These  statutes 
in  many  of  the  States,  have  been  passed  without  the  least 
regard  to  the  distinction  between  appeals  and  writs  of  error. 
In  New  York  writs  of  error  in  civil  cases  are  abolished  and 
the  term  appeal  substituted  for  the  review  of  cases  in  error. 
But  in  our  State  as  well  as  many  others  these  proceedings 
are  not  confounded ;  they  are  generally  kept  distinct,  and  the 
terms  appeal  and  writ  of  error,  especially  in  our  organic  law, 
are  used  in  their  legal  and  technical  sense.  I  think  it  is 
proper  to  so  regard  the  term  "appeal"  as  employed  in  the 
constitutional  question  now  under  discussion. 

Giving  the  term  appeal  this  meaning,  it  is  claimed  fur- 
nishes conclusive  evidence,  that  the  framers  of  the  Constitu- 
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tion  and  the  people  who  adopted  it  intended  by  said  provision, 
that  the  legislature  should  prescribe  by  law  for  the  trial  de 
novo  of  all  cases  tried  before  a  justice,  including  such  cases 
tried  by  a  jury. 

It  must  be  conceded  that  such  has  always  been  the  practice 
in  Virginia  and  in  this  State ;  and  such  was  no  doubt  the 
construction  place<}  upon  our  present  constitution  by  the 
legislature  when  it  enacted  chapter  eight  of  the  Acts  of  1881. 
For,  by  section  169  af  that  chapter  it  is  provided  that,  in  the 
trial  of  appeals  from  justices,-  the  appellate  court  shall  hear 
all  lawful  evidence  "whether  such  evidence  was  produced 
before  the  justice  or  not,  and  the  cause  shall  be  determined 
without  reference  to  the  judgment  of  the  justice,  on  the 
principles  of  law  and  equity." 

In  reference  to  the  proceedings  by  appeal  in  Virginia,  it 
must  be  remembered  that  the  constitutions  of  that  State  never 
contained  a  provision  that,  "  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined,  in  any  case,  than  according  to  the 
rules  of  the  common  law,"  such  as  ours  does ;  and,  therefore, 
the  question  now  before  us  could  never  have  arisen  in  that 
State.  And  while  it  is  true,  that  our  Constitution  of  1863, 
did  contain  this  provision  and  also  a  provision  in  a  different 
chapter  tor  a  trial  by  a  jury  of  six  before  a  justice,  and  the 
statutes  under  that  Constitution  alio  wed  appeals  in  cases  tried 
before  a  justice  by  such  jury,  yet  we  can  not  be  controlled  in 
our  interpretation  of  the  Constitution  by  that  fact  unless  the 
provision  so  practically  construed  is  of  doubtful  import. 

"  When  the  text  of  a  constitutional  provision  is  plain  and 
unambiguous,  courts  in  giving  construction  thereto  are  not  at 
liberty  to  search  for  its  meaning  beyond  the  instrument  itself." 
Chesapeake  ^  Ohio  Railway  Company  v.  Miller,  19  W.  Va.  408. 

"  Contemporary  construction  can  never  abrogate  the  text; 
it  can  never  fritter  away  the  obvious  sense ;  it  can  never  nar- 
row down  its  true  limitations ;  it  can  never  enlarge  its  natural 
boundaries." — Story  on  Const,  section  407;  Cooley's  Const. 
Lim.  70. 

It  is  only  in  cases,  where  the  intent  and  meaning  of  the 
text  of  the  Constitution  is  ambiguous  or  uncertain,  that  the 
practical  and  contemporaneous  construction  of  it  can  be 
allowed  to  have  any  force. 
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It  may  be  said,  however,  that  conceding  the  provision  of 
our  Constitution,  which  guarantees  the  right  of  trial  by  jury 
and  denies  the  right  to  re-try  such  cases  except  in  the  manner 
prescribed,  is  plain  and  unambiguous,  the  other  provision, 
which  authorizes  appeals  from  judgments  of  justices,  is  equally 
plain  and  unambiguous.  In  reply,  it  may  be  said,  admit- 
ting this  to  be  true,  which  of  the  conflicting  provisions  should 
be  disregarded  ?  The  one  that  guarantees  the  great  right  of 
trial  by  jury,  the  right  which  Blackstone  says  "  has  under 
Providence  secured  the  just  liberties  ot  the  nation  for  a  long 
succession  of  ages,"  or  the  one  which  prescribes  a  mere  form 
of  proceeding  tending  rather  to  destroy  than  to  protect  right  ? 

But  the  conflict  is  not  positive ;  it  is  rather  apparent  than 
real.  Excluding  cases  tried  by  jury  before  a  justice  and  the 
power  of  the  legislature  to  prescribe  by  law  for  appeals  from 
judgments  of  justices  is  unlimited.  This  unlimited  power 
will  extend  to  nine-tenths  of  the  cases  tried  by  justices,  and 
it  may  well  be  supposed  that,  in  view  of  the  other  provisions 
of  the  Constitution,  the  framers  of  that  instrument  and  the 
people  intended  that  appeals  should  be  provided  for  and 
allowed  only  in  coses  not  tried  by  jury.  But  be  this  as  it  may, 
we  can  only  interpret  the  Constitution  as  we  find  it  without 
enquiry  or  conjecture  as  to  what  may  have  been  the  possible 
intent  of  its  authors. 

So  far  as  the  argument  of  convenience  and  expedition  is 
concerned,  we  can  not  do  any  better  than  reply  in  the  lan- 
guage of  Justice  Blackstone :  "However  convenient  these  may 
appearatfirst,  (as  doubtless  all  arbitrary  powers  well  execu- 
ted are  the  most  convenient^  j^et  let  it  be  again  remembered, 
that  delays  and  little  inconveniences  in  the  forms  of  justice  is 
the  price  that  all  free  nations  must  pay  for  their  liberty  in 
more  substantial  matters;  that  these  inroads  upon  this  sacred 
bulwark  of  the  nation  are  fundamentally  opposite  to  the  spirit 
of  our  Constitution;  and  that  though  begun  in  trifles,  the 
precedent  may  gradually  increase  and  spread  to  the  utter 
disuse  of  juries  in  questions  of  the  most  momentous  con- 
cern." 

When  this  case  was  first  under  discussion  my  own  convic- 
tions were  very  decided  in  favor  of  sustaining  the  appeal.  It 
seemed  to  me  that  in  view  of  the  former  practice  in  Virginia 
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and  this  State  it  could  not  have  been  intended  by  tlie  amend- 
ment of  the  constitution  to  make  such  a  radical  change. 
But  upon  mature  consideration  of  the  constitutional  amend- 
ment itself  and  the  uniform  interpretation  given  to  a  similar 
provision  by  the  courts  of  the  United  States,  I  found  it  im- 
possible upon  any  reasonable  or  warrantable  grounds  to 
maintain  my  predilections.  To  do  so  would  have  been,  in  my 
judgment,  to  disregard  all  the  rules  of  legal  hermeneutics. 

Having  come  to  the  conclusion  that  the  constitution  pro- 
hibits appeals  from  judgments  of  justices  in  cases  tried  by  a 
jury,  the  next  enquiry  is,  what  is  to  be  done  with  the  case 
before  us?  The  only  statute  in  force,  concerning  the  juris- 
diction of  justices,  their  powers  and  duties  and  the  mode  of 
reviewing  their  judgments,  is  chapter  eight  of  Acta  1881.  Sec- 
tion ninety-one  of  this  chapter  provides  that  the  justice  may,  for 
causes  therein  specified,  set  aside  the  verdict  Df  a  jury  and 
grant  a  new  trial.  But  the  statute  makes  no  provision  for 
bills  of  exceptions  or  for  the  review  of  errors  of  law  or  fact 
according  to  the  rules  of  the  conmion  law  in  cases  tried  by  a 
jury.  The  only  provision  is  that  found  in  section  169,  which 
expressly  declares  that  the  "appeal"  shall  be  "determined 
without  reference  to  the  judgment  of  the  justice."  I  can  see 
no  objection  to  the  validity  of  this  provision  of  the  statute 
in  any  case  where  a  jury  did  not  intervene  in  the  trial  before 
the  justice.  But  in  cases  where  the  judgment  of  the 
justice  is  based  on  the  verdict  of  the  jury  this  statute  can 
have  no  application.  Such  cases  cannot  be  reviewed  other- 
wise than  according  to  the  rules  of  the  common  law ;  that  is 
by  writ  of  error  and  not  by  appeal. 

It  is  not  intended  to  express  an  opinion  that  the  legislature 
has  not  the  power  to  provide  the  machinery  for  reviewing 
cases  tried  by  a  jury  before  a  justice.  The  fact  that  the  leg- 
islature has  not  done  so,  if  the  power  exists,  does  not  i»re- 
vent  it  from  hereafter  exercising  the  power  if  deemed  expe- 
dient. It  is  certain  that  no  such  provision  has  been  made, 
and  consequently,  there  being  no  statutory  mode  of  reviewing 
the  judgment  in  this  case,  it  could  only  be  done  by  the  com- 
mon law  writ  ot  error,  if  at  all. 

Originally  the  writ  of  error  issued  out  of  chancery  as  a 
commission  to  the  appelhite  court  to  examine  alleged  errors 
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in  the  record  in  a  given  ease  after  final  judgment  of  the  in- 
ferior court,  and  to  do  in  the  premises  what  in  justice  ought 
to  be  done.  But  in  the  American  States  the  writ  of  error 
usually  issues  out  of  the  appellate  court,  requiring  the  infe- 
rior court  to  certify  to  it  the  judgment  in  the  proceedings  in 
order  that  the  alleged  errors  may  be  examined  and  the 
judgment  reversed  or  affirmed  as  the  justice  of  the  case 
may  require.  Powell  on  App.  Pro.  45.  In  this  State  and 
most  of  the  other  States  the  entire  proceedings  for  the  review 
of  common  law  judgment^are  prescribed  by  statute. — Code, 
chap.  185 ;  Acts  of  1882,  chap.  157. 

The  case  before  us  is  upon  a  con  tract  to  pay  a  specified  sum 
of  money  and  is  clearly  a  "suit  at  common  law."  No  new 
trial  was  asked  for  before  the  justice  so  far  as  appears  and 
the  judgment  wjis  entered  upon  the  verdict  of  the  jury. 
The  case  was  brought  before  the  circuit  court  not  according 
to  any  common  law  proceeding  for  the  review  of  such  cases 
in  the  appellate  court,  but  by  appeal  for  a  trial  de  noro,  and 
there  being  no  statutory  provision  for  the  review  of  such 
cases,  I  am  of  opinion  that  the  apj)eal  was  improvidently 
taken  to  the  circuit  court,  and  that,  therefore,  the  judgment 
of  said  court  dismissing  the  appeal  should  be  affirmed. 

Affirmed. 


WHEELING. 


Laidley  v.  Laidley. 
Bubmitted  January  26,  1885.— Decided  April  4,  1885. 

1.  It  is  a  general  rule,  that  courts  of  equity  do  not  entertain  jurisdic- 

tion to  give  relief  by  way  of  compensation  or  damages  for  breaches 
of  conn-act  and  other  wrongs  cognizable  at  law,  where  these  con- 
stitute the  sole  objects  of  the  bill.  In  equity  relief  in  such  cases 
can  be  granted  only  as  incidental  to  other  relief  sough  thy  the  bill 
and  granted  by  the  court ;  or  when  there  is  no  adequate  remedy 
at  law ;  or  when  some  peculiar  equity  intervenes,     (p.  528.) 

2.  Averments  in  a  bill  of  facts  showing  equitable  jurisdiction,  which 

are  shown  by  other  averments  and  the  manifest  objects  of  the 
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bill  to  be  merely  colorable,  will  not  give  equity  Jurisdiction,  if 
the  real  cause  of  action  is  one  for  which  the  plaintiff  has  a  full 
and  adequate  remedy  at  law.     (p.  528.) 

3.  A  vendee  of  land  files  his  bill  in  equity  against  his  vendor  alleg- 
ing, that  he  was  induced  to  buy  the  land  and  pay  the  purchase- 
money  upon  the  false  and  fraudulent  representations  of  the  ven' 
dor  that  the  title  was  perfect  and  unencumbered,  when  in  fact  the 
land  was  subject  to  a  vendor's  lien  in  favor  of  a  former  grantor, 
under  which  it  was  subsequently  sold  whereby  he  lost  the  land 
and  the  amount  paid  for  it,  and  praying  that  the  contract  of  sale 
and  deed  to  him  for  the  land  may  be  rescinded  and  the  vendor 
compelled  to  refund  the  purchase-money.  On  demurrer  the  cir- 
cuit court  dismissed  the  bill.    Held  : 

This  was  not  error,    (p.  629.) 
The  facts  of  the  case  appear  in  the  opinion  of  the  Court. 
•/.  B.  Laidky,  Jr.  for  appellant. 

W.  S.  Laklley  for  appellees. 

Snyder,  Judge: 

Apj)eal  fronj  a  decree  ] pronounced  hy  the  circuit  court  of 
Cabell  county,  May  26,  1882,  in  the  suit  of  John  Laidley,  Jr., 
against  George  S.  Laidley,  I.  V.  Sweetland,  Jesse  Spurlock 
and  others.  By  said  decree  the  demurrer  of  the  defendants, 
Laidley  and  Sweetland,  was  sustained  and  the  plaintiff's  bill 
dismissed  without  prejudice,  &c.  Tlie  sole  question  to  be 
decided  here  is,  did  the  court  err  in  sustaining  the  demurrer 
and  dismissing  the  bill  ? 

The  material  allegations  of  the  bill  are,  that  one  Ilite,  by 
deed  dated  November  28,  1856,  conveyed  to  Kirkpatrick  lot 
No.  19  in  the  town  of  Guyandotte  in  said  county,  retaining 
a  vendor's  lien  thereon  for  J535.00,  and  the  latter  conveyed 
the  said  lot  to  M.  J.  Spurlock,  who  by  deed  dated  September 
28,  1858,  conveyed  the  same  to  Jesse  Spurlock,  the  vendor's 
lien  for  said  Ilite  debt  being  retained  in  each  of  said  deeds 
all  of  which  were  duly  recorded ;  that  said  Jesse  Spurlock, 
in  April,  1864,  sold  said  lot  to  one  Bowen  to  whom  he  gave 
his  title-bond  for  a  conveyance  thereof  which  was  assigned 
by  Bowen  without  recourse  to  one  Bumgardner  who,  on 
January  11,  1865,  assigned  the  same  to  the  defendants,  Laid- 
ley and   Sweetland,  the  consideration   for   these  respective 
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sales  of  the  lot  and  assignments  of  the  title-bond  being 
$200.00,  which  was  paid  in  each  case ;  that  the  defendants, 
Laidley  and  Sweetland,  took  possession  of  the  lot  and  built 
a  store-house  on  it  and  the  plaintiff,  being  assured  by  the  de- 
fendants, one  of  whom  was  his  brother  in  whom  and  in  whose 
business  capacity  he  had  the  utmost  confidence,  that  they  had 
a  good  title  to  the  lot  free  from  any  liens  whatever,  and  that 
all  the  purchase-money  had  been  paid,  relying  and  acting 
apon  said  representation  purchased  the  said  house  and  lot 
from  them,  without  examining  the  record  of  the  title,  at  the 
price  of  $1,400.00  which  he  paid  them  and  they  placed  him 
in  possession,  and  afterwards  on  October  23,  1865,  assigned, 
to  him  the  aforesaid  title-bond;  that  they,  in  March,  1866, 
caused  the  said  Jesse  Spurlock,  in  whom  the  legal  title  was 
vested,  to  convey  said  lot  to  plaintiff  by  deed  which  he  re- 
ceived and  soon  after  had  recorded;  that  plaintifl  was 
wholly  ignorant  of  the  said  vendor's  lien  in  favor  of  Hite 
until  September,  1868,  and  that  a  short  time  after  he  was 
30 informed  the  said  Hite  brought  a  suit  against  him  and  the 
defendants  in  this  suit  to  enforce  said  lien ;  that  by  proceed- 
ings in  said  suit  said  house  and  lot  were  sold  and  purchased 
by  Hite  for  a  sum  less  than  his  vendor's  lien,  and  by  decree 
of  April,  1878,  said  sale  was  confirmed  and  Hite  put  in  pos- 
session of  the  property,  whereby  the  plaintiff  entirely  lost 
Baid  property  and  the  money  paid  for  and  expended  on 
it  by  him,  and  the  defendants,  Laidley  and  Sweetland,  have 
failed  and  refused  to  refund  the  money  so  paid  them  and  ex- 
pended; that  the  plaintiff  is  entitled  to  relief  in  equity  be- 
cause the  defendants  scienter  or  knowledge  of  the  fraud  in 
such  court  is  immaterial  while  in  an  action  at  law  it  would 
be  essential  and  on  the  grounds  that  the  plaintiff  was  misled 
to  his  injury  by  the  false  and  fraudulent  representations  of 
the  defendants,  Laidley  and  Sweetland,  the  failure  of  consid- 
eration and  the  want  of  an  adequate  remedy  at  law.  The 
pmyer  is,  that  the  contract  of  sale  and  assignment  of  the  title- 
bond  to  the  plaintiff,  and  also  the  deed  from  Jesse  Spurlock  to 
him  may  be  rescinded  and  that  he  may  recover  from  the  de- 
fendants, Laidley  and  Sweetland,  his  said  purchase-money 
and  costs. 
The  cause  has  not  been  argued  for  the  appellant  in  this 
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court.  The  counsel  for  the  appellees,  Laidlej'  and  Sweet- 
land,  insists  that  the  only  object  of  this  suit  is  to  recover 
damages  for  a  wrong  for  which  the  plaintiff  has  a  complete 
remedy  at  law,  consequently  a  court  of  equity  has  no  juris- 
diction, and  also  that  if  the  plaintiff  ever  had  an  equitable 
cause  of  action  it  is  barred  by  limitation  and  the  lapse  of 
time. 

It  seems  to  me,  that  if  the  plaintiff  has  a  cause  of  action, 
the  allegations  of  his  bill  fail  to  show  that  he  has  not  a  plain 
and  adequate  remedy  at  law.  It  is  true  the  plaintiff'  avers  in 
his  bill  that  he  has  not  an  adequate  remedy  at  law,  but  such 
an  averment  is  a  mere  conclusion  and  can  have  no  effect  un- 
less facts  are  stated  which  justify  such  conclusion. 

"  It  may  be  stated,  as  a  general  proposition,  that  for 
breaches  of  contract  and  other  wrongs  and  injuries  cogni- 
zable at  law,  courts  of  equity  do  not  entertain  jurisdiction 
to  give  redress  by  way  of  compensation  or  damages,  where 
these  constitute  the  sole  objects  of  the  bill.  For,  whenever 
the  matter  of  the  bill  is  merely  for  damages,  and  there  is  a 
perfect  remedy  therefor  at  law,  it  is  far  better  that  they  should 
be  ascertained  by  a  jury  than  by  the  conscience  of  an  equity 
judge.  And  indeed  the  just  foundation  of  equitable  juris- 
diction fails  in  all  such  cases,  as  there  is  a  plain,  complete 
and  iulequate  remedy  at  law.  Compensation  or  damages  (it 
should  seem)  ought,  therefore,  ordinarily  to  be  decreed  in 
equity  only,  as  incidental  to  other  relief  sought  by  the  bill, 
and  granted  by  the  court;  or  where  there  is  no  adequate 
remedy  at  law,  or  where  some  peculiar  equity  intervenes." 
2  Story's  Eq.  Jur.,  sec.  794. 

In  Meze  v.  Mayes  the  court  say  :  "  A  court  of  equity  can 
give  damages  in  no  case  where  the  party  has  a  clear  remedy 
at  law ;  nor  even  when  he  has  no  such  remedy,  unless,  per- 
haps, under  very  peculiar  circumstances."  6  Rand.  660  ; 
Anthony  v.  Lefhcich  3  Id.  328. 

In  Robertson  v.  Hogsheads,  3  Leigh  667,  the  bill  was  filed  by 
a  vendee  of  land  against  the  vendor  after  conveyance,  alleging 
fraud  in  the  contract  of  sale  and  asking  that  the  contract 
might  be  rescinded  for  fraud,  and  for  general  relief.  The 
court  having  held  that  the  plaintiff  upon  the  facts,  was  not 
entitled  to   a   rescission  of  the  contract,  "  held  iurther,  that 
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he  was  not  entitled  to  ask,  that  the  damages  he  had  sustained 
by  reason  of  the  alleged  fraud  should  be  ascertained  by  the 
court  of  chancery  and  decreed  to  him  in  abatement  from 
the  purchase-money." 

These  authorities  are  conclusive,  that  a  court  of  equity  will 
not  entertain  a  bill  filed  for  compensation  for  the  breach  of  a 
contract  or  to  recover  damages  for  a  fraudulent  representa- 
tion unless  other  distinct  grounds  of  equitable  jurisdiction 
are  alleged  and  proved  and  such  compensation  or  damages 
are  merely  incidental  to  such  distinct  equitable  jurisdiction. 

The  attempt  to  take  this  case  out  of  the  general  rule,  it 
seems  to  me,  is  a  failure.  The  allegation  that  a  knowledge 
on  the  part  of  the  defendants,  Laidley  and  Sweetland,  of  the 
falsity  of  the  representations  is  immaterial  in  equity  while  it  is 
essential  in  an  action  at  law,  does  not  correctly  state  the  law. 
The  law  is  well  settled  both  in  courts  of  law  and  equity,  that 
where  a  party  makes  a  statement  of  a  material  fact  on  his  own 
knowledge,  when  he  really  has  no  inforniation  on  the  subject, 
he  is  responsible  as  for  a  fraud  to  the  party  to  whom  such 
statement  was  made  if  it  was  relied  on  by  the  latter  and 
proves  to  be  false.  Creslip  v.  Qim,  19  W.  Va,  440;  Cooley 
on  Torts,  492. 

The  failure  of  the  consideration  of  a  contract  is  a  good 
defence  to  the  enforcement  of  such  contract  either  in  a  court 
of  law"  or  equity,  but  after  the  consideration  has  been  })aid 
and  the  contract  executed  a  court  of  equity  has  no  jurisdic- 
tion to  compel  the  refunding  of  the  consideration.  The 
remedy  in  such  case  would  be  ample  at  law,  if  a  recovery 
could  be  had  at  all. 

The  prayer  for  a  rescission  of  the  contract  of  sale  and  as- 
signment of  the  title-bond  and  the  cancellation  of  the  deed 
from  Spurlock  to  the  plaintiff,  is  merely  colorable  and  can 
give  no  aid  to  the  jurisdiction  of  a  court  of  equity  in  this  case. 
The  lot  to  which  said  papers  relate  having  been  sold  and 
passed  beyond  the  control  of  any  of  the  parties  to  the  bill, 
said  contract  and  deed  are  as  absolutely  inoperative  and 
harmless  for  any  purpose  as  if  they  had  been  cancelled  and 
destroyed  by  the  parties.  The  object  and  purpose  of  a  court 
in  making  a  rescission  of  a  contract  or  deed  is  to  place  the 
parties  in  siatti  quo  ;  and  a  rescission  is  never  directed  when 


Digitized  by 


Google 


48    5«9| 

25  630 
61568, 

61  017 


530  Laidley  r.  Laidley.  [Sup.  Ct. 

this  can  not  be  done  unless  demanded  by  the  clearest  and 
strongest  equity.  Grymes  v.  Sayiders,  3  Otto  55.  It  will  never 
be  done  when  no  useful  purpose  can  be  subserved  by  it. — 
Brown  v.  Witter,  10  Ohio  142. 

These  are  all  the  special  grounds  alleged  for  equitable 
jurisdiction,  and,  each  of  them  being  insufficient,  the  bill  if 
sustained  at  all  must  be  sustained  upon  the  sole  ground  that 
the  plaintift  was  misled  to  his  injury  by  the  false  and  fraudu- 
lent representations  of  the  defendants,  Laidley  and  Sweet- 
land,  as  to  the  title  of  the  lot  at  the  time  he  purchased  from 
them.  Conceding  that  he  had  the  right  to  rely  upon  said 
representations,  notwithstanding  the  records  ot  the  county 
showed  the  incumbrance  on  the  lot,  a  concession  which  it  is 
not  entirely  certain  he  is  entitled  to,  still  he  would  not  be  en- 
titled to  relief  in  equity  on  that  ground  alone.  To  entertain 
such  a  claim  would  be  to  hold  that  an  action  of  assumpsit  for 
money  had  and  received  for  the  use  of  the  j>laintiff  or  an  ac- 
tion of  deceit  for  fraudulent  and  false  representations  could 
be  prosecuted  in  a  court  of  equity.  The  remedy  in  such 
cases  is  plain  and  complete  at  law;  and,  therefore,  according 
to  the  authorities  first  hereintofore  given,  they  can  not  be  en- 
tertained in  a  court  of  equity. 

It  is  also  clear  from  the  facts  averred  in  the  bill  that  the 
plaintiffs  cause  of  action,  if  he  ever  had  any  right  to  relief  in 
equity,  was  barred  by  the  lapse  of  time  before  the  institution 
of  this  suit.— G^m Art m  v.  Graham,  16  W.  Va.  598-620.  And 
such  defence  may  be  made  by  demurrer. — Jackson  v.  Hully 
21  W.  Va.  601. 

In  any  view,  therefore,  the  decree  of  the  circuit  court  was 
right  and  must  be  affirmed. 

Affirmed. 


WHEELING. 


25  63ol  Guilds  r.  Hurd  et  al. 

615681 

Submitted  June  17,  1884.— Decided  April  4,  1885. 

1.  Tiie  purchaser  of  property  at  a  judipial  sale,  which  before  confir- 
mation tliereof  has  been  set  aside  by  a  subsequent  decree  direct- 
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ing  the  property  to  be  re-offered  for  sale,  can  uot  appeal  from 
such  decree,  bei ore  such  re-sale  has  beeu  made  aud  confirmed. 

(p.  534.) 

2.  A  decree  setting  aside  a  Judicial  sale,  which  has  not  been  con- 

firmed, and  directing  the  property  to  be  re-ofiere<l  for  sale  is  not 
a  decree  "which  requires  the  possession  or  title  of  the  property 
to  be  changed,^'  within  the  meaning  of  the  seventh  clause  of  the 
first  section  of  chapter  135  of  the  Code  of  West  Virginia,  as 
amended  by  chapter  157  of  the  Acts  of  the  Legislature  of  1882. 
(p.  536.) 

3.  The  cates  of  HoberU  v.  Roberts,  13  Qrat.  639,  and  of  KaJble  v. 

MUchell^  9  W.  Va.  492,  so  far  as  they  or  either  of  them  may  seem 
to  authorize  a  purchaser  at  a  Judicial  sale,  which  before  confirma- 
tion thereof  has  been  set  :iside,  to  appeal  from  the  decree  setting 
the  sale  aside  and  direcing  the  property  to  be  re-ofiered  for  sale, 
before  such  resale  has  been  made  and  conflrmedy  are  overruled, 
(p.  539.) 

The  opinion  of  the  Court  contains  a  statement  of  the  tacts 
of  the  case. 

C.  Boyycss  tor  appellant. 

a.  I\  McCm^nicky  J.  Basscl  and  J.  Morrow ^  Jr.  for  appellee. 

Woods,  Judge  : 

In  order  to  foreclose  two  mortgages  on  a  tract  oi  2,000 
acres  of  land  held  under  a  lease  for  a  terra  of  years,  having 
only  four  and  one-half  years  to  run,  Albert  Childs,  who  was 
the  mortgagee,  filed  his  bill  in  the  circuit  court  ot  Taj'lor 
county  against  the  lessor,  Samuel  Colgate,  Charles  S.  Hurd, 
who  was  the  lessee  and  mortgagor,  and  The  Austen  Coke 
("ompany,  which  was  the  assignee  of  the  equity  of  redemp- 
tion in  the  leased  premises,  to  satisfy  the  mortgage-debts 
amounting  to  over  $8,000.00.  In  this  suit  a  decree  was  en- 
tered by  consent  ot  all  the  parties  whereby  among  other 
things,  it  was  adjudged,  ordered  and  decreed  that  the  mort- 
gaged premii  j  should  be  sold,  and  special  commissioners 
were  thereby  appointed,  and  directed  to  sell  the  same  on  the 
terms  therein  prescribed.  On  January  3,  1882,  the  special 
commissioners,  in  compliance  with  the  decree  and  in  all  re- 
spects according  to  law,  sold  the  premises  to  the  appellant,  Ed- 
ward Austen,  who  was  the  highest  bidder  therefor,  at  the 
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price  of  $5,100.00,  who  promptly  complied  with  the  terms 
of  the  sale  by  paying  to  the  commissioners,  $1,275.00  in  cash, 
and  executing  his  three  obligations  of  $1,275.00  each,  with 
good  security,  payable  in  four,  eight  and  twelve  months  there- 
after with  interest.  The  commissioners  made  report  of  the 
sale  to  the  circuit  court  at  the  next  term  thereof,  when  the 
purchaser  by  his  counsel  moved  the  court  to  confirm  the 
sale.  This  motion  was  resisted  by  the  Austen  Coke  Com- 
pany, which  for  certain  reasons  set  forth  in  its  petition  then 
filed,  moved  the  court  to  set  aside  the  sale  to  the  appellant, 
and  re-open  the  biddings,  but  failing  to  show  sufficient  cause 
therefor  in  its  petition,  its  motion  was  for  that  cause  over- 
ruled. 

The  Austen  Coke  Company  then  offered  the  court  for  said 
property  an  upset  bid  of  $5,500.00,  in  case  the  sale  should 
be  set  aside  and  the  biddings  re-opened,  and  secured  the  same, 
by  bond  with  approved  security,  which  the  court  accepted  and 
thereupon  set  aside  the  sale  made  to  appellant,  and  directed 
one  of  the  special  commissioners  theretofore  appointed  to  re- 
ofter  the  mortgaged  premises  for  sale  upon  the  terms  prescribed 
in  its  former  decree,  and  also  to  return  to  the  purchase  r  his  de- 
posit of  $1,275.00,  and  to  cancel  and  surrender  to  him  his 
bonds  for  the  deferred  payments. 

From  this  decree  the  purchaser,  Edward  Austen,  obtained 
in  vacation,  an  appeal  and  supersedeas  from  a  Judge  of  this 
Court. 

The  only  error  assigned  by  the  appellant  is,  that  the  circuit 
court  improperly  set  the  sale  aside  and  directed  the  property 
to  be  re-sold,  because  the  advance  bid  of  $5,500.00  was 
wholly  insufficient  to  warrant  the  court  in  doing  so;  and  the 
counsel  for  both  parties  to  this  appeal  have  confined  their 
arguments  to  the  discussion  of  the  single  question,  whether 
under  the  circumstances  disclosed  in  this  record  the  circuit 
court,  in  the  exercise  of  its  judicial  discretion,  was  authorized 
to  set  aside  the  sale  made  to  the  appellant  on  the  sole  ground, 
that  an  upset  or  advance-bid  of  $400.00  had  been  offered 
over  that  stipulated  to  be  paid  by  the  appellant.  There  is  no 
doubt  of  the  correctness  of  the  legal  proposition,  that  the 
purchaser  of  property  at  a  judicial  sale  who  has  complied  with 
the  terms  thereof,  becomes  a  party  to  tlie  suit  from  the  time  of 
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his  purchase,  and  thus  subjects  himself  to  the  orders  of  the 
court,  in  all  subsequent  proceedings  in  regard  tliereto,  ac- 
quires an  inchoate  right  which  entitles  him  to  a  hearing  upon 
the  question  whether  the  sale  shall  be  set  aside,  and  that  if 
the  court  err,  by  setting  aside  the  sale  improperly,  the  pur- 
chaser will  in  2i  proper  case^YmvQ  the  right  to  appeal  to  a  higher 
tribunal.  Delaplaine  v.  Ldwrenee's  Adrninisiratcri^  10  Taige 
602 ;  Blossom  v.  T/ie  Milwaukee  Railroad  Compani/^  1  Wall. 
655;  Curtis  v.  Thompson,  29  Grat.  494 ;  Kable  v.  MitchcU,  9 
W.  Va.  492 ;  Hughes  ^  Co.  v.  Hamilton,  cf  Co.,  19  W.  Va.  366 ; 
Camden  v.  Haymond,  22  W.  Va.  180 ;  Tally  ^  Go.  v.  Starke's 
Administrator,  ^.,6  Grat  339;  Marling  v.  liobrecht,  15  W.  Va. 
440. 

It  is  equally  well  settled  that  a  sale  made  by  a  com- 
missioner under  a  decree  in  a  court  of  equity  is  not  in  this 
State  an  absolute  sale,  and  does  not  become  such,  until  it  is 
confirmed  by  the  court,  and  that  until  this  has  been  done, 
the  purchaser  has  no  fixed  interest  in  the  subject  of  the  sale. 
Hartly  ^  Co.  v.  Roff,  12  W.  Va.  401 ;  Cooke's  Adm'x  v.  Gilpin 
IRob.  39;  Crews  v.  Peiuileton,  1  Leigh  297;  Hey  wood  v.  C<vr' 
rington's  Heirs,  4  Leigh  373 ;  Taylor  v.  Cooper,  10  Leigh  317  ; 
and  Hudginsw.  Marchants  ^  Co.,  28  Grat.  177. 

There  is  no  doubt  that  a  motion  to  confirm  or  set  aside  a 
sale  made  under  its  decree,  is  one  addressed  to  the  legal  dis- 
cretion of  the  court  to  be  governed  by  circumstances  of  the 
particular  case;  and  it  improperly  exercised  it  will,  in  a 
proper  case  be  corrected  by  appeal  at  the  instance  of  the  in- 
jured party.  After  a  careful  examination  of  numerous  au- 
thorities, we  are  unable  to  deduce  from  them  any  rule, 
whereby  we  can  determine,  in  what  particular  class  of  cases 
a  purchaser  at  a  judicial  sale  which  has  not  been  confirmed, 
can  be  said  to  be  injured  by  a  decree  setting  aside  his  pur- 
chase, and  directing  the  property  to  be  re-oftered  for  sale, 
until  after  such  re-sale  has  been  niade  and  confirmed,  for  until 
then  non  constat,  but  that  at  the  re-sale  he  may  repurchase  the 
property  on  terms  more  favorable  than  he  did  at  the  first 
sale.  But  from  the  view  we  take  of  this  case  it  is  unneces- 
sary to  consider  or  discuss  these  questions.  A  question  of 
mor^  importance  to  the  appellant  meets  us  at  the  threshold, 
and  that  is,  has  this  Court  jurisdiction  to  allow,  or  to  enter- 
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tain  his  appeal  ?  If  this  question  is  determined  against  him, 
his  appeal  must  be  dismissed,  as  having  been  improvideutly 
allowed.  We  were  at  first  inclined  to  assume  this  jurisdic- 
tion, but  upon  reflection  we  determined  to  examine  careiully 
the  grounds  upon  which  it  was  supposed  to  rest.  The  result 
of  this  examination  is  the  conclusion,  that  where  a  sale  of 
property  has  been  made  under  a  decree  of  a  court  of  equity, 
and  before  the  same  has  been  confirmed,  the  court,  has  set 
the  same  aside  and  ordered  the  property  to  be  re-offered  for 
sale,  the  purchaser  at  such  first  sale  can  not  appeal  from  the 
decree  setting  the  same  aside,  before  such  re-sale  has  been 
made  and  confirmed.  Whether  such  purchaser  can  appeal 
from  such  decree  must  be  determined  by  the  proper  construc- 
tion of  the  first  section  of  chapter  one  hundred  and  thirty- 
five  ot  the  Code  of  West  Virginia,  as  amended  by  cliapter 
one  hundred  and  fifty-seven  of  the  Acts  of  the  Legislature  of 
1882,  which  provides,  that  "  a  party  to  a  controversy  in  any 
circuit  court  may  obtain  from  the  Supreme  Court  of  Appeals, 
or  a  Judge  thereof,  in  vacation,  an  appeal  or  writ  of  error  or 
supersedeas  to  a  judgment,  decree  or  order  of  such  circuit 
court,  in  the  following  cases."  *****  "Seventh  : 
In  any  case  in  chancery  wherein  there  is  a  decree  or  order 
dissolving,  or  refusing  to  dissolve  an  injunction,  or  requiring 
money  to  be  paid,  or  real  estate  to  be  sold,  or  the  possession 
or  title  of  the  property  to  be  changed,  or  adjudicating  the 
principles  of  the  cause.'' 

Unless  the  decree  complained  of  falls  within  some  of  the 
classes  specified  in  the  seventh  clause  of  the  section  above 
quoted,  the  appeal  can  not  be  maintained,  as  it  is  certainly  not 
embraced  in  any  of  the  six  preceding  clauses  of  that  section. 
It  is  clear  that  the  decree  in  question  was  not  one  dissolving 
or  refusing  to  dissolve  an  injunction,  nor  one  requiring  money 
to  be  paid,  nor  real  estate  to  be  sold,  nor  was  it  a  decree  ad- 
judicating the  principles  of  the  cause,  for  the  record  clearly 
shows  that  all  questions  touching  the  amounts  and  priorities 
of  the  liens  thereon,  and  of  the  disbursements  of  the  proceeds 
of  said  sale  were  expressly  reserved  for  the  further  order  of 
the  court.  Was  the  decree  complained  of  in  any  proper 
sense,  one  "  requiring  the  possession  or  title  of  the  property 
to  be  changed  ?"     In  other  words,  did  the  decree  require  any 
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party  then  having  possession  of  the  property  to  surrender 
such  possession  to  another  ?  or  did  it  require  that  the  title  of 
the  owner  or  claimant  of  said  property ,  should  be  transferred 
or  changed  from  such  owner  or  claimant  to  any  other  person? 
It  it  did,  then  the  person  having  such  possession  or  title  to 
said  property,  of  which  he  was  so  divested,  if  he  deemed  him- 
self aggrieved  thereby,  might  under  this  clause  appeal  from 
such  decree.  But  in  the  case  under  consideration,  the  appel- 
lant has  never  had  possession  of  said  property,  nor  any  right 
to  the  possession  thereof,  nor  has  he  ever  been  able  to  acquire 
any  title  thereto,  and  the  very  object  of  his  appeal  is  to  acquire 
the  title  to  said  property  by  a  confirmation  of  his  purchase, 
that  he  may  thereby  become  entitled  to  the  possession  thereof, 
which  he  confessedly  has  thus  far  been  unable  to  do.  As  we 
have  already  seen,  the  sale  made  to  him  by  the  commissioners 
was  not  an  absolute  sale,  and  could  not  become  such,  until 
confirmed  by  the  court,  and  until  this  was  done  he  had  no 
fixed  interest  in  the  property,  and  he  was  in  no  legal  sense  a 
purchaser  thereof ;  and  that  as  an  accepted  bidder,  he  was  only 
a  preferred  proposer,  to  become  a  perfect  purchaser.  Hartly 
^  Company  v.  Boff;  Cookers  Administrator  v.  Gilpin  ;  Heywood 
V.  Carrington^s  Heirs ;  Grensv,  Pendleton;  Taylor  v.  Cooper; 
Hmigins  v.  Mar  chanty  Co.,  supra.  Rorer  on  Judicial  Sales, 
section  106.  Had  the  sale  to  appellant  been  been  confirmed 
he  would  have  acquired  title  to  the  property  from  the  day  of 
sale,  and  the  right  to  the  possesison  thereof  from  the  time  the 
sale  was  confirmed ;  but  failing  in  having  the  sale  confirmed, 
he  acquired  by  his  purchase  neither  title  nor  possession,  nor 
right  to  the  possession.  Taylor  v.  Cooper^  Hudgins  v. 
Marchant  ^  Co.ySupra^  and  Eoans  ^  Wife  v.  Sptvrgen^  6  Qrat. 
107.  The  decree  complained  of  not  having  required  the  pos- 
session or  title  of  the  said  property  to  be  changed,  from  the 
person  having  possession  thereof  or  claiming  title  to  the  same, 
when  the  sale  was  made,  it  follows  that  both  remain  in  such 
person  until  the  re-sale  thereof  can  be  made  and  confirmed, 
until  which  time,  it  cannot  appear,  whether  the  first  purchaser 
has  been  injured  or  not ;  and  upon  general  principles,  no  one 
can  appeal  from  a  decree,  even  when  erroneous,  unless  it  ap- 
pears that  he  has  been  prejudiced  thereby.  The  decree  appealed 
from  in  this  case  not  being  a  final  decree,  nor  such  an  inter- 
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locutory  decree,  as  by  the  terms  of  the  statute  he  was  author- 
ized to  appeal  from,  his  appeal  must  be  dismissed  as  improvi- 
dently  allowed. 

This  conclusion  may  seem  to  militate  against  some  reported 
cases  where  appeals  have  been  entertained  from  decrees  setting 
aside  judicial  sales.  In  most  of  these  cases,  however,  the 
appeals  were  taken  by  parties,  who  were  by  the  decrees  com- 
plained of,  deprived  of  the  possession  or  title  of  the  property 
sold,  or  by  creditors  who  were  liable  to  be  injured  by  an  in- 
crease of  their  debts  by  interest  accruing  thereon,  or  by  inev- 
itable depreciation  of  the  value  of  the  property,  before  a 
re-sale  thereof  could  be  made  as  in  Hughes  ^  Co.  v.  HamiUon 
^  Co;  Marling  v.  Rohreckt;  Hudginsv,  Mar  chant  ^  Co.  y  supra  ^ 
and  in  Duncan  v.  Dodd^  2  Paige,  99 ;  Requa  v.  JSm,  Id.  339; 
American  Insurance  Company  v.  Oakly,  9  Paige  259 ;  Hudgins 
V.  Lanier y  Bro.  ^  Go.^  23  Grat.  494,  and  Curtis  v.  Thompson^ 
29  Grat.  474. 

We  have  been  able  to  find  but  few  cases  where  an  appeal 
from  a  decree  setting  aside  a  sale,  and  re-opening  the  biddings 
has  been  entertained  before  the  re-sale  has  been  made  and 
confirmed. 

The  appeal  of  Hays,  in  51  Penn.  State  R.  58,  which  sought 
to  do  this,  was  promptly  dismissed.  Strong,  Justice,  deliv- 
ering the  opinion  of  the  Supreme  Court  of  that  State,  says 
that,  *'Hays'  bid,  though  the  highest,  was  but  an  offer  to  pur- 
chase, subject  to  the  approval,  or  disapproval  of  the  court; 
that  he  stood  in  the  situation  of  a  bidder  at  a  master's  sale  in 
chancery.  It  is  by  no  means  certain  that  he  had  anything  to 
do  with  the  question  on  which  the  court  acted." 

The  case  of  Delaplaine  v.  Laurencc\s  Administrator ,  10  Paige 
602,  has  been  supposed  to  furnish  an  authority  for  such  a 
proceeding.  In  that  case  the  land  of  an  intestate  had  been 
sold  by  the  administrator  under  the  orders  of  the  surrogate, 
for  the  payment  ol  debts,  and  for  good  cause  the  sale  was 
set  aside  and  ordered  to  be  re-sold.  'From  this  decree  and 
before  the  re-sale  was  made  the  purchaser  appealed  to  the 
court  of  chancery,  and  a  motion  in  that  court  having  been 
made  to  dismiss  the  appeal,  Chancellor  Walwarth  overruled 
the  motion  and  maintained  the  appeal,  to  be  heard  upon  its 
merits.     But  upon  a  closer  examination,  this  case  furnishes 


Digitized  by 


Google 


April,  1885.]  Childs  i\  ttuRD.  537 

no  authority  in  support  of  the  appeal  under  consideration, 
for  the  question  which  we  have  been  discussing  in  this  case, 
could  not  have  arisen  in  that  case,  for  the  appeal  there  taken 
was  from  the  order  of  the  surrogate,  to  the  court  of  chancery 
and  was  expressly  authorized  by  the  statute  of  Kew  York, 
which  declared  that :  "Appeals  may  be  niade  from  the  orders 
decrees  and  sentences  of  surrogates  in  all  cases,  to  the  court 
of  chancery,  except  where  provision  has  been  made  herein 
for  appeals  to  circuit  judges,  and  except  appeals  from  orders, 
concerning  any  admeasurement  of  dower." — N.  Y.  R.  Stat. 
1829,  part  3,  chapter  9,  section  104. 

The  case  of  Curtis  v.  Thompsov^  29  Grat.  474,  at  the  first 
glance,  would  seem  to  furnish  some  color  of  authority  in  sup- 
port to  the  appeal  under  consideration,  but  the  jurisdiction  of 
the  court  of  appeals  in  that  case,  may  be  well  supported  by 
its  own  peculiar  circumstances,  although  that  appeal  was 
taken  by  the  purchaser  before  the  third  sale  therein  ordered 
was  made.  The  purchaser  in  that  case,  was  the  plaintiff 
himself,  who  had  a  deed  of  trust  upon  the  property  decreed 
to  be  sold,  for  a  debt  much  greater  than  the  alleged  value  of 
the  property  which  was  the  only  security  the  plaintiff  had  for 
his  debt,  more  than  half  of  which  was  interest.  A  decree  had 
been  entered  which  ascertained  the  amount  of  the  plaintiff's 
debt,  and  decreed  that  the  same  be  paid  to  him  and  that  in 
case  of  default  of  payment  the  land  should  be  sold  to  pay  the 
same.  At  the  sale  made  under  this  decree  the  plaintiff 
became  the  purchaser  of  the  propert}'  at  the  price  of  $6,880.62. 
At  the  instance  of  the  debtor  this  sale  was  set  aside,  on  the 
grounds  that  the  property  had  been  sold  at  a  greatly  inade- 
quate price  as  the  defendant  alleged  that  the  land  was  worth 
$7,575.00.  At  the  re-sale  thereof,  the  plaintiff' again  became 
the  purchaser  of  the  property  at  the  price  of  $6,880.62.  At 
the  instance  ot  the  debtor  this  sale  was  also  set  aside  for  the 
same  reason  as  was  the  first  sale,  and  a  third  sale  of  the 
property  was  directed  to  be  made.  From  these  decrees  setting 
aside  the  first  and  second  sales,  and  ordering  the  third  sale,  the 
plaintiff  before  the  third  sale  was  made,  appealed,  and  the  court 
of  appeals,  without  considering  the  question  of  jurisdiction, 
reversed  said  decrees  and  directed  the  first  sale  to  be  con- 
firmed.    This  case  may  well  be  sustained  by  its  peculiar 
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circumslances,  for  the  debt  due  to  the  plaintiff,  who  was  also 
the  purchaser,  being  already  much  larger  than  the  alleged 
value  of  the  property,  was  continually  increasing,  and  the 
delays  necessarily  caused  by  these  decrees,  was  almost  tanta- 
mount to  a  denial  of  the  relief  to  which  the  plaintiff  was 
clearly  entitled. 

The  case  of  Tally  ^c.  v.  Starke\s  AdminiMratoryG  Grat.  339, 
may  also  be  supposed  to  lend  some  support  to  the  pretensions 
of  the  appellant.  In  that  case,  the  land  was  sold  in  parcels  to 
three  several  purchasers,  but  before  confirmation  thereof,  two 
of  the  purchasers,  upon  their  petitions  filed,  were  allowed  to 
come  in  and  except  to  the  commissioner's  report  of  the  sales 
made  to  them  respectively,  but  their  exceptions  were  overruled, 
and  the  sales  to  them  confirmed,  and  from  this  decree  they  ap- 
pealed. These  purchasers,  having  been  thus  made  parties  to 
the  suit,  in  which  there  was  b.  final  decree,  to  their  prejudice, 
were  embraced  by  the  express  provisions  of  section  eleven  of 
chapter  sixty-four,  R.  Code  1819,  and  therefore,  their  right 
to  appeal  from  said  decree  was  unquestionable.  It  must  how- 
ever be  admitted,  that  the  conclusion  we  'have  announced, 
does  not  seem  to  be  supported  by  the  case  of  Roberts  v.  Jioberts 
in  13  Grat.  639.  We  have  been  unable,  in  that  case,  to  find 
any  special  circumstances  on  which  the  jurisdiction  of  the 
court  of  appeals  to  entertain  the  appeal  could  have  been  sus- 
tained, unless  it  is  found  in  the  fact  that  the  sale  itself  was  of 
a  character  so  questionable,  that  Judge  Samuels  delivering, 
the  opinion  of  the  court,  said  :  "  Seeing  that  the  duty  ol  the 
conmiissioner  was  plainly  violated ;  that  the  sale  reported 
was  in  effect  one  of  private  contract,  the  court  should  not  go 
into  an  inquiry  upon  the  conflicting  evidence,  whether  the 
price  was  a  fair  one."  For  this  cause  the  decree  setting  aside 
the  sale  to  the  appellant  and  directing  the  property  to  be 
re-sold,  was  afiirmed.  We  are  not,  however,  prepared  to  hold 
that  the  wrong-doing  of  the  commissioner,  which  justified  the 
circuit  court  in  setting  aside  the  sale,  can  of  itself  afford  any 
good  reason  why  the  court  of  appeals  should  have  taken  juris- 
diction, of  the  appeal  of  the  purchaser,  which  was  unwar- 
ranted by  the  statute.  In  that  case,  however,  no  question  of 
jurisdiction  was  raised,  considered  or  decided,  and  therefore, 
it  can  have  but  little  weight  in  determining  the  question  of 
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jurisdiction  now  under  consideration.  The  case  of  Kable  v. 
Mitchell  in  9  W.  Va.  492,  in  respect  to  the  question  of  the 
jurisdiction  of  this  Court  to  entertain  the  appeal  of  Kable,  was 
similar  to  that  in  Roberts  v.  Roberts.  The  appellant  Kable 
became  the  purchaser  at  a  judicial  sale  of  certain  lands  made 
by  commissioners  under  a  decree  in  a  chancery  suit,  but  be- 
fore the  sale  was  confirmed  Mitchell  offered  a  large  advance 
or  upset  bid  for  the  land,  and  the  court  being  of  opinion  that 
the  same  had  been  sold  at  a  grossly  inadequate  price,  set  aside 
the  sale  to  Kable,  and  directed  the  property  to  be  re-offered 
for  sale.  From  this  decree,  before  the  re-sale  was  made  Kabel 
appealed  to  this  Court.  On  the  hearing  of  this  appeal,  the 
character  of  judicial  sales ;  the  status  of  a  bidder  or  a  purchaser 
at  such  sales ;  the  authority  of  the  circuit  court  to  confirm 
or  set  the  same  aside,  and  to  order  the  property  to  be  re- 
oftered  for  sale,  and  the  causes  for  which,  and  the  terms  on 
which,  the  same  may  be  set  aside,  were  discussed,  considered 
and  determined;  but  the  question  whether  the  purchaser  at  such 
a  judicial  sale  had  the  right  to  appeal  from  the  decree  setting 
aside  thesaleand  directingthe  property  to  be  re-offered  forsale, 
before  such  re-sale  has  been  made  and  confirmed,  does  not  ap- 
pear either  to  have  been  discussed  by  the  counsel  or  consid- 
ered, or  decided  by  this  Court.  Jurisdiction  of  the  appeal 
having  thus  been  assumed  as  a  matter  of  course,  without 
having  the  attention  of  the  Court  called  to  that  question,  the 
case  furnishes  no  authority  by  which  we  are  bound  to  take 
jurisdiction  of  appeals  in  similar  cases.  For  these  reasons 
we  decline  to  regard  the  cases  of  Roberts  v.  Roberts  and  Kable 
V.  Mitchell  as  authority  binding  this  Court  to  entertain  the 
appeal  now  under  consideration  ;  and  in  so  far  as  said  cases, 
or  either  of  them,  may  seem  to  authorize  a  purchaser  at  a 
judicial  sale  to  appeal  from  a  decree  setting  the  same  aside 
before  confirmation  thereof,  and  re-offering  the  property  for 
sale  before  such  re-sale  has  been  made  and  confirmed,  we 
decline  to  recognize  them  as  binding  authority  upon  this 
Court,  but  nothing  herein  contained  shall  be  so  construed,  as 
to  call  in  question  the  correctness  of  any  other  questions 
which  appear  to  have  been  therein  decided. 

We  are,  therefore,  of  the  opinion,  that  the  appeal  in  this 
case  was  improvidently  allowed,  and  for  this   reason    the 
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same  is  dismissed   with  costs  to  the  Austen   Coke   Com- 
pany. 

Dismissed^ 


WHEELING. 

Peyton  &  Co.  v.  Cabell  et  al. 

Submitted  January  16,  1885.— Decided  April  4, 1885. 

Under  section  1  of  chapter  106  of  the  Acts  of  1882  a  court  of  equity 
has  no  Jurisdiction  of  a  purely  legal  claim,  and  no  attachment 
can  issue  in  such  a  case ;  and  the  court  havin^^  no  Jurisdiction, 
the  decree  entered  in  such  case  will  be  reversed  by  the  appellate 
court  and  the  bill  dismissed. 

The  facts  of  the  case  appear  in  the  opinion  of  the  Court. 

J.  W,  Harris  for  appellant. 

A.  F,  Mathews  for  appellees. 

Johnson,  President  : 

In  February,  1888,  the  plaintiffs  filed  their  bill  in  equity 
in  the  circuit  court  of  Greenbrier  county  against  the  defend- 
ants to  recover  the  amount  of  a  judgment  for  over  $600.00, 
obtained  by  them  against  the  defendant,  Cabell,  in  the 
circuit  court  of  the  city  of  Richmond,  Virginia.  In  this  suit 
they  sued  out  an  attachment,  which  was  levied  on  the  lands 
of  said  Cabell  in  Greenbrier  and  Fayette  counties.  A  decree 
was  rendered  on  April  19,  1883,  fixing  the  amount  of  Cabell's 
liability,  and  another  on  November  13,  1883,  ordering  the 
attached  lands  in  the  county  of  Greenbrier  to  be  sold. 

From  these  two  decrees  the  defendant,  Robert  Stiles, 
trustee  in  the  deed  of  trust  from  Cabell  to  himself,  to  secure 
certain  creditors  therein  named,  having  a  trust-lien  on  the 
said  attached  lands  appealed. 

On  the  threshold  we  are  met  with  the  question:  Did  the 
equity-court  have  jurisdiction  of  this  cause?  Courts  should 
always  be  careful  not  to  decline  jurisdiction  in  any  proper  case^ 
but  they  should  be  equally  careful  not  to  assume  jurisdiction , 


Digitized  by 


Google 


April,  1885.]  Peyton  v.  Cabell.  541 

where  the  law  does  not  give  it.  This  is  an  attachment  in  equity 
on  a  purely  legal  demand.  Of  this  there  is  no  doubt.  The 
suit  was  brought  on  a  judgment  lor  money  recovered  in  a 
foreign  jurisdiction. 

In  the  Code  of  1819  chapter  123  is  "An  act  reducing  into 
one  the  several  acts  directing  the  methods  of  proceeding  in 
courts  of  equity  against  absent  debtors  and  other  absent  defend- 
ants and  for  settling  the  proceedings  on  attachments  against 
absconding  debtors."  Section  one  of  this  act  provides,  "That 
if  in  any  suit,  which  hath  or  hereafter  shall  be  commenced  for 
relief  in  equity  in  any  superior  court  in  chancery  or  in  any 
other  court  against  any  defendant  or  defendants,  who  are  out 
of  this  country  and  others  within  the  same  having  in 
their  hands  eftects  of  or  otherwise  indebted  to  such  absent 
defendant  or  defendants,  or  against  any  such  absent  defendant 
or  defendants  having  lands  or  tenements  within  the  common- 
wealth, and  the  appearance  of  such  absentees  be  not  entered  and 
security  given  to  the  satisfaction  of  the  court  for  performing 
the  decrees,  upon  affidavit  that  such  defendant  or  defendants 
are  out  of  the  country,  or  that  upon  enquiry  at  his,  her  or 
their  usual  place  of  abode,  he,  she  or  they  could  not  be  found 
so  as  to  be  served  with  process,  in  all  such  cases,  such  court 
may  make  any  order  and  require  surety,  if  it  shall  be  necessary, 
to  restrain  the  defendants  in  this  country  from  paying,  con- 
veying away  or  secreting  the  debts  by  them  owing  to  or  the 
effects  in  their  hands  of  such  absent  defendant  or  defendants, 
and  for  that  purpose  may  order  such  debts  to  be  paid,  and 
effects  to  be  delivered  to  the  said  plaintiff  or  plaintiffs,  upon 
their  giving  security  for  the  return  thereof  to  such  persons  and 
in  such  manner  as  the  court  shall  direct." 

Section  eleven,  chapter  one  hundred  and  fifty-one  of  the  Code 
of  1849,  declares  :  "  When  any  person  claims  to  be  entitled  in 
equity  to  any  money  or  property  from  any  person,  against 
whom  and  for  which  an  attachment  might  be  sued  out  of  a 
clerk's  office,  if  the  claim  were  recoverable  at  law,"  &c.,  he 
could  have  an  attachment  in  equity. 

In  the  Acts  of  1852,  by  chapter  95,  section  1,  this  section 
was  amended  to  read :  "A  claim  to  any  debt,  or  to  damages 
for  breach  of  any  contract,  against  a  person  who  is  not  a  resi- 
dent of  this  State,  but  who  has  estate  or  debts  due  him  within 
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tlio same,  may,  if  such  <;Iaim  exceed  ?20.00  exclusive ot  interest, 
be  muii)taine<I  in  any  court  of  e<|uity  for  a  county  or  corj^o- 
ration,  in  whii'h  there  may  be  such  estate ;  or  a  defendant 
owinjf  any  debt  to  such  non-resident,  when  a  person  has  such 
(.'laini.  or  where  a  person  claims  to  be  entitled  in  equity  to 
any  money  or  property  from  such  person,  against  whom  and 
for  which  an  attachment  might  be  sued  out  ot  a  clerk's  office, 
if  the  claim  were  recoverable  at  law,  there  may  be  an  affi- 
davit according  to  the  nature  of  the  case,  conforming  as  near 
as  its  nature  will  admit  to  what  is  specified  in  previous  sec- 
tions," Ac. 

This  is  the  same  language  found  in  secticn  eleven,  of  chap- 
ter one  hundred  and  fifty-one  of  the  Code  ot  1860.  I  know 
of  no  change  until  the  Acts  of  1867,  when  the  first  clause  of 
section  one  of  chapter  one  hundred  and  fifty-one  of  the  Code 
was  amended  as  follows  :  "  When  any  suit  is  about  to  be  or  is 
instituted  lor  the  recovery  of  any  debt  or  damage  arising  out 
of  any  contract,  or  to  recover  damage  for  any  wrong,  the 
I»1uintift  may  have  an  order  of  attachment  against  the  property 
of  the  defendant  on  filing  with  the  clerk  of  the  court  his  affida- 
vit," i&C. 

This  section  is  sul>stantially  the  same  as  section  one  chap- 
ter one  hundred  and  six  of  the  Code  of  1868,  and  clearly  does 
not  confer  jurisdiction  in  equity  of  a  purely  legal  demand. 
This  Code  took  efiect  April  1, 1869,  and  in  less  than  two  years 
thereafter,  on  February  27, 1871,  the  Legislature  amended 
section  one  of  chapter  one  hundred  and  six  of  the  Code,  and 
(lc(^lare(l  that  "  a  claim  whether  legal  or  equitable  for  any  debt 
or  liability  arising  out  of  contract  against  a  foreign  corpora- 
lion  or  against  a  non-resident  may  be  sued  for  and  recovered 
in  a  court  of  ecpiity,  and  an  attachment  may  issue,"  &c.  Acts 
of  1871,  chapter  136.  This  act  in  the  clearest  manner  restores 
the  jurisdiction  of  the  equity-court  in  attachment-cases  to 
demands  purely  legal.  And  so  the  law  remained  for  more  than 
eleven  years,  but  ai)parently  the  same  influences,  that  were  at 
work  in  the  Legislatures  of  1867  and  1868,  were  again  presei.t 
in  the  Legislature  of  1882  :  and  although  the  practice  had  been 
so  long  settled,  the  Legislature  again  changed  it,andincha{»ter 
one  hundred  and  six,  amending  and  re-enacting  chapter  one 
hundred  and  six  of  the  Code,  re-enacted  the  first  clause  ofchaj*- 
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terone  hundred  and  six,  and  in  a  subsequent  part  of  the  section 
provided,  that  "such  attachment  may  be  sued  out  in  a  court 
of  equity  for  a  debt  or  claim  legal  or  equitable  not  due,  upon 
any  of  the  grounds  aforesaid,  "but  the  affidavit  in  such  case 
must  show  when  it  will  become  due."  Thus  matters  stood 
until  the  recent  session  of  1885,  when  a  difterent  policy  pre- 
vailed, and  the  Legislature  by  chapter  thirty-eight,  again 
amended  section  one  of  chapter  one  hundred  and  six  of  the 
Code,  as  amended  by  chapter  one  hundred  and  six  of  the  Acts 
of  1882,  and  declared,  that  "  such  attachment  may  be  sued 
out  in  a  court  of  equity  for  a  debtor  claim  legal  or  equitable, 
whether  the  same  be  due  or  not,  upon  any  ot  the  grounds  afore- 
said." 

Unfortunately  the  plaintifl's  suit  wiis  instituted  while  the 
Act  of  1882  was  in  force.  That  act  was  approved  March  30, 
1882,  and  took  effect  ninety  days  after  its  passage,  and  the 
bill  in  this  suit  was  filed  at  February  rules,  1883.  The  de- 
mand was  purely  a  legal  one  and  the  debt  was  due  when  the 
suit  was  brought.  At  that  time  a  court  of  equity  clearly  had 
no  jurisdiction  in  the  case. 

The  decrees  of  April  19, 1883,  and  November  13,  1883,  are 
therefore  reversed  at  the  costs  of  the  plaintiffs,  the  appellees; 
and  this  court  proceeding  to  render  such  decree  as  the  circuit 
court  should  have  rendered,  the  plaintiff's'  bill  is  dismissed  at 
their  costs. 

Reversed. 


WHEELING.. 


Wamsley  v.  Currence  for  use,  &c.  ^  Ugl 

IT  543 

Submitted  January  29,  1885.— Decided  April  4,  1885.  4i   203 

1.  Misrepresentation  of  quantity  or  quality  of  land  in  a  sale  thereof, 
in  order  to  amount  to  fraud,  must  not  be  about  a  trifling  or  im- 
n^aterial  thing  and  must  not  be  vague  and  inconclusive  in  its 
nature,  nor  a  mere  matter  of  opinion,  nor  about  a  fact  equally 
o|)en  to  the  enquiry  of  either  party,  in  regard  to  which  neither 
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could  be  presumed  to  trust  the  other;  and  when  the  misrepresen. 
tation  is  material  and  not  vague,  in  order  to  amount  to  fraud,  it 
must  have  been  actually  relied  upon  by  the  other  party,  who  must 
have  been  misled  thereby  to  his  injury,    (p.  546.) 

2.  Upon  a  dissolution  of  an  injunction  it  is  not  only  proper,  but  it  is 
required  by  section  12  of  chapter  78  of  the  Acts  of  1882,  that  a 
personal  decree  should  be  rendered  against  the  defendant  for  the 
judgment,  interest,  costs  and  damages  at  ten  per  cent,  in  lieu  of 
interest  while  the  judgment  was  enjoined,     (p.  649.) 

The  opinion  of  the  Court  contains  a  statement  of  the  facts 
of  the  case. 

J.  H.  ^  J.  F.  Brown  and   W.  S.  Ixiidky  for  appellant 
J,   T.  McGraw  for  appellee. 

Johnson,  President  : 

Jacob  S.  Wamsley  bought  of  Abram  Currence  of  Ran- 
dolph county  in  April,  1872,  a  tract  of  land,  which  was  by 
deed  dated  on  that  day  conveyed  to  him  by  said  Currence 
and  wife  with  general  warranty.  The  deed  is  for  the  con- 
sideration of  $3,640.00  therein  expressed,  a  part  of  which 
was  in  hand  paid,  and  the  residue  therein  and  thereby  secured 
to  be  paid.  The  landis  conveyed  by  metes  and  bounds,  and 
the  number  of  acres  contained,  or  supposed  to  be  contained, 
in  the  tract  is  not  mentioned  in  the  deed.  On  July  13, 1872, 
the  said  deed  was  admitted  to  record.  The  said  Wamsley 
paid  all  the  purchase-money  except  the  last  payment,  which 
was  evidenced  by  a  note  of  $640.00.  This  note  was  by  said  Cur- 
rence assigned  to  Mary  J.  Crouch,  who  brought  suit  in  the 
county  court  of  Randolph  county  in  the  name  of  said  Currence 
for  her  use,  and  on  September  11,  1878,  recovered  against 
said  Wamsley  the  said  debt,  amounting  at  that  time  principal 
and  interest  to  the  sum  of  $887.47.  On  September  19, 1878, 
an  execution  issued  on  said  judgment,  and  on  the  first  Mon- 
day of  January,  1879,  the  said  Wamsley  filed  his  bill  in  the 
circuit  court  of  Randolph  county  against  Currence  and  Mary 
J.  Crouch,  charging  that  said  Currence  had  made  false 
representations  to  him  about  the  quantity  of  improved  land 
in  said  tract,  and  also  as  to  the  quantity  of  "bottom" 
land  therein. 
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He  sets  this  forth  as  follows  :  "  The  inducement  for  the 
purchase  of  said  land  was  solely  the  improved  land  upon  the 
farm  and  mainly  a  meadow,  which  the  said  Currence  repre- 
sented to  the  plaintift  to  contain  thirty  acres  of  land,  and  the 
residue  that  was  under  fence  he  represented  to  contain  about 
seventy-five  acres,  (the  said  land  not  having  been  surveyed  to 
the  pointers;)  that  the  out-lands  are  comparatively  valueless; 
that  relying  upon  the  representations  made  to  him  by  the  said 
Currence  as  aforesaid  he  purchased  the  said  land  as  before 
stated ;  that  all  the  purchase-money  has  been  paid  except 
the  last  note  for  $640.00 ;  that  some  time  back  having 
reason  to  suspect  the  representations  made  to  him  in 
relation  to  the  number  of  acres  inclosed  upon  the  said 
premises,  and  especially  of  the  meadow,  he  had  the  land 
carefully  surveyed  and  found  that  the  meadow  contained  less 
than  twenty-seven  acress,  and  the  other  improved  land  fell 
short  some  eight  or  ten  acres,  but  that  the  whole  contained 
about  what  the  said  Currence  represented  it  to  contain  ; 
that  the  thirty  acre  meadow-field  was  worth  about 
$90.00  per  acre,  and  indeed  the  plaintift*  had  a  short  time 
before  paid  to  said  Currence  above  that  sum  for  seven  acres 
off  the  same  field  and  that  the  residue  of  the  cleared  land 
was  well  worth  $30.00  per  acre." 

He  claimed  he  was  damaged  at  least  $600.00,  and  prayed 
an  injunction  against  the  collection  of  said  judgment,  which 
was  granted. 

In  May,  1879,  Currence  answered  the  bill  denying  the 
representation  alleged  in  the  bill,  but  admitting  that  he  told 
said  Wamsley,  that  in  his  opinion,  if  the  meadow  was  sur- 
veyed, it  would  be  found  to  contain  thirty  acres,  and  that  he 
told  him,  that  in  his  opinion  the  residue  of  the  improved  land 
was  about  seventy  or  seventy-five  acres.  He  avers  that 
he  told  said  Wamsley,  that  he  did  not  know  how  much  land 
there  w^as  in  said  tract,  but  he  thought  there  was  about  200 
acres  in  all,  and  about  100  acres  improved  land.  He  denies 
that  Walmsley  relied  on  anything  he  said  about  the  land,  be- 
cause he  was  as  well  acquainted  with  it  as  the  respondent, 
having  been  raised  close  by  and  owning  land  adjoining. 

The  plaintiff  filed  an  amended  bill,  in  which  he  charges, 
that  Currence  represented  to  him  before  and  at  the  time  of 
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the  sale,  "  that  there  were  thirty  acres  in  one  field  of  improved 
land,  embracing  the  first  bottom,  whilst  in  fact  there  is  only 
twenty-six  acres,"  &c.  He  does  not  give  any  reason  for  this 
difterent  charge ;  the  evident  object  of  filing  the  amended  bill 
was  to  enlarge  his  claim  for  damages  or  abatement  from 
$600.00  to  $960.00. 

Mary  J.  Crouch  answered  both  the  bill  and  amended  bill 
and  in  her  answers  says,  she  was  induced  to  purchase  the 
$640.00  note  by  Wamsley's  representation  to  her,  that  it  was 
"all  right  and  just;"  that  a  short  time  before  she  brought 
her  action  against  him,  he  promised  to  pay  the  same,  if  she 
would  take  cash  paper  and  cattle  therefor,  which  she 
declined,  &c. 

Currence  answered  the  amended  bill  denying  all  the  ma- 
terial allegations  thereof  affecting  his  good  faith  and  charging 
him  with  misrepresentation. 

Numerous  depositions  were  taken  mostly  on  the  value  of 
the  land  and  the  quantity  ot  bottom  and  improved  land  and 
the  value  ot  certain  portions  per  acre. 

On  May  28, 1883,  the  case  was  heard  in  the  circuit  court  of 
Randolph  county  on  the  pleadings,  former  orders,  &c.,  on  the 
report  ot  the  surveyor  of  the  county,  to  whom  a  reference 
had  been  made,  and  depositions  of  witnesses,  &c.,  and  the 
court  dissolved  the  injunction  and  dismissed  the  bill,  and  gave 
a  personal  decree  in  favor  of  Mary  J.  Crouch  against 
Wamsley  for  $1,319.76,  being  the  aggregate  of  principal,  in- 
terest, damages  and  costs  due  on  the  enjoined  judgment  with 
interest  from  the  date  of  the  decree ;  and  the  defendants  were 
decreed  costs. 

From  this  decree  Wamsley  appealed. 

It  is  here  insisted,  that  Currence  by  fraudulent  misrepre- 
sentations as  to  the  quality  of  the  improved  land  and  "bottom  " 
land  induced  Wamsley  to  pay  a  larger  price  for  the  tract 
than  he  otherwise  would  have  paid.  A  misrepresentation,  in 
order  to  amount  to  fraud,  must  not  be  about  a  trifling  or  im- 
material thing  but  must  be  material  and  not  vague  and 
inconclusive  in  its  nature,  and  must  not  be  a  mere  matter  of 
opinion,  nor  about  a  fact  equally  open  to  the  enquiry  of  both 
parties,  and  in  regard  to  which  neither  could  be  presumed  to 
trust  the  other ;  and  when  the  misrepresentation  is  material 
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and  not  vague,  in  order  to  amount  to  fraud,  it  must  have  been 
actually  relied  upon  by  the  other  party,  who  must  have  been 
misled  by  it  to  his  injury  to  do  or  agree  to  do  that  which  he 
would  not  otherwise  have  done  or  agreed  to  do.  (Orislip  v. 
Cairiy  19  W.  Va.  438.)  This  one  legal  proposition  from  our 
leading  case  on  the  subject  is  sufficient  to  settle  this  cause. 

The  plaintift  in  his  deposition  says  :  "  Currence  told  me 
there  were  100  acres  of  improved  land  on  the  farm, 
and  said  there  were  sixty  acres  of  bottom-land  and  showed 
me  where  it  laj' ;  said  there  were  thirty  acres  in  the  bottom 
field  above  the  house  and  said  there  were  thirty  acres  of  bot- 
tom at  the  lower  end  of  the  farm,  improved  land,  making 
sixty  acres  of  bottom-land.  He  counted  the  balance  as  sec- 
and  bottom  and  improved  upland,  and  called  it  forty  acres, 
making  in  all  100  acres  of  improved  land.  *  *  He 
said  in  the  field  above  the  house  he  had  leased  it  to  some  men 
in  different  pieces  and  that  there  were  so  many  acres  in  each 
piece,  making  in  all  thirty  acres.  He  showed  me  diflerent 
pieces  of  land  at  the  lower  end  of  the  farm  and  said  they 
contained  so  many  acres,  making  in  all  thirty  acres,  and 
counted  over  the  different  fields  on  said  farm  each  containing 
so  many  acres,  making  in  all  the  100  acres  of  improved  land." 

On  cross-examination  he  said,  in  purchasing  land  he  gener- 
ally relied  upon  his  own  judgment,  but  if  he  had  a  chance 
he  often  advised  with  others;  in  the  purchase  from  Currence 
did  not  recollect  that  he  advised  with  anybody  ;  was  tolera- 
bly well  acquainted  with  the  land,  before  he  bought  it; 
had  never  been  over  it  to  examine  it:  could  see  it  from 
where  he  lived,  and  had  known  it  all  his  life,  and  was  then 
fifly-five  or  fifty-six  years  old ;  had  passed  through  the  land 
a  great  many  times. 

Currence  in  his  deposition  said  :  "  I  told  Wamsley  I 
thought  there  were  about  200  acres  in  the  tract,  as  near  as  I 
could  judge,  and  I  thought  about  100  acres  of  improved 
land.  I  had  no  way  of  measuring  the  exact  amount,  but  in 
one  field  or  upper  bottom  I  thought  there  were  about  thirty 
acres  in  it,  that  was  my  guess,  which  included  apiece  I  sold  to 
him  before ;  and  at  the  same  time  I  told  Wamsley  that  my 
grandfather  had  always  called  it  twenty-five  acres,  but  I 
thought  to  measure  it  correctly  that  it  would  measure  thirty 
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acres ;  and  in  regard  to  the  '  orchard'  and  *  house'  lots  I  don't 
think  there  was  anything  said  about  how  ranch  was  in  them. 
I  don't  recollect  that  there  was.  The  first  field  there  below 
the  house,  I  told  Mr.  Wamsley  I  had  always  called  thateight 
acres,  and  the  next  field  below  that,  I  thought  there  was 
about  fifteen  acres  in  it ;  and  the  lower  bottom  field,  I  counted 
that  at  about  five  acres,  and  there  were  uplands  which  I  sup- 
posed contained  about  forty  acres.  It  was  never  measured 
to  my  knowledge.  *****!  made  no  representa- 
tion only  as  I  guessed  at  it.  I  never  measured  it.  *  * 
I  told  Wamsley  I  never  knew  the  exact  quantity  of  land 
in  said  fields,  because  I  never  measured  it." 

The  only  other  witnesses,  who  were  present  at  any  time 
during  the  negotiations,  as  far  as  the  record  discloses,  were  the 
wife  of  Currence  and  Azariah  White.  The  wife's  deposi- 
tion was  not  taken.  White  said  he  was  present  when  the 
parties  were  trading,  and  says  that  "  Abram  Currence  rep- 
resented to  said  Wamsley,  that  there  were  100  acres  of  im- 
proved land  on  said  farm."  lie  further  says,  he  did  not  at 
that  time  state  how  manv  acres  wore  in  the  meadow  above 
the  house.  .He  did  not  recollect  of  anybody  else  being  pres- 
ent at  the  time.  At  that  time  they  were  walking  over  the 
land  and  looking  at  it.  lie  was  asked  the  question,  after 
stating  that  Wamsley  asked  Currence  how  many  acres  there 
were,  "  What  was  the  answer  to  that  question  ?"  "  He  said 
there  were  100  acres."  Question. — "  Did  not  Currence  Siiy 
on  that  occasion,  that  he  had  never  measured  it?"  "Not 
that  I  recollect  of." 

The  report  of  Nicholas  Marsletter,  surveyor  of  lands  for 
Randolph  county,  to  which  there  is  no  exceptijn,  shows  that 
running  the  lands  as  Wamsley  desired  him  he  found  of  im- 
proved land  on  the  farm  after  deducting  what  Wamsley  had 
improved  after  the  purchase  there  were  in  bottom-land 
forty-six  acres  three  roods  and  thirty-seven  poles;  and  in  the 
upland,  after  a  deduction  of  one  acre  for  "improvement 
made  by  Wamsley  and  for  bushy  land,"  fifty-seven  acres 
and  seventeen  poles ;  the  improved  land,  bottom  and  upland, 
being  103  acres,  4  roods  and  14  poles.  The  report  also  shows 
the  whole  tract,  309  acres,  14  poles,  and  going  to  the  thread 
of  the  river,  321  acres,  1  rood  and  14  poles. 
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This  verj'  clearly  shows,  that  he  received  much  more  land 
over  100  acres  than  either  supposed  the  tract  contained,  and 
over  three  acres  more  of  improved  land  than  White  testified, 
Currence  represented  it  to  contain.  As  to  the  deficiency  in 
the  meadow  it  is  not  shown,  that  Wamsley  has  any  right  to 
complain,  because  it  is  not  proved  that  Currence  made  any  posi- 
tive representations  as  to  what  it  contained.  But  if  he  had  rep- 
resented that  the  meadow  contained  a  certain  number  of 
acres,  when  it  contained  less,  it  would  not  avail  Wamsley 
under  the  authority  we  have  cited,  as  he  had  an  equal  oppor- 
tunity with  Currence  of  knowing  the  number  of  acres  in  the 
meadow.  He  had  lived  near  the  land  all  his  life,  bought  a 
part  of  the  same  meadow  not  long  before,  and  was  looking 
at  it  when  he  bought  it.  There  was  no  deception  whatever 
practiced  upon  him. 

It  is  claimed  that  the  computation  of  interest,  damages,  &c., 
is  excessive  and  unlawful.  Section  twelve,  chapter  seventy- 
eight  of  the  Actsof  1882  provides  :  "  When  an  injunction  to 
stay  proceedings  on  a  judgment  or  decree  for  money  is  dis- 
solved wholly  or  in  part,  there  shall  be  decreed  to  the  party 
having  such  judgment  or  decree  damages,  in  lieu  of  interest, 
at  the  rate  of  ten  per  centum  per  aimum,  from  the  time  the 
injunction  took  effect,  until  such  dissolution  thereof,  on  the 
amount  of  principal,  interest  and  costs  due  on  the  judg- 
ment or  decree,  proceedings  on  which  are  enjoined,  and 
it  a  forthcoming  bond  has  been  taken  in  the  case,  the  amount 
on  which  such  damages  shall  be  paid,  shall  be  the  sum  due 
on  such  bond.  And  in  all  cases,  the  court  or  judge  dissolv- 
ing the  injunction,  shall  ascertain  and  enter  in  the  decree  of 
dissolution  the  amount  of  the  principal,  interest,  damages 
and  costs,  including  officer's  fees  and  commissions  due  on  the 
judgment  or  decree,  at  the  date  of  the  dissolution  of  the  in- 
junction, and  shall  award  execution  therefor  against  the  de- 
fendant in  the  judgment  or  decree,  proceedings  on  which 
were  enjoined,  or  their  personal  representatives,  with  interest 
thereon  from  that  day  till  paid,  and  the  costs  incurred 
by  the  defendant  in  the  injunction  in  defending  the 
same." 

The  court  almost  literally  followed  the  statute.  The  cal- 
culation of  the  interest  and  damages  are  substantially  correct. 
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There  is  no  error  in  the  decree  appealed  from  and  it  is  af- 
firmed. 

Affirmed. 


WHEELING. 

Ellett  &  Co.  v.  Reid's  Adm'r  et  als. 

Beard  v.  Henry  et  als. 

Submitted  January  15, 1885.— Decided  April  4,  1885. 

(*Snydeb,  Judge,  Absent) 

1.  When  a  commisfeiioner  is  directed  by  a  decree  in  a  creditors'  suit  to 

sell  lands  of  the  deceased  debtor  and  sells  the  lands,  and  the  sale 
is  confirmed,  and  he  is  ordered  to  collect  the  bonds  and  disburse 
the  money,  and  the  purchaser  at  the  sale,  who  has  executed  his 
bonds,  is  a  creditor,  and  the  commissioner  has  been  ordered  to 
pay  him  a  debt  greater  than  the  amount  of  the  purchase-money, 
the  commissioner  may  offset  pro  tanto  the  indebtedness  for  pur- 
chase-money on  the  debt  due  the  purchaser  from  the  estate, 
(p.  563.) 

2.  Whether  under  such  circumstances  the  commissioner  may  thus 

offset  the  indebtedness  after  notice  of  assignment  of  the  debt  due 
the  purchaser,  can  not  properly  be  decided  in  the  absence  of  the 
sureties  on  the  purchase-money  bonds,  who  are  directly  inter- 
ested in  the  question ;  and  no  opinion  with  reference  thereto  is  here 
expressed,     (p.  564.) 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court. 

A,  F,  Mathews  for  appellant. 

Dennis  ^  Dennis  for  appellee. 

Johnson,  President  : 

In  the  chancery  cause  of  Ellett  &  Co.  i\  Reid's  Adminis- 
trator et  «is.,  in  the  county  court  of  Greenbrier,  A.  F. 
Mathews  was  appointed  a  commissioner  to  collect  the  debts 
due  the  estate,  to  sell  real  and  personal  property  of  Reid,and 
to  disburse  the  same  to  his  creditors  in  said  cause.    At  the 

^Counsel  below. 
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sale  Thomas  Henry  bought  two  tracts  ot  land  formerly  owned 
by  said  Reid,  one  oi  970  acres  and  another  of  176  acres,  at 
the  price  of  $650.88,  for  which  he  executed  to  said  commis- 
sioner three  bonds.  He  also  bought  personal  property  for 
which  he  executed  his  note  for  $66.96,  and  a  bond  executed 
to  the  personal  representative  of  said  Reid  for  $120.65  Avas 
handed  to  the  said  commissioner  by  said  personal  represen- 
tative. Among  the  debts  credited  and  allowed  in  said  suit, 
which  the  commissioner  was  to  pay  out  of  the  proceeds  of 
sale,  &c.,  was  one  to  said  Thomas  Henry  for  $1,166.95.  It 
appeared  that  the  commissioner  gave  Henry  credit  for  what 
he  owed  him  on  the  indebtedness  of  said  Henry  to  the  com- 
missioner. 

In  November,  1881,  Samuel  Price  filed  his  petition  in  said 
cause,  in  which  he  represented,  that  he  had  purchased  two 
tracts  of  land  sold  under  decree  in  said  cause  and  executed 
three  bonds,  payable  in  one,  two  and  three  years ;  that  he  had 
paid  two  of  said  bonds,  and  had  reduced  the  third ;  that  he 
had  obtained  by  assignment  from  Thomas  Henry  and  John 
A.  Preston  debts  against  the  estate  of  said  Reid  audited  in 
said  cause  suflScient,  as  he  believed,  to  extinguish  the  balance 
of  said  bond  ;  that  the  sale  of  the  Reid  lands  was  made  by 
Alexander  F.  Mathews,  Esq.,  and  upon  the  confirmation  of 
his  report  he  was  directed  to  collect  the  debts  and  pay  the 
amount  over  to  the  creditors  of  said  Reid ;  that  the  said 
commissioner  has  declined  to  pay  said  debts,  alleging  that  he 
has  the  right  to  setoff  the  debt  due  from  said  Henry  to  him 
for  lands  sold  to  him  as  commissioner  and  bought  bj^  the  said 
Henry.  He  denies  the  right  to  setoft  one  against  the 
other,  especially  as  he  knew  of  the  assignment  to  the  peti- 
tioners at  the  time  and  before  the  set-off  was  made.  He 
prays,  that  the  commissioner  may  be  required  to  pay  the  said 
debts. 

The  commissioner  Mathews  answered  the  petition  and 
insisted,  that  he  had  the  right  to  make  the  set-oft;  that  he 
had  credited  Henry  with  all  the  indebtedness  of  his  to  him 
as  commissioner  and  surrendered  the  notes,  had  distributed 
the  residue  to  the  assignees  of  Henry,  made  prior  to  that  of 
said  Price ;  that  he  had  cancelled  two  of  said  bonds  for  the 
purchase-money  by  crediting  said  Henry  with  the  amounts 
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thereof,  before  he  had  notice  of  the  assignment  to  Price. 
He  admits  that  he  had  such  notice,  before  he  had  credited 
Henry  with  the  amount  of  the  last  bond. 

M.  C.  Beard  filed  his  petition,  in  which  he  insisted  that  he 
was  a  judgment-creditor  of  Thomas  Henry  and  by  virtue 
thereof  had  liens  on  the  real  estate  of  said  Henry ;  that  to 
enforce  his  liens  he  had  brought  his  suit,  which  was  then  ma- 
tured and  ready  for  hearing.  Petitioner  exhibited  the  record 
in  said  suit  and  prayed  that  the  petition  of  Price  should  be 
heard  with  his  suit. 

On  Xovcmber  29,  1881,  the  cause  of  Mlett  ^  Co.  v.  Reiirs 
Adnvnhlrator  et  als,  was  heard  on  the  papers  formerly  read, 
the  petition  of  Price,  the  answer  of  Mathews,  the  petition  of 
Beard  and  exhibits  filed  therewith;  and  the  court  held  "that 
the  bonds  executed  by  Thomas  Henry  to  the  commissioner 
of  this  court,  tor  lands  purchased  by  him  in  this  cause,  or 
the  liens  which  the  commissioner  holds  on  the  lands  purchased 
by  said  Henry  have  not  been  so  discharged,  but  that  the  same 
can  be  enforced  for  the  benefit  of  the  petitioner  Samuel  Price 
for  the  amount  assigned  him  by  said  Thomas  Henry  out 
of  the  fund  recovered  by  said  Henry  from  Reid's  estate, 
which  sum  amounts  as  of  this  date  to  $767.86."  The  court 
further  held,  that  Beard  held  a  lien  on  Henry's  land  for  the 
amount  of  his  lien  subject  however  to  the  payment  of  the  said  debt 
(i^^f  Samuel  Price,  and  appointed  a  commissioner  in  said  suit  of 
Ellett  ^  Co.  V.  EeixVs  Administrator  et  a^.  to  sell  the  lands  of 
Henry.  The  commissioner  sold  the  property  and  reported 
the  sale,  and  on  July  10,  1882,  the  two  cases  came  on  to  be 
heard  together,  and  the  court  overruled  a  motion  to  rehear 
the  decree  of  November  29,  1881,  and  there  being  no  excep- 
tion confirmed  the  sale  of  Henry's  lands ;  by  report  of  which 
it  appeared  that  the  said  two  tracts  of  land  one  of  176  acres 
and  the  other  of  970  sold  for  $566.10,  and  decreed  that  the 
said  purchase-money  be  paid  to  said  Price  on  his  debt,  and 
gave  a  personal  decree  in  favor  of  said  Beard,  (for  which 
ho  already  had  judgments)  against  said  Henry  for 
$146.37,  and  then  concluded:  "And  the  real  estate  of  said 
Henry  having  already  been  subjected  to  sale  and  the  proceeds 
thereof  being  by  this  decree  applied  in  satisfaction  of  the 
amount  decr^^o  Samuel  Price,  by  the  decree  in  the  second  of 
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said  causes  at  the  said  November  term,  1881,  which  amount 
and  decree  in  the  opinion  of  the  court  has  preference  and 
priority  over  said  judgment  ot  the  said  M.  C.  Beard  as  to 
said  real  estate,  and  the  court  is  of  opinion  and  doth  decide, 
that  the  said  M.  C.  Beard  can  have  no  relief  and  is  entitled 
to  no  decree  as  prayed  for  in  his  said  bill  against  said 
lands." 

From  this  decree  Beard  appealed. 

It  is  here  insisted  by  appellee,  that  Price  was  entitled  to  be 
subrogated  to  the  lien  for  the  purchasermoney  against  the 
lands  of  Henry.  If  Price  had  paid  the  money  to  Mathews, 
the  commissioner,  and  taken  up  the  purchase-money  bonds 
he  might  with  propriety  claim,  that  he  was  entitled  to  stand 
in  the  shoes  of  the  commissioner  with  reference  to  the  lien 
for  purchase-monoy;  but  if  Henry  himself  had  paid  the  pur- 
chase-money, or  it  was  properly  credited  on  a  debt  the  com- 
missioner was  required  to  pay  to  Henry,  then  the  purchase- 
money  was  paid,  and  there  were  no  shoes  in  which  Mr.  Price 
could  stand  in  reference  thereto.  But  on  this  question  the 
Court  expresses  no  opinion.  The  only  question  is:  Did  the 
commissioner  have  the  right  to  offset  the  purchase-money  to 
the  demand,  which  Henry  had  against  the  estate  of  Reid  ? 
If  he  had  such  right  the  purchase-money  was  paid  by  Henry 
and  the  land  was  liable  first  to  the  judgment-lien  of  Beard. 
The  counsel  for  appellee  says,  he  thinks  the  commis- 
sioner had  the  right  to  offset  the  purchase-money  against 
Henry's  claim  against  the  estate.  By  this  admission  he 
surrenders  his  cause.  But  we  do  not  decide  the  question, 
whether,  if  Mathews  had  received  notice  of  the  assignment 
by  Henry  to  Price  of  a  part  of  the  claim  audited  and  decreed  to 
him,  before  he  credited  Henry  with  the  last  of  the  three  bonds 
for  purchase-money,  as  he  admits  he  did,  he  was  justified  in 
so  crediting  it,  as  it  would  be  improper  to  decide  this  ques- 
tion in  the  absence  of  the  suretj'  or  sureties  of  Henry  on  the 
bonds  for  the  purchase-money  as  they  are  directly  inter- 
ested in  the  question. 

There  was  error  committed  in  ordering  the  sale  of  Henry's 
land  in  the  smt  of  Mlelt  ^  Co,  v.  RdiTs  Administrator  et  als.  The 
sale  should  have  been  ordered,  if  at  all,  in  the  suit  of  Beard 
V.  Henri/.     The  court  under  the  pleadings  in  Mlett  ^  Co.  v. 
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Beid^s  Administrator  et  alsy  could  not  enter  such  a  decree.  It 
was  foreign  to  the  whole  purpose  of  the  suit.  The  sale  was 
ordered  in  one  suit  and  confirmed  in  the  two  cases  heard  to- 
gether. 

The  decrees  of  Novemher  29,  1881^  and  July  10,  1882,  are 
severally  reversed  with  costs  to  the  appellant  against  the  ap- 
pellee, Samuel  Price ;  and  these  causes  are  remanded  to  the 
circuit  court  of  Greenbrier  county  with  leave  to  Samuel 
Price  to  amend  his  petition  by  stating  the  facts,  as  they  really 
exist,  and  making  the  surety  or  sureties  of  Thomas  Henry  in" 
the  bonds  for  the  purchase-money  defendants  thereto,  and  to 
put  the  purchaser  at  the  sale  in  statu  quo,  and  to  proceed  fur- 
ther with  these  causes  according  to  the  principles  of  this 
opinion  and  the  rules  of  equity. 

Reversed.    Remanded. 


WHEELING. 

RiDQWAY  V.  Hinton. 

I^ubmitted  January  25,  1884.— Decided  April  4,  1885. 

(*8nydeb,  Judge,  Absent.) 

A  writ  of  error  does  not  lie  from  a  judgment  of  tlie  mayor  of  a 
town  imposing  a  fine  for  the  violation  of  a  town-ordinance,  ren- 
dered by  him  while  acting  ex  officio  as  a  Justice  without  the  in- 
tervention of  a  Jury  and  imposing  a  fine  for  the  violation  of  a 
town-ordinsmce.  An  appeal  is  generally  the  proper  mode  of  re- 
viewing such  Judgment ;  but  nudersome  peculiar  circumstances 
such  a  Judgment  might  be  reviewed  by  a  writ  of  certiorari  ;  but 
under  no  circumstances  will  a  writ  of  error  lie  to  such  a  judg- 
ment. 

Green,  Judge,  furnishes  the  following  statement  of  the 
case: 

This  was  a  proceeding  against  W.  C.  Ridgway  before  the 
mayor  of  the  town  of  Hinton  to  punish  him  for  selling  to  N.B* 

*t:oun8el  In  court  below. 
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Dunn  spirituous  and  intoxicating  liquors  without  having  a 
license  to  sell  such  liquors  and  in  violation  of  the  ordinance 
of  said  town  and  of  law.  The  following  is  the  entire  record 
of  the  proceeding  before  said  mayor,  as  it  appeared  on  his 
docket : 

"  WARRANT. 

"  State  op  West  Virginia  : 

"  To  the  Sergeant  of  the  Town  of  Hinton^  Greeting  : 

"  Whereas,  W.  T.  Gitt  has  this  day  complained  and  made 
oath  before  me  that  W.  C.  Ridgway,  in  the  said  town,  did, 
on  the  4th  day  of  June,  1881,  sell  unto  N.  B.  Dunn  spiritous 
and  intoxicating  liquors,  without  having  license  to  sell  such 
liquors,  and  in  violation  ot  the  ordinances  of  said  town  and 
of  law,  I  command  you  in  the  name  of  the  State  of  West 
Virginia  forthwith  to  apprehend  the  said  W.  C.  Ridgway  and 
bring  him  before  me  to  be  examined  for  said  offense. 

**  Witness,  W.  F.  Benedict,  mayor  ot  the  town  of  Hinton, 
this  the  4th  day  of  June,  1881. 

"  W.  F.  Benedict,  Mayor. 
"  West  Virginia,  County  of  Summers  : 

"  Before  me,  W.  F.  Benedict,  mayor  of  the  town  of  Hinton, 
on  the  4th  day  of  June,  1881,  W.  T.  Gitt  on  his  oath  com- 
plains that  W.  C.  Ridgway  did  sell  unto  N.  B.  Dunn  spirit- 
uous and  intoxicating  liquors,  in  violation  of  law,  on  the  4th 
day  of  June,  1881,  and  asks  that  the  said  W.  C.  Ridgway  be 
apprehended  and  held  to  answer  to  the  above  charge. 

'*  Warrant  issued  and  placed  in  the  hands  of  B.  Prince, 
returnable  forthwith.  Warrant  returned  executed.  Witness 
present,  N.  B.  Dunn  and  W.  T.  Gitt. 

"(The  above  case  was  postponed  to  June  6,  on  petition  of 
defendant.) 

"  June  6th. 

"  This  day  the  above  case  came  on  to  be  heard.  The  fol- 
lowing named  witnesses  were  sworn  and  examined :  N.  B. 
Dunn  and  W.  T.  Gitt.  After  hearing  all  the  testimony,  I 
find  the  defendant  guilty,  and  assess  the  fine  at  fifty  dollars 
and  costs. 

"  W.  F.  Benedict,  Mayor. 
"West  Virginia,  Summers  County  : 

"  I,  W.  F.   Benedict,  mayor  of  the  town  of  Hinton,  do 
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hereby  certify  that  the  above  is  a  true  copy  of  the  record  in 
the  case  of  the  town  of  Hiuton  vs.  W.  C.  Eidgway,  as  re- 
corded in  the  order  book. 

"  Witness,        W.  F.  Benedict,  Mayor. 
"ordinance. 

"Be  it  ordained  by  common  council  of  the  town  of  Hinton 
that  no  person,  without  a  town  license  therefor,  shall,  within 
the  limits  of  the  town,  sell  or  ofter  for  sale  at  wholesale  or 
retail  spirituous  liquors,  wine,  porter,  ale  or  beer,  or  any  drink 
of  like  nature,  and  a  sale  and  delivery  of  a  less  quantity  than 
five  gallons  at  any  time  shall  be  deemed  a  sale  thereof  at 
retail,  and  all  mixtures  or  preparations  thereof,  known  as 
bitters  or  otherwise  which  will  produce  intoxication,  whether 
patented  or  not,  shall  be  deemed  spirituous  liquors  within 
the  meaning  of  this  ordinance.  Any  persoa  violating  this 
section  shall  for  every  such  offence  be  liable  to  a  fine  of  not 
less  than  one  nor  more  that  $50.00  with  costs. 

"The  annual  town  tax  on  licenses  mentioned  in  this  ordi- 
nance shall  be  as  follows:    On  every  license  to  sell  spirituous 
liquors  and  wines  at  retail,  $25.00. 
"Town  of  Hinton,  Summers  County,  W.  Va  : 

"I,  W.  F.  Benedict,  mayor  of  said  town,  do  hereby  certify 
that  the  above  is  a  true  copy  of  that  part  of  the  ordinance 
passed  by  the  town  council  of  Hinton  in  regard  to  the  sale 
of  spirituous  liquors,  &c. 

"Given  under  my  hand  this  8th  day  of  May,  1881. 

"W.  F.  Benedict,  Mayor.'' 

A  writ  of  error  and  supersedeas  was  awarded  to  the  judg- 
ment rendered  by  said  mayor  on  June  6,  1881,  imposing  on 
W.  C.  Ridgway  a  fine  of  $50.00  and  costs ;  and  the  following 
judgment  thereon  was  rendered  by  said  circuit  court  on 
February  17,  1882 : 

"The  question  of  law  raised  upon  the  assignments  of  errors 
number  one,  two  and  three  in  the  appellant's  petition  being 
fully  argued  by  A.  C.  Snyder,  James  H.  McGinnis  and  J. 
Speed  Thompson,  for  the  appellant,  and  W.  W.  R.  Thomp- 
son and  W.  W.  Adams,  for  the  appellee,  and  being  duly 
considered  by  the  court,  it  is  the  opinion  of  the  court  that 
the  said  assignments  of  errors  are  not  well  taken.  It  is 
therefore  the  judgment  of  the  court  that  the  said  assignments 
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of  errors  and  each  ot  them  be  and  they  are  hereby  overruled; 
and  the  court  seeing  no  error  in  the  judgment  of  the  mayor 
of  the  corporation  of  Hinton,  it  is  therefore  adjudged  that 
the  same  be  aflSrmed.  It  is  further  adjudged  that  the  writ 
of  error  awarded  in  this  cause  be  dismissed,  and  the  super- 
sedeas granted  herein  be  dissolved,  and  that  the  corporation 
of  Hinton,  the  appellee  in  this  cause,  recover  ot  W.  C.  Ridg- 
way, the  appellant,  its  costs  about  this  appeal  in  its  behalf 
expended,  including  $10.00,  and  that  execution  issue  against 
the  said  W.  C.  Ridgway  therefor,  and  that  execution  of  this 
judgment  is  suspended  for  sixty  days  to  allow  the  appellant 
to  take  an  appeal  therefrom." 

After  the  rendition  of  the  judgment  during  the  same  term 
the  plaintift  in  error  by  his  counsel  suggested  a  diminution 
of  the  record  and  filed  an  affiidavit,  which  showed  no  dim- 
inution of  the  record  but  claimed,  that  he  had  a  license  to 
sell  spirituous  liquors  in  the  town  of  Hinton,  where  he  was 
charged  with  selling  them  without  license.  He  filed  certain 
papers  to  sustain  this  allegation ;  and  on  these  papers  he 
asked  the  court  to  open  the  cause  for  re-argument,  but  the 
court  overruled  the  motion,  and  the  plaintiff  in  error  took  a 
bill  of  exceptions.  From  this  judgment  of  the  circuit  court 
of  Summers  rendered  on  February  17,  1882,  W.  C.  Ridgway 
was  allowed  a  writ  ot  error  by  this  Court. 

N,  M,  Lowery  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Green,  Judge: 

The  merits  of  this  case  can  not  be  looked  into  by  this 
Court,  because  it  is  obvious,  that  the  circuit  court  of  Summers 
had  no  jurisdiction  to  review  the  judgment  of  the  mayor  of 
Hinton  by  writ  of  error.  By  the  common  law  if  an  inferior 
court  such  as  the  mayor  of  Hinton  proceeds  in  a  summary 
manner  and  not  according  to  the  course  of  the  common  law, 
the  only  mode  of  supervising  and  reviewing  its  action  was 
by  a  writ  of  certiorari.  No  writ  of  error  lay  to  such  proceed- 
ings or  to  a  judgment  based  on  such  proceedings  at  common 
law.  {Poe  V.  Machim  Works,  24  W.  Va.  517,  520,  521.) 
This  was  a  case  of  a  judgment  brought  to  the  circuit  court 
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by  a  writ  of  certiorari,  and  held  by  this  Court  to  have  been  im- 
properly brought  by  writ  of  cerferan,  as  the  statute  authorized 
an  appeal  in  such  case.  (p.  522.)  In  Dryden  v.  Swinburne 
15  W.  Va.  234,  and  in  Swinbum  v.  Smith  ami  Dryden,  and 
in  Swinbum  v.  SmUh  and  Gilliscn,  15  W.  Va.  483,  it  was  de- 
cided, that  the  supervision  of  the  supervisors  in  an  election 
can  only  be  exercised  by  a  writ  of  certiorari,  and  that  no  writ 
of  error  and  supersedeas  lies  in  such  a  case.  These  decisions 
were  again  approved  in  Dryden  v.  Swinbym,  20  W.  Va.  104. 
The  basis  of  all  these  decisions  was  that,  as  the  board  of  su- 
pervisors in  deciding  an  election  case  proceed  in  a  summary 
way  prescribed  by  statute-law  and  not  according  to  the  course 
of  common  law,  and  the  statute-law  was  silent^s  to  the  man- 
ner in  which  their  decision  and  proceedings  were  to  be  su- 
pervised and  reviewed,  it  could  by  the  common  law  be  done 
only  by  certiorari,  and  that  such  proceedings  and  decisions 
could  not  be  reviewed  by  a  writ  of  error. 

The  proceedings  of  the  mayor  in  this  case  are  those  which 
by  our  statute-law  are  laid  down  as  the  summary  mode  of 
proceedings  of  justices  of  the  peace;  for  in  those  proceed- 
ings and  in  the  judgment  he  rendered  he  acted  merely  as  a 
justice,  as  he  was  authorized  to  do  by  section  thirty-nine  of 
chapter  forty-seven  of  our  Code,  (p.  332),  which  declares,  that  a 
mayor  of  a  town  shall  be  ex  officio  a  justice  within  his  town. 
^The  proceedings  were  those  prescribed  for  the  violation  of 
ordinances  of  a  town  found  in  the  Acts  of  1881,  page  103, 
chapter  8,  sections  231,  232  and  233,  and  will  appear  from 
the  record  of  his  proceedings  set  out  in  the  statement  of  the 
case  summary  in  their  charter  and  not  according  to  the  course 
of  the  common  law,  and  therefore  by  the  common  law  these 
proceedings  could  not  be  reviewed  by  a  writ  of  error,  nor 
has  our  statute-law  authorized  a  review  of  these  proceedings 
before  a  justice  by  a  writ  of  error  but  only  by  appeal.  Chap.  8, 
sec.  163,  Acts  1881.  The  cases  wehave  cited  show,  that  if  an 
appeal  is  authorized  by  statute  no  review  of  a  judgment  except 
under  extraordinary  circumstances  can  be  had  by- writ  of  certi- 
orari.  (Poe  v.  Machine  Works,  24  W.  Va.  520.)  It  follows 
therefore  that  the  circuit  court  erred  in  allowing  a  writ  of 
error  to  this  judgment  of  the  mayor  of  Hinton,  it  having 
been  rendered  by  an  inferior  tribunal,  which  proceeded  in  a 
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summary  manner  regulated  by  statute  and  not  in  the  course 
of  the  common  law. 

The  judgment  of  the  circuit  court  of  Summers  county 
rendered  on  February  17,  1882,  must  be  reversed,  set  aside 
and  annulled ;  and  the  plaintift  in  error  must  recover  of  the 
town  of  Hinton,  the  defendant  in  error,  his  costs  in  this  Court 
expended;  and  this  Court  proceeding  to  render  such  judg- 
ment, as  the  circuit  court  of  Summers  county  should  have 
rendered,  doth  dismiss  the  writ  of  error  awarded  by  the  cir- 
cuit court  of  Summers  county  to  the  judgment  of  said  mayor 
of  Hinton  as  improvidently  awarded,  and  doth  adjudge  that 
the  town  of  Hinton  doth  recover  of  W.  C.  Ridgway  its  costs 
expended  in  the  circuit  court  of  Summers  county. 

Reversed. 


WHEELING. 


NuzuM  V.  Morris  et  aU.  25  m\ 

Submitted  June  13, 1884.— Decided  April  11, 1886. 

1.  Opposite  demands  arising  out  of  judgments  or  decrees  between  the 

same  parties  in  the  same  right  may  be  set  off  against  each  other, 
whenever  it  is  equitable  to  do  so ;  but  the  application  for  this  re- 
lief should  not  be  delayed,  until  the  interests  of  third  parties 
have  become  involved,    (p.  666.) 

2.  Upon  an  application  for  this  purpose  the  court  is  not  bound  by  legal 

rules  to  set  off  such  judgments  in  all  cases,  even  when  they  are 
in  the  same  right  and  between  the  same  parties,    (p.  666.) 

8.  Such  application  is  addressed  to  the  discretion  of  the  Court,  and 
in  the  exercise  of  this  discretion,  even  when  the  set-off  might  be 
legally  made,  the  Court  will  not  grant  the  order  allowing  the  set- 
off, if  it  clearly  appears  that  injustice  will  be  done  thereby, 
(p.  667.) 

4.  A  party  thus  entitled  to  such  set-off,  having  subject  to  his  control  a 
special  fund,  primarily  applicable  to  the  satisfaction  of  his  judg- 
ment or  decree,  will  not  be  permitted  to  avail  himself  of  his  right 
of  set-off  against  the  assignee  of  such  opposite  judgment  or  decree, 
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until  after  such  special  fund  is  exhausted,  and  then  only  for  any 
balance  of  his  demand,  which  may  remain  unsatisfied,    (p.  669.) 

5.  The  defendant,  Morris,  had  the  right  to  require  that  Nuzum  should 

first  apply  to  the  satisfaction  of  his  decree  against  S.  the  proceeds 
of  the  sale  of  his  land,  which  had  been  specially  set  apart  for  that 
pur|>o8e ;  and  the  right  of  N.  to  set  off  his  decree  against  the  judg- 
ment and  decree  of  S.  against  him  should  be  confined  to  any 
balance  of  his  demand,  which  might  remain  unpaid  after  such 
proceeds  were  exhausted,    (p.  569.) 

6.  The  preliminary  injunction  awarded  to  N".  should  be  continued  in 

force,  until  such  proceeds  could  be  collected  and  applied,  and 
such  set-off  made,  at  which  time  said  injunction  as  to  the  amount 
of  such  set-off  must  be  made  perpetual  and  as  to  the  unpaid  resi- 
due of  said  judgment  and  decree  against  Nuzum  wholly  dis- 
solved,   (p.  670.) 

7.  The  plaintiff's  bill  showing  a  clear  right  to  this  relief,  although  it 

is  not  specially  prayed  for,  should  be  entertained,  and  the  relief 
granted,  as  upon  the  case  made  it  could  properly  be  granted  un- 
der his  prayer  for  general  relief,    (p.  670.) 

Woods,  Judgb,  fiirnishes  the  following  statement  of  the 
case: 

In  a  chancery  suit  brought  and  prosecuted  to  final  decree 
in  the  circuit  court  of  Wetzel  county,  by  John  H.  Jfuzuni 
against  David  Simpson,  Rawley  Morris,  J.  W.  Cotts  and 
others,  a  decree  was  rendered  against  said  Simpson  on  the 
3l8t  day  of  May,  1881,  in  favor  of  Justus  Eakin  and  said 
Nuzum  for  the  sum  of  $256.60  each,  and  in  tavor  of  Cotts  for 
(93. 36  with  interest  on  each  of  said  sums  from  the  17th  of 
May,  1881.  By  the  same  decree  the  land  of  Simpson  was 
directed  to  be  sold,  and  the  proceeds  applied,  first,  to  pay 
ratably  to  Eakin  and  Nuzum  the  amounts  decreed  to  them, 
and  after  they  were  fully  paid,  then  to  pay  the  amount  decreed 
to  Cotts.  On  December  13,  1881,  the  land  of  Simpson  was 
sold  in  pursuance  of  said  decree  for  $602.00  of  which  one- 
fourth  was  paid  in  cash,  and  the  residue  was  to  be  paid  in 
six,  twelve  and  eighteen  months  thereafter  with  interest,  and 
on  February  4, 1882,  the  sale  was  confirmed,  and  the  special 
commissioners  who  made  the  sale  were  directed  to  collect  the 
proceeds  thereof  as  the  notes  fell  due,  and  after  paying  the 
expenses  attending  the  sale  amounting  to  $50.55,  and  the 
costs  of  said  suit,  the  amount  of  which   does   not  appear, 
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then  to  apply  the  residue  ratably  to  the  satisfaction  of  the 
amounts  decreed  to  Eakin,  Nuzum  and  Cotts  in  the  order  of 
priority  before  stated.  The  proceeds  of  said  sale  after  the 
payment  of  said  expenses  and  costs  were  insufficient  to  pay 
the  amounts  decreed  to  Eakin  and  Nuzum,  upon  each  of 
whose  debts  there  will  remain  a  balance  of  about  $50.00, 
after  said  proceeds  are  exhausted ;  and  said  Simpson  being 
insolvent,  nothing  will  remain  out,  of  which  payment  of  these 
balances  and  the  judgment  of  Cotts  can  be  enforced.  On 
September  29,  1881,  Simpson  recovered  in  said  court  a  judg- 
ment against  Nuzum  for  $183.00  with  interest  from  that  date 
and  $89.88  costs,  and  on  the  18th  of  January,  1882,  he  ob- 
tained therein  a  decree  against  said  Nuzum  for  $123.54  with 
interest  from  that  day  and  $100.00  costs,  both  of  which  last 
named  debts  were  assigned  by  Simpson  to  the  defendant, 
Rawley  Morris,  on  the  24th  of  January,  1882,  of  which  as- 
signment said  Nuzum  on  that  day  had  notice.  On  the  12th 
of  April,  1892,  executions  were  issued  on  said  judgment  and 
decree  against  Nuzum, and  the  sheriff  levied  the  same  on  his 
goods.  On  the  20th  of  May,  1882,  Nuzum  paid  upon  said 
executions  the  whole  amount  due  thereon  except  the  sum  of 
$272.00,  which  was  the  amount  of  the  principal  and  interest 
of  his  decree  against  Simpson,  the  costs  of  his  said  suit  hav- 
ing been  paid  by  said  special  commissioners  out  of  the  cash 
payment  received  on  the  sale  of  said  land,  and  the  executions 
were  thereupon  by  the  direction  of  Simpson's  counsel,  re- 
turned to  the  clerk's  office  with  the  moneys  paid  endorsed 
thereon  by  the  sheriff. 

Afterwards  Morris  caused  new  executions  to  be  issued  up- 
on saidjudgmentand  decree,  which  were  also  levied.  Nuzum 
then  filed  his  bill  in  this  cause  on  the  22d  day  of  September, 
1882,  against  the  defendants,  Simpson  and  Morris,  setting 
forth  the  foregoing  facts  and  also  averring  that,  at  the  timehe 
paid  said  amounts  on  the  former  executions,  it  was  agreed  be- 
tween him  and  the  counsel  of  Simpson,  that  the  amount  of 
the  principal  and  interest  of  his  decree  against  Simpson 
should  be  set  of! against  that  amount  of  the  judgment  and  de- 
cree obtained  against  him  by  Simpson;  and  that  by  reason 
thereof,  and  the  payment  of  said  moneys  the  said  judgment 
and  decree  against  him  were  fully  paid  off  and  discharged  ; 
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and  he  prayed  that  Simpson  and  Morris  might  be  forever  en- 
joined from  all  further  proceedings  to  enforce  collection  from 
him  of  the  residue  apparently  remaining  unpaid,  and  for  gen- 
eral relief;  and  the  court  thereupon  awarded  a  preliminary 
injunction  to  that  effect.  To  this  bill  the  defendants  filed 
their  joint  answer  denying  that  any  such  agreement  was  ever 
in  fact  made  by  Morris  or  by  any  other  person  by  his 
authority  or  consent,  or  that  Nuzum  ever  paid  any  other 
moneys  on  said  executions  except  what  appears  endorsed  on 
the  executions  returned  by  the  sheriff,  and  admitting  all  the 
other  allegations  of  the  bill  to  be  true.  To  this  answer  a 
general  replication  was  filed.  On  the  26th  day  of  January, 
1883,  M.  B.  Davis,  to  whom  Cotts  assigned  his  judgment, 
filed  his  petition  in  said  cause  asking  to  be  made  a  defendant 
therein,  insisting  that  the  said  Nuzum  had  the  legal  right  to 
make  said  set-off  against  the  judgment  and  decree  obtained 
against  him  by  Simpson,  and  in  order  that  he  might  be  paid 
out  of  the  proceeds  of  said  sale  of  Simpson's  lands,  he  prayed 
that  Nuzum  might  be  compelled  to  so  set  off  his  said  decree. 
On  the  80th  of  January,  1888,  the  cause  was  finally  heard,  and 
the  court  entered  a  decree  admitting  Davis  as  a  party  defend- 
ant to  the  suit  and  setting  off  the  principal  and  interest  of 
Nuzum 's  decree  against  the  balance  remaining  unpaid  upon 
the  said  judgment  and  decree  of  Simpson  against  him,  and 
perpetuating  said  injunction  as  prayed  for;  and  required  the 
said  Nuzum  to  file  with  the  papers  in  said  fi.rst  named  chan- 
cery suit  a  release  of  all  claim  to  any  part  of  the  proceeds  of 
the  sale  of  Simpson's  lands  then  made  or  thereafter  to  be 
made  in  said  cause,  which  release  was  then  and  there 
executed  and  is  described  in  the  decree  as  "  JExhibit  X." 
From  this  decree  Rawley  Morris  appealed  to  this  Court 

A,  F,  Haynumd  for  appellant. 

J,  W,  McCoy  and  71  P.  Jacobs  for  appellee. 

Woods,  Judge  : 

Three  questions  are  presented  for  our  consideration  : 
1.  Had  the  plaintiff  the  equitable  right  to  set  off  against 
the  judgment  and  decree  recovered  against  him  by  Simpson 
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and  assigned  to  Rawley  Morris  the  amount  of  his  decree 
against  Simpson  ? 

2.  If  the  plaintifl  had  such  right  and  exercised  it,  is  the 
defendant  Morris  entitled  to  be  substituted  to  the  rights  of 
the  plaintifl  against  the  proceeds  of  the  sale  of  the  real  es- 
tate of  Simpson,  sold  and  specially  decreed  to  satisfy  the 
same? 

S.  Has  the  petitioner,  M.  B.  Davis,  the  right  to  charge  the 
proceeds  of  such  sale  with  the  amount  of  the  judgment  re- 
covered by  said  Cotts  against  Simpson,  in  preference  to  the 
equitable  right  of  Morris  acquired  by  substitution  to  the  rights 
of  the  plain tifis  against  the  proceeds  of  the  sale  of  Simp- 
son's property  ? 

Before  considering  these  questions  let  us  enquire  whether 
the  plaintift's  bill  in  its  present  form  can  be  sustained.  The 
appellant's  counsel  insists  in  argument  that  the  bill,  if  it 
bad  been  demurred  to,  was  fatally  defective,  and  that  although 
no  demurrer  was  interposed,  the  circuit  court  on  the  hearing 
thereof  should  for  that  cause  dismiss  it.  The  alleged  de- 
fect in  the  bill  is  a  matter  of  form  rather  than  of  substance. 
Its  allegations  set  out  a  state  of  facts,  which,  if  true,  entitles 
the  plaintifl  to  the  aid  of  a  court  of  equity  to  set  ofl  the 
amount  of  his  decree  of  $256.06  obtained  against  Simpson 
in  satisfaction  pro  tanio  of  Simpson's  decree  and  judgment 
against  the  plaintiff,  but  it  does  not  in  fact  pray  for  this  spe- 
cific relief,  and  instead  of  doing  so  the  plaintifl  contents  himself 
with  averring  in  general  terms  that  the  same  was  in  fact  done, 
and  that  the  said  judgment  and  decree  of  Simpson  against 
him  were  thereby  fully  paid  and  satisfied ;  whereas  it  clearly 
appears  from  the  bill  itself  and  from  the  exhibits  therewith 
filed,  that  no  such  set-ofl'  was  in  fact  made,  but  the  whole 
matter,  so  far  as  the  amount  of  the  plaintiff^s  decree  is  con- 
cerned, rested  upon  an  agreement  to  do  so,  made  by  the  coun- 
sel of  Simpson,  without  the  authority  or  consent  of  the  de- 
fendant Morris,  which  without  his  consent  could  not  be  per- 
formed and  which  never  was  performed ;  and  praying  that 
because  of  the  matters  alleged  in  the  bill  the  defendants 
from  all  further  proceedings  to  collect  the  balance  apparently 
remaining  unsatisfied  upon  said  executions  might  be  forever 
enjoined.     It  is  insisted  by  appellant's  counsel,  that  the  bill 
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only  shows  a  state  of  facts,  in  which  he  might  have  all  the  re- 
lief prayed  for  upon  a  motion  to  quash  the  executions  by 
proving  the  facts  alleged.  It  does  not  follow  that,  because  an 
execution  may  be  quashed,  the  detendant  may  not  in  many 
cases  upon  the  same  state  of  facts  also  have  the  aid  of  a  court  of 
equity  to  prevent  great  loss  or  injury  which  might  result  from  a 
forced  sale  of  his  property,  beforehis  motion  could  be  heard  and 
determined.  Admitting  for  the  sake  of  the  argument  only, 
that  the  facts  alleged  in  the  bill  are  true  as  stated,  and  that  upon 
a  motion  to  quash  said  executions  they  could  be  proved,  it  is  by 
no  means  certain  that  they  would  be  sufficient  to  authorize 
this  Court  to  sustain  the  motion  to  quash.  While  the  exe- 
cutions issued  in  the  name  of  Simpson  alone,  he  never  had 
any  lawful  control  over  them.  The  debts  specified  therein 
were  assigned  to  Morris  long  before  any  of  the  executions 
issued,  and  no  agreement  made  or  executed  could  operate  to 
discharge  the  same  without  his  consent.  The  equitable  title 
to  the  debts  mentioned  in  the  executions  belongs  to  Morris, 
while  the  naked  legal  title  thereto  continued  in  Simpson, 
and  tliis  fact  was  well  known  to  the  plaintiff.  So  far  from 
the  balance  of  said  debts  having  been  paid  sis  stated  in 
the  bill,  it  is  certain  that  the  matters  between  the  plaintiff 
and  the  defendants  remained  precisely  as  they  were  before 
the  alleged  settlement  was  made.  Regarding  the  substance 
rather  than  the  form  of  the  bill  we  find  that,  courts  of 
equity  are  authorized  to  set  off  a  judgment  or  decree  ren- 
dered against  one  defendant  in  favor  of  a  plaintiff  against 
another  decree  rendered  in  favor  of  such  defendant  against 
such  plaintiff,  when  the  plaintiff's  bill  sets  out  such  a  state  of 
tacts,  as  would  entitle  him  to  pray  that  such  set-offs  should  be 
made,  and  that  such  defendant  be  enjoined  from  all  further 
proceedings  to  collect  from  such  plaintiff  the  amount  of  his 
decree  against  him.  K  having  clearly  shown  himself  entitled 
to  this  relief  and  he  has  failed  in  the  prayer  of  his  bill  to 
specifically  ask  for  it,  the  Court  will,  if  the  proofs  warrant 
it  in  doing  so,  grant  this  under  the  prayer  for  general  relief. 
The  defendant  Morris  obtained  his  assignment  January  24, 
1882,  on  which  day  the  plaiutift  had  notice  thereof.  The 
plaintiff's  decree  against  Simpson  obtained  on  May  31, 
1881,  under  which  his  real   estate  was  sold  on  December  13, 
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1881,  tor  $602.00,  was  rendered  in  a  suit  in  which  said  Mor- 
ris was  a  co-defendant.  By  the  decree  confirming  said  sale 
the  court  directed  the  commissioners,  who  made  the  same, 
to  collect  and  apply  the  proceeds  thereof  to  pay  the  expenses 
oi  the  sale  amounting  to  $50.55  and  the  costs  of  the  suit, 
the  amount  of  which  does  not  appear,  and  the  residue  to  apply 
ratably  to  the  satisfaction  of  the  said  amounts  decreed  to  the 
plaintiff  and  said  Eakin,  and  then  to  pay  Cotts  the  amount  of 
his  judgment.  Assuming  that  the  down  payment  of  $150.50 
will  be  more  than  sufficient  to  pay  said  costs  and  expenses, 
there  remains  of  said  proceeds  $451.50  with  interest  from 
December  13,  1881,  applicable  to  the  payment  of  the  sums 
decreed  to  be  paid  to  said  Eakin  and  the  plaintift,  amount- 
ing on  February  4, 1882,  when  the  sale  was  confirmed,  to  the 
sum  of  $266.64  each,  which  will  leiave  unpaid  upon  the  plaiu- 
tift's  decree  against  Simpson  only  the  sum  of  $39.00  with  inter- 
est from  February  4, 1882,  until  paid,  and  whatever  right  of  set- 
off the  plaintift  may  have  for  his  whole  decree,  will  equally  ap- 
ply lor  the  security  of  the  said  sum  of  $39.00  and  its  interest. 
Why  this  purchase-money  has  not  been  collected  and  applied 
as  directed  by  the  decree  confirming  the  said  sale  does  not 
appear.  The  order  suspending  the  execution  of  the  decree  of 
May  31,  1881,  expired  by  its  own  limitation  at  the  next  term 
of  the  circuit  court,  and  was  never  enlarged  nor  reversed,  and 
if  there  ever  was  any  doubt  on  that  subject  it  was  removed 
by  the  decree  confirming  the  sale  and  directing  the  commis- 
sioners to  collect  and  disburse  the  proceeds  thereof. 

Had  the  plaintift  the  right  to  set  off  the  amount  of  his 
decree  against  Simpson  against  the  amounts  due  from  him 
on  said  judgment  and  decree  assigned  to  the  defendant 
Rawley  Morris?  Whatever  may  have  been  its  origin,  the 
law  authorizing  the  court  to  set  off  one  judgment  against 
another,  where  they  are  due  to  and  from  the  plaintift  and 
defendant  therein  in  their  own  right,  is  now  too  well 
settled  to  be  called  in  question.  This  equitable  practice  of 
setting  oft' one  judgment  against  another  under  such  circum- 
stances has  been  permitted  even  in  the  common  law  courts 
of  England  for  more  than  a  hundred  years.  Since  23  Geo. 
II.  nearly  all  the  cases  have  uniformly  allowed  demands 
arising  upon  opposite  judgments  to  be  set  oft'  one  against 
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the  other.  BuU.  Nisi  Prius  356;  Wilis  v.  Crabb,  E.  24  Geo. 
n,  Ibid.  A  plaintift  being  non-suited  the  defendant  took  out 
a  Ji.  fa.  and  levied  part  of  the  costs,  and  at  the  same  time  took 
out  a  ca.  sa.  for  the  rest  and  took  the  plaintift  in  execution 
which  being  irregular  the  court  set  it  aside  with  costs,  the 
defendant  moved  that  the  proceedings  against  him  on  account 
of  these  costs  should  be  stayed  upon  his  entering  up  satisfac- 
tion upon  the  judgment  obtained  by  him  for  the  sum,  at 
which  the  costs  for  the  irregularity  were  taxed,  and  upon 
showing  cause  the  rule  was  made  absolute.  The  same  was 
done  in  Scoffin  v.  Bobinson^  at  E.  T.  26  Geo.  11.  2  Blackst. 
826,  and  also  in  Thrustout  on  demise  of  Barnes  v.  Orafier^  2 
Blackst.  826,  T.  T.  12  Geo.  IH.  See  Ghxsier  v.  Heaer,  8 
T.  R.  69 ;  Barker^  administrator  v.  Brahamy  2  Blackst  896 ; 
Talberl  executor  v.  Harfison,  1  Baily  599 ;  Mitchell  v.  Oldfieldy  4 
T.  R.  123;  Nunez  v.  Modigliani,  1  H.  Blackst.  217;  Monta- 
gue Law  of  Set  Oft  5,  6  and  7 ;  Burns  v.  Thornburg^  3  Watta. 
78;  Tucker's  Corn's,  Book  3  chap.  7  p.  110;  1  Esp.  241. 
In  Mitchell  v.  OldHeldy  supra^  it  is  said  that  the  authority  of 
the  court  to  set  oft  opposite  judgments  did  not  depend  on 
the  statutes  of  set  oft  but  on  the  general  jurisdiction  of  the 
court  over  the  suitors  in  it ;  that  it  was  an  equitable  part  of 
this  jurisdiction  and  had  been  frequently  exercised.  The 
same  doctrine  is  strongly  and  clearly  announced  in  Williams 
V.  Ecans^  2  McCord,  and  in  3  Watts,  in  Tuck.  Com's,  and 
in  Montague  on  Set-Oft,  supra.  The  courts  have  been  grad- 
ually extending  this  equitable  remedy.  {Barker  v.  Braham^ 
supra);  and  opposite  demands  arising  upon  judgments  may 
on  motion  be  set  oft  against  each  other,  whenever  such  set- 
oft*  is  equitable,  though  the  judgments  are  in  diftcrent  courts, 
and  though  all  the  parties  to  the  difterent  records  are  not  the 
same.  Montague  on  Law  of  Set  Oft,  Tucker's  Com's,  supra. 
Justice  Nott,  delivering  the  opinion  of  the  court  in  Williams 
V.  Ecans^  2  McCord,  said  :  "This  is  a  common  law  power, 
and  ifi  not  derived  from  the  act  authorizing  parties  to  set  oft 
mutual  debts,  and  as  it  is  an  equitable  part  of  its  jurisdiction 
it  ought  to  be  so  exercised  as  to  do  equity,  and  not  sanction 
fraud,  and  a  person  who  wishes  to  have  the  benefit  of  it  ought 
to  avail  himself  of  the  earliest  opportunity  to  make  his  appli- 
cation, and  not  delay  until  the  interest  of  third  persons  have 
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become  involved.  In  Tolbert^  executor  v.  Harrison^  O'Neal, 
Justice,  delivering  the  opinion  ot  the  court,  said,  that  the 
"court  is  not  bound  by  legal  rules  to  set  ofl  judgments  in 
all  cases  where  they  are  in  the  same  right,  that  it  is  an 
equitable  part  of  their  jurisdiction,  and  ought  to  be  so  exer- 
cised as  to  do  equity,  and  not  to  sanction  fraud,"  that  all 
applications  of  this  kind,  as  they  are  founded  on  no  positive 
statute  or  any  fixed  rule  which  compels  the  court  to  grant 
them,  are  addressed  to  the  discretion  of  the  court;  and  in  the 
exercise  of  this  discretion,  even  when  the  set-ofiF  might  be 
legally  made,  yet  if  the  court  sees  that  injustice  will  be  done 
by  granting  the  order  of  set-ofl  it  is  uniformly  refused. 

What  we  have  thus  far  said  applies  to,  and  the  cases  cited 
arose  in  the  common  law  courts. 

The  subject  of  set-oft  is  classed  by  Judge  Story  as  an  origi- 
nal source  of  equity  jurisdiction ;  and  chancellor  Eldon,  in 
Stephens  ex  parte^  11  Vesey  27,' said  :  "  This  court"  (that  is, 
the  court  of  chancery  as  a  court  of  equity,)  "was  in  possession 
of  it"  (that  is,  the  doctrine  of  set-oft,)  "as  grounded  on  princi- 
ples of  equity  long  before  the  law  interfered."  It  has  been 
the  constant  practice  of  courts  of  equity  to  allow  equitable 
set-off"  against  the  plaintiff's  demands,  which  could  not  be 
made  in  a  court  of  law,  and  indeed  where  the  set-off  is  prop- 
erly an  equitable  and  not  a  legal  demand,  it  can  ordinarily  be 
successfully  made  only  in  a  court  of  equity.  2  Story  Eq.  Jur 
§§  1431,  1436 ;  Ex  parte  Blagden,  19  Vesey  467.  Since  the 
statutes  of  set-off,  of  mutual  debts  and  credits,  courts  of  equity 
have  generally  followed  the  course  adopted  in  the  construc- 
tion of  the  statutes  by  courts  of  law,  and  have  applied  the 
doctrine  to  equitable  debts.  As  a  court  of  equity  has  the  same 
control  over  its  decrees  and  the  parties  thereto  as  has  a  court 
of  law,  it  would  seem  upon  reason  and  analogy,  that  it  neces- 
sarily possesses  authority  to  set  oft  opposite  decrees  between 
the  same  parties,  wherever  it  will  be  equitable  to  do  so,  and 
where  no  injustice  will  be  done  by  doing  so.  We  conclude, 
therefore,  that  the  plain tift  had  the  right  to  set  off  his  decree 
against  the  judgment  and  decree  of  Simpson  against  him. 
The  defendant  Morris  obtained  his  assignment  of  these 
claims  with  full  knowledge  of  the  plaintiff's  decree  against 
Simpson,  and  by  the  assignment  he  obtained  only  such  rights 
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as  were  vested  in  Simpson,  and  therefore  the  plaintift's  right 
to  set-oft  his  decree  against  these  claims  in  the  hands  of 
Morris  is  not  impaired  hy  the  assignment.  But  as  the 
assignment  was  made  in  good  faith  the  assignee  acquired 
valuable  rights  of  which  the  plaintift  cannot  deprive  him. 
The  plaintift  has  two  remedies  for  the  collection  of  his  decree, 
or  for  nearly  the  whole  of  it.  The  first  was  the  right  to  ob- 
tain satisfaction  of  the  lands  of  Simpson,  so  far  as  the  pro- 
ceeds thereof  extend,  which  we  have  already  shown  is  suffi- 
cient to  pay  his  whole  demand  except  $40.00  or  $50.00.  This 
sale  was  made  on  the  13th  of  December,  1H81,  one  month  be- 
fore Simpson  obtained  his  decree  against  the  plaintiff,  and 
before  Simpson  assigned  said  claims  to  Morris,  who  doubtless 
took  the  assignment  in  view  ol  the  fact  that  the  proceeds  of 
the  sale  decreed  to  the  plaintift'  would  nearly  if  not  quite 
pay  oft  his  demand.  If  then  the  plaintiff  should  elect  to  ob- 
tain satisfaction  of  his  demand  by  setting  it  oft"  against  so 
much  of  the  claims  assigned  to  Morris,  the  latter  would  stand 
in  the  situation  of  a  surety  for  and  legally  bound  to  pay  the 
debt  of  another,-which  was  wholly  or  in  part  secured  to  the 
creditor  by  a  lien  on  the  debtor's  lands,  and  having  paid  the 
debt  he  will  be  substituted  to  all  the  rights  of  the  creditor, 
and  to  the  benefit  of  all  securities  held  by  him  for  the  secu- 
rity of  the  debt.  Rawley  Morris  in  this  event,  would  be  en- 
titled to  receive  such  part  of  the  proceeds  of  the  sale  of  Simp- 
son's real  estate,  as  under  the  decree  in  that  cause  is  applicable 
to  the  plaintift's  decree,  and  the  same  being  first  in  order  and 
entitled  to  be  fully  paid,  before  any  part  of  such  proceeds  can 
be  applied  upon  the  said  judgment  of  Cotts,  it  follows  that  it 
is  wholly  immaterial  whether  the  plaintifPs  demand  is  paid 
out  of  the  proceeds  of  said  sale,  or  whether  it  be  satisfied  by 
setting  off  the  same  against  the  amounts  due  from  him  on 
said  judgment  and  recovered  against  him  by  Simpson ;  for  in 
the  latter  case  the  proceeds  would  be  taken  by  Rawley  Morris 
to  the  exclusion  of  Cotts  and  his  assignee.  Story  Eq.  Jur. 
section  1,237;  2  Tucker's  Com.  492, and  cases  cited;  1  Bart. 
Chancery  Pr.  section  4. 

But  if  this  set-off  be  made,  Morris  would  for  another  rea- 
son be  entitled  to  be  substituted  to  the  right  of  the  plaintift 
to  said  proceeds.  *  For  the  plaintiff  has  in  effect  two  funds  to 
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which  he  may  resort  for  the  satisfaction  of  his  demand,  while 
the  plaintiff  has  but  one,  that  is  to  say,  the  liability  of  the 
plaintiff  upon  said  Judgment  and  decree ;  and  the  doctrine  is 
well  settled  that  where  a  creditor  has  two  funds,  to  which  he 
may  resort  for  the  satisfaction  of  his  debt,  one  of  which  is 
primarily  liable,  and  the  other  only  secondarily  liable  for  the 
payment  thereof,  the  person  having  the  right  to  resort  to  the 
latter  fund  for  the  payment  of  his  demand  stands  in  the  situ- 
ation of  a  surety  to  the  owner  of  the  primary  fund  in  the 
application  of  the  equitable  principle  of  substitution  in  behalf 
of  sureties,  and  if  the  fund  secondarily  liable  be  applied  by 
the  creditor  to  the  satisfaction  of  his  demand  the  person  -who 
stands  in  the  situation  of  such  surety  is  entitled  to  be  subro- 
gated to  all  the  rights  and  remedies  held  by  such  creditor  for 
his  imdemnity.  Story's  Eq.  Juris,  section  633  ;  Bart.  Ch'y 
Pr.  section  328 ;  White  &  Tudor's  L.  C.  in  Eq.  149-151 ; 
2  Tuck.  Com.  492;  Morrill  v.  Morrill  53  Vt.  74;  Minor's 
Inst.  Vol.  2,  173;  M.  Clurg  v.  Beime,  10  Leigh.  394;  Kent 
V.  Matthms,  12  Leigh.  273 ;  jE<%  v.  Tracer,  6  Paige  521 ; 
Haj/s  V.  Ward,  4  Johiis.  Ch'y  130 ;  Neely  v.  Jones,  16  W. 
Va.  625. 

From  what  has  been  said  it  is  evident  that  Michael  B.  Davis 
is  not  entitled  to  the  relief  asked  for  in  his  petition  filed  in 
this  cause,  nor  had  the  ciucuit  court  under  the  proceedings  in 
this  cause  any  authority  whatever  to  order  or  direct  that  the 
proceeds  of  the  sale  of  Simpson's  real  estate,  made  in  another 
cause,  in  which  there  has  been  a  final  decree,  shall  be  other- 
wise applied  than  as  therein  directed.  While  the  plaintiff  in 
this  cause  before  and  on  February  4,  1882,  when  the  sale 
of  Simpson's  real  estate  was  confirmed,  had  the  right 
to  have  satisfaction  of  his  decree  against  Simpson  by 
having  the  same  set  off  against  the  said  judgment  and  decree 
obtained  by  Simpson  against  him,  he  still  has  this  right 
to  the  extent  of  any  portion  of  his  decree  which  may  remain 
unsatisfied  by  the  proceeds  of  said  sale.  Not  then  having 
elected  to  do  so,  and  having  in  effect  elected  to  accept  such 
proceeds  in  satisfaction  pro  tanio  of  his  demand,  it  would 
now  be  inequitable  to  the  defendant  Rawley  Morris,  to  per- 
mit him  to  do  so  to  any  greater  extent  than  that  portion  of 
his  decree,  which  may  remain  unsatisfied,  after  the  proceeds 
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of  such  sale  shall  have  been  collected  and  applied  as  directed 
by  the  decree  confirming  said  sale.  But  as  such  proceeds 
may  not  have  been  collected,  and  the  exact  amount  of  the 
plaintiff's  decree,  which  will  remain  unsatisfied  after  the  same 
has  been  collected  and  applied,  cannot  now  be  ascertained, 
the  preliminary  injunction  awarded  the  plaintifi  in  this  cause 
must  be  continued  in  force,  until  the  amount  of  this  defi- 
ciency can  be  ascertained  and  set  off  against  said  judgment 
and  decree  or  cither  of  them,  the  injunction  as  to  the  amount 
of  such  deficiency  so  to  be  set  off  as  aforesaid  shall  be  made 
perpetual,  and  as  to  the  residue  of  said  iudgment  and  decree 
shall  be  dissolved. 

The  decree  of  the  circuit  court  of  Wetael  county  rendered 
herein  January  30,  1883,  must  be  reversed  with  costs  to  the 
appellant  against  the  appellees,  John  H.  Nuzum  and  Michael 
B.  Davis,  and  the  cause  remanded  to  said  circuit  court  to  dis- 
miss the  petition  of  said  Davis,  and  to  cancel  and  surrender 
to  said  Nuzum  the  release  mentioned  in  said  decree  as  "  Ex- 
hibit X."  executed  by  him  and  dated  January  29, 1883,  and 
for  further  proceedings  therein  to  be  had  according  to  the  prin- 
ciples settled  in  this  opinion,  and  according  to  the  rules  and 
principles  governing  courts  of  equity. 

Reversed.    Remanded. 
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WHEELING. 


Johnson  v.  B.  &  O.  R.  R.  Co. 

Submitted  January  28,  1885.— Decided  April  11,  1886. 

In  an  action  for  killing  a  horse  the  plaintiff  as  a  witness  for  him 
self  stated,  that  he  had  bought  the  horse  four  or  five  years  before 
it  was  killed,  and  that  it  was  worth  when  killed  a  certain  price ; 
on  cross-examination  the  defendant  asked  him,  what  he  paid 
for  the  horse,  which  question  on  objection  by  the  plaintiff  was 
excluded  by  the  court.  This  was  not  error  to  the  prejudice  of 
plaintiff  in  error  under  the  circumstances  of  this  case.    (p.  572. ) 

2.  A  party,  who  moves  the  court  to  exclude  the  evidence  of  the  oppo- 
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site  side,  must  be  treated  as  a  demurrant  to  such  evideuce,  at 
least  as  to  the  effect  which  is  to  be  given  to  it.    (p.  573.) 

8.  Negligence  is  in  most  cases  a  mixed  question  of  law  and  fact ;  and 
generally  what  particular  facts  constitute  negligence  is  a  question 
for  the  determination  of  the  Jury  from  all  the  evidence  before 
it  bearing  on  the  subject,  rather  than  a  question  of  law  for 
the  determination  of  the  court,    (p.  573.) 

4.  Where  the  case  made  by  the  evidence  is  such,  that  reasonable  men 

unaffected  by  bias  or  prejudice  would  be  agreed  concerning  the 
presence  or  absence  of  due  care,  the  court  would  be  Justified  in 
saying  that  the  law  deduced  the  conclusion  accordingly, 
(p.  576.) 

5.  If  the  facts  are  unambiguous,  and  thei'e  is  no  room  for  two  honest 

and  apparently  reasonable  conclusions,  the  court  should  not  be 
compelled  to  submit  the  question  to  the  Jury  as  one  in  dispute. 

(p.  576.) 

6.  In  an  action  for  injuries  done  to  live-stock  on  a  railroad-track  by 

the  negligence  of  the  defendant  the  burden  of  proving  the  negli- 
gence is  upon  the  plaintiff,  but  this  does  not  require  him  to  prove 
that  he  did  not  contribute  to  the  negligence  which  occasioned 
the  injury.  The  plaintiff  will  have  shown  &  prima  fade  right  to 
recover  when  he  has  proven  that  the  injury  has  in  fact  been  done 
and,  in  addition  thereto,  facts  and  circumstances  from  which  a 
jury  may  fairly  conclude  that  such  injury  was  caused  by  the  neg- 
ligence of  the  defendant,  leaving  out  of  consideration  any  ques- 
tion of  contributory  negligence,    (p.  576.) 

7.  A  ease  in  which  it  is  held,  that  the  facts  proved  by  the  plaintiff 

made  &  prima  fade  case  of  negligence  against  the  defendant,  and 
the  court  properly  denied  the  defendant's  motion  to  exclude  the 
plaintiff^s  evidence  from  the  jury. 

The  opinion  of  the  Court  contains  a  statement  of  the  case. 

IL  M.  EusseU  for  plain tift  in  error. 

J.  A.  Ewing  for  defendant  in  error. 

Snyder,  Judge  : 

Action  of  tresspass  on  the  case  brought  in  the  circuit  court 
of  Marshal  county  by  Simeon  Johnson  against  the  Baltimore 
and  Ohio  Railroad  Company  to  recover  damages  for  the 
killing  of  two  horses  by  the  defendant.  There  was  a  verdict 
for  the  plaintiff  for  $335.00  on  which  the  court  entered 
judgment  July  6,  1882.     During  the  trial  the  defendant  ex- 
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cepted  to  certain  rulings  of  the  court  and  to  review  those 
rulings  obtained  this  writ  of  error. 

1.  The  plaintiff  having  testified  on  his  own  behalf  that  the 
horses  killed  were  worth  J496.00,  that  he  had  bought  one  of 
them  five  years  before  when  it  was  only  two  years  old  and 
the  other  four  years  before  they  were  killed,  the  defendant's 
counsel  asked  him  on  cross-examination,  "How  much  did 
you  pay  for  them  ?"  On  objection  by  the  plaintiff's  counsel 
the  court  excluded  the  question  and  this  is  assigned  as 
error. 

The  time  here  was  so  great  between  the  date  of  the  pur- 
chase of  the  horses  and  that  at  which  their  value  is  sought 
to  be  proved,  that  any  answer  given  by  the  witness  would 
have  furnished  very  little,  if  any,  information  as  to  tlieir 
value  at  the  latter  date.  If  the  price  paid  could  in  any  case 
be  proper  evidence  of  the  value  at  a  subsequent  time,  it 
would  certainly  not  be  proper  where  the  intervening  time 
waa  so  long  as  it  was  in  this  instance.  The  price  paid  is  not 
necessarily  the  market  value  of  a  horse,  but  rather  the  value 
placed  upon  it  by  the  seller  and  the  purchaser  at  the  time. 
It  will  not  be  contended  that  the  value  placed  upon  the  horse 
by  the  owner  fixed  by  the  estimate  ot  what  it  is  worth  to  liini 
would  be  proper  evidence.  The  evidence  excluded  was  ot 
this  nature.  In  four  or  five  years  the  intrinsic  value  of  a 
horse  would  almost  certainly  change  very  materially ;  and 
not  only  so  the  market  value  of  a  horse  of  the  same  intrinsic 
value  would  probably  be  very  much  altered  in  that  time. 
The  plaiiitiff  was  not  examined  as  an  expert  unless  it  be  true 
as  suggested  by  the  counsel  for  defendant  in  error,  that  every 
man  is  an  expert  in  horse  flesh,  but  he  was  testifying  on  his 
own  personal  knowledge  of  the  particular  horses  in  (piestion 
and  his  experience  as  to  their  market  value.  His  was  such 
testimony  as  is  uniformly  received  in  Virginia  and  this  State 
to  prove  the  capacity  or  sanity  of  a  particular  person  with 
whom  the  witnesses  are  well  acquainted,  or  to  establish  the 
value  of  land  or  other  property,  real  or  personal.  The  value 
of  their  testimony  in  such  cases,  depends  not  upon  the  skill 
of  the  witnesses,  but  upon  the  facts  known  to  them  and 
upon  which  they  base  their  opinions. — Jan^ett  v.  Jarreity  11 
W.  Va.  584;  Bank  v.  Rutland,  33  Vt.  414. 


Digitized  by 


Google 


April,  1886.]         Johnson  r.  Railroad  Co.  573 

2.  When  the  plaintift  closed  his  evidence  in  chief  the  de- 
fendant moved  the  court  to  exclude  the  same,  which  motion 
the  court  denied,  and  this  is  also  insisted  upon  as  error. 

The  rule  is  settled  in  this  Stat^  that  a  party,  who  moves  to 
exclude  the  evidence  of  the  opposite  side,  occupies  the  posi- 
tion of  a  demurrant  to  such  evidence,  at  least,  as  to  the  rule 
of  construing  it. — Dresser  v.  Transportation  Company^  8  W. 
Va.  553 ;  Schxoarzbach  v.  Insurance  Company^  infra. 

The  rule  in  such  case  is,  to  give  full  faith  and  credit  to  all 
the  evidence  of  the  demurree  and  all  the  inferences  a  jury 
might  fairly  draw  from  it,  and  if,  when  so  considered,  the 
evidence  would  sustain  a  verdict  for  the  demurree  the  judg- 
ment of  the  court  nvould  be  for  him. — Alien  v.  Bartlettj  20 
W.  Va.  46;  Morgan  v.  Fleming  24  Id.  186.  But  on  a  motion 
to  exclude  the  evidence  in  such  case,  the  court  could  give 
judgment  for  neither  party,  it  would  simply  deny  or  overrule 
the  motion  which  would  be  equivalent  to  deciding  that  the 
evidence  sought  to  be  excluded  would,  at  that  stage  of  the 
case,  sustain  a  verdict  for  the  party  whose  evidence  the  court 
was  asked  to  exclude,  and  w*ould  !iot,  necessarily,  be  a  refusal 
to  entertain  the  motion. 

It  is  stated  in  the  argument  here  that  "  the  court  below 
felt  itself  constrained  by  certain  expressions  of  this  Court  in 
the  case  of  Washington  v.  B.  ^  0.  R.  R.  Company^  17  W.  Va. 
190,  to  overrule  the  defendant's  motion  to  exclude  the  plain- 
tiff's evidence."  It  ift  also  stated  in  the  brief  of  counsel  for  the 
defendant  in  error  that,  "the  Washington  case  not  only  does  not 
compel  such  a  ruling  *  *  but  does  not  even  warrant  it. 
There  seems  to  be  an  impression  especially  since  the  decision 
of  that  case,  that  the  decisions  of  this  Court  made  it  neces- 
sary to  submit  tp  the  jury  every  case  in  which  an  allegation 
of  negligence  shall  be  made  against  a  defendant.  This  im- 
pression has  arisen,  perhaps,  from  a  careless  reading  of  the 
Washington  case  and  a  failure  to  give  due  weight  to  the  por- 
tion of  the  opinion  which  I  take  the  liberty  of  italicizing : 
'  Negligence  is  a  mixed  question  of  law  and  fact  generally, 
and  what  particular  facts  constitute  negligence  is  generally  a 
question  of  fact  for  the  determination  of  the  jury  from  all 
the  evidence  before  them  bearing  on  the  subject,  rather  than 
a  question  of  law  for  the  determination   of  the  court.     The 
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most  the  court  can  do  ordinarily,  when  there  is  a  contrariety  of 
testirnovj/y  and  the  question  of  care  or  negligence  depends  upon 
the  consideration  of  a  variety  of  circumstances^  is  to  define  the 
degree  of  care  and  caution  required  by  law,  and  leave  to  the 
practical  judgment  and  discretion  of  the  jury  the  work  of 
comparing  the  acts  and  conduct  of  the  parties  concerned, 
with  the  duties  required  by  them  under  such  circumstances.' " 
Pages  214,  215. 

Immediately  following  the  above  quotation  and  as  a  part 
of  the  same  paragraph  this  Court  in  that  case,  says  :  "  There 
may  be  some  cases  where  the  question  of  negligence  may 
properly  be  one  of  law  for  the  court;  but  such  case  must  pre- 
sent some  prominent  act  not  depending  upon  surrounding 
circumstances  for  its  quality,  and  in  regard  to  the  eftect  and 
character  of  which  no  room  is  left  for  ordinary  minds  to 
differ.  Negligence  is,  however,  generally  a  relative  term,  very 
mudi  dependent  upon  the  particular  facte  and  circumstances 
of  each  case  that  occurs;  so  that  what  may  be  ordinary  or 
reasonable  care  in  one  state  of  the  case  may  be  gross  negli- 
gence in  another."     17  W.  Va.  215. 

Properly  construing  these  quotations  and  other  portions  of 
the  opinion  from  which  they  are  taken,  it  does  not  seem  to 
me,  there  can  be  any  doubt  as  to  their  meaning  or  any  ques- 
tion as  to  the  soundness  of  the  legal  proposition  therein  an- 
nounced. 

The  following  extracts  from  Cooley  on  Torts,  which  con- 
tain the  law  as  deduced  from  numerous  decisions,  fully  sus- 
tain the  rule  laid  down  in  the  Washinghn  c^eby  this  Court: 

"  The  question  broadly  stated  must  be,  whether,  in' the  in- 
finite variety  of  human  transactions,  the  law  can  say  that, 
as  to  certain  of  them,  the  party  charged  with  a  duty  was  neg- 
ligent, and  as  to  all  others  he  was  not  negligent.  Manifestly 
this  is  impossible.  There  is  no  clear  line  of  either  moral  or 
legal  right  by  which  the  infinite  diversity  of  cases  where  in- 
jury has  resulted  may  be  classified.  Seldom,  indeed,  is  one 
case  in  its  facts  exactly  like  one  which  has  preceded  it,  and 
the  decision  upon  the  fault  of  one  can  consequently  throw 
little  light  upon  the  rest.  Rules  of  law  must  be  certain  so  as 
to  constitute  guides ;  but  the  rule  of  one  case  can  never  con- 
stitute a  guide  in  the  next  if  the  facts  and  conclusions  flow- 
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ingfrorn  them  are  of  that  indeterminate  character  and  quality 
that  the  question  whether  the  one  was  parallel  to  the  other  is 
one  upon  which  different  minds  and  different  judges  would 
be  likely  to  disagree."     Page  667. 

"  There  are  some  cases  as  to  which  there  should  be  and 
could  be  no  real  doubt  in  the  minds  of  fair  men."  Then 
after  giving  illustrations  of  such  cases  the  author  says  :  "  It 
is  not  to  be  supposed  that  two  men  equally  fair  could  differ 
concerning  such  cases."     Page  668. 

"But  in  a  very  large  proportion  of  the  cases  in  which  neg- 
ligence is  counted  upon,  the  facts  are  of  that  ambiguous 
quality  or  the  proper  conclusion  so  doubtful,  that  different 
minds  would  be  unable  to  agree  concerning  the  existence  of 
fault,  or  the  responsibility  of  it.  The  question  will  often  be, 
does  the  defendant  appear  to  have  exercised  the  degree  of 
care  which  a  reasonable  man  would  be  expected  to  exercise 
under  like  circumstances  ?  To  such  a  question  a  man  of  ex- 
ceeding cautious  temperament  might  respond  that  he  did 
not ;  another  more  sanguine  and  bold  might  say  he  did ;  and 
by  the  side  of  one  oc  the  other  of  these  would  the  "rest  of  the 
community  range  themselves,  each  person  largely  affected  by 
temperament  and  perhaps  by  his  own  experience,  but  firmly 
maintaining  that  rule  to  be  a  proper  one  which  now,  on  a  re- 
trospective examination  of  facts,  seems  to  him  to  be  such. 

"  If  the  judge,  in  such  a  case,  were  to  pass  upon  negligence 
as  a  question  of  law,  he  must,  in  doing  so,  be  endeavoring  to 
enforce  a  rule  of  a  variable  nature,  which  must  take  its  final 
coloring  from  the  experience,  training  and  temperament  of 
the  judge  himseln  a  rule  which  his  predecessor  might  not 
have  accepted,  lind  which  his  successor  may  reject,  and  upon 
which  a  court  of  review  may  reverse  his  action,  not  because 
the  facts  are  differently  regarded,  but  because  judges  are  men 
and  are  different.  As  has  been  said  in  one  case,  it  must  be  a 
very  clear  case,  indeed,  which  would  justify  the  court  in  tak- 
ing upon  itself  this  responsibility.  For  when  the  judge  de- 
cides that  a  want  of  due  care  is  or  is  not  shown,  he  necessa- 
rily fixes  in  his  own  mind  the  standard  of  ordinary  prudence, 
and  measuring  the  conduct  of  the  party  by  that,  turns  the 
case  out  of  court  or  otherwise  disposes  of  it  upon  his  opinion 
of  what  a  reasonably  prudent  man  ought  to  have  done  under 
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the  circumstances.  But  this  is  only  one  of  many  difficulties 
when  the  court  takes  into  its  own  hands  the  decision  upon 
questions  of  negligence.  It  often  happens  that  fault  in  someone 
is  unquestionable,  and  yet  that  the  deduction  ofnegligeneei8 
in  dispute,  because  the  duty  to  guard  against  it  is  disputable 
and  is  disputed." — p.  669. 

"  The  proper  conclusion  seems  to  be  this  :  If  the  case  is 
such  that  reasonable  men,  unaftected  by  bias  or  prejudice, 
would  be  agreed  concerning  the  presence  or  absence  of  due 
care,  the  judge  would  be  quite  justified  in  Siiying  that  the 
law  deduced  the  conclusion  accordingly.  It  the  facts  are  not 
ambiguous,  and  there  is  no  room  lor  two  honest  and  appar- 
ently reasonable  conclusions,  the  judge  should  not  be  com- 
pelled to  submit  the  question  to  the  jury  as  one  in  dispute." 
p.  670. 

I  have  thus  largely  quoted  from  Judge  Cool ey,  because  ot 
the  admirable  and  able  manner  in  which  he  has  stated  the 
rule  and  the  reasons  therefor  on  the  subject.  This  exposition 
is,  in  my  judgment,  entirely  in  harmony  with  the  decisions 
of  this  Court  and  the  better  considered  cases  of  other  States. 
It  is,  therefore,  approved  and  adopted  as  a  part  of  this  opinion. 
Stiydvr  V.  Railway  0)mpany^  11  W.  Va.  14 ;  Baltimore  ^  Ohio 
Railroad  Company  v.  Fitzpatrick,  35  Md.  32, 44 ;  Detroit  Rail- 
road Comprwy  v.  Van  Sieinbnrg^  17  Mich.  99 ;  T'exas  Railroad 
Company  v.  Mwyhy^  46  Tex.  356,  366 ;  Spencer  v.  Milwaukee 
Railroad  Company,  17  Wis.  487 ;  Holbrook  v.  Utica  Railroad 
Company,  12  N.  Y.  236.  ^ 

It  has  been  repeatedly  decided  by  this  Court  that  the 
owners  of  domestic  animals  straying  on  an  unenclosed  road 
of  a  railroad  company  are  not  trespassers,  and' that  such  com- 
pany has  no  right  to  presume  the  owners  will  not  suffer  them 
to  roam  on  the  track  of  a  railway.  Bhiin  v.  Chempeake  ^  Ohio 
Railway  Omipany,  9  W.  Va.  252 ;  Baylor  v.  Baltimore  cf  Ohio 
Railroad  Company,  Id,  270 ;  Washington  v.  Baltimore  <f  Ohio 
Railroad  Company,  17  Id.  190. 

Viewing  the  facts  proved  by  the  plaintifl,  and  which  the 
defendant  moved  the  court  to  exclude  from  the  jury  iu  the 
case  at  bar,  in  the  light  of  these  rules  and  principles  of  law,  it 
seems  to  me  plain  that  the  court  properly  denied  said  motion. 
When  damages  are  alleged  to  have  been  occasioned  by  the 
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negligence  of  the  defendant,  it  is  undoubtedly  true  in  such 
cases  as  this  that  the  burden  of  proving  the  negligence  is  on 
the  plaintiff.  But  this  does  not  require  him  to  prove  that  he 
has  not  contributed  to  the  negligence  which  occasioned  the  in- 
jury, the  burden  ot  showing  this  is  upon  the  defendant. 
Snyder  v.  P.  C.  ^S.  Railroad  Company,  11  W.  Va.  14;  Sheff 
V.  Huntington,  16  W.  Va.  307.  All  that  can  be  required  of  the 
plaintiff  by  either  law  or  reason  is,  that  he  shall  prove  he  has 
been  actually  damaged  and  in  addition  thereto  facts  and  cir- 
cumstances from  which  the  jury  may  fairly  conclude  that 
such  damage  was  caused  by  the  negligence  of  the  defendant, 
leaving  out  of  consideration  any  question  of  contributory  neg- 
ligence, the  burden  of  showing  this  being  on  the  defendant 
and  not  on  the  plaintiff.     Cooley  on  Torts,  673. 

It  has  been  decided,  that  w^here  an  unfenced  railroad  passes 
through  a  farm  where  live-stock  are  running  which  strays  up- 
on the  road  and  are  killed  by  the  train,  these  facts  unexplained 
make  a  prima  facie  case  ot  negligence  against  the  railroad 
company.  McCoy  v.  CaL  P.  Railroad  Company,  ^Q  Cal.  532; 
Hazlett  v.  P.  ^  R.  Railroad  Company,  23  Pa.  St.  373. 

The  evidence  of  the  plaintiff  which  the  defendant  asked  the 
court  to  exclude  from  the  jury  was  on  the  question  of  negli- 
gence, in  substance,  as  follows:  On  the  evening  ot  May  13, 
1881,  the  plaintiff  put  his  two  horses  in  a  pasture  field  some 
distance  from  the  line  of  the  defendant's  railroad  between 
Roseby's  Rock  and  Moundsville,  in  Marshall  county ;  that 
between  these  points  there  is  a  straight  piece  of  road  nearly 
or  quite  a  mile  long ;  that  a  witness,  Mrs.  Berge,  who  lived 
near  the  defendant's  road  about  the  center  of  this  straight 
line,  testified  that  she  could  see  along  the  road  a  half  mile  on 
either  side  from  her  house,  that  about  day-light  on  the  morn- 
ing of  May  14, 1881,  she  heard  alocomative  whistle  and  went 
out  of  her  house  to  look  for  the  train  ;  that  she  saw  opposite 
her  house  the  plaintiff's  horses  running  on  the  track  of  the 
road  and  a  freight  train,  about  four  or  five  telegraph  poles 
behind  them,  running  in  the  same  direction  at  the  rate  of 
about  twenty  or  thirty  miles  an  hour,  that  the  horses  con- 
tinued running  on  the  track  in  front  of  the  train  until  both 
train  and  horses  passed  out  of  her  sight  around  a  bend  in  the 
road  a  half  mile   from  her  house  where  she  first  saw  them, 
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and  in  that  distance  the  train  had  gained  on  the  horses  so 
that  it  was  but  one  or  two  telegraph  poles  behind  them  when  it 
passed  out  of  her  sight ;  that  she  saw  the  engineer  and  train- 
men sitting  on  the  train  doing  nothing  that  she  could  dis- 
cover, there  was  no  check  in  the  speed  of  the  train,  nor  was 
the  bell  rung  or  whistle  blown  until  a  short  time,  after  the 
train  passed  from  her  sight  when  she  heard  the  whistle.  A 
short  time  after  this  train  passed  the  two  horses  were  found 
on  the  side  of  the  track,  one  of  them  dead  and  the  other  in 
a  dying  condition,  both  had  their  legs  broken  and  were  oth- 
erwise cut  and  bruised,  as  if  they  had  been  struck  and  thrown 
from  the  track  by  a  locomotive ;  they  were  found  some  dis- 
tance around  the  bend  where  the  train  passed  from  the  sight 
of  the  witness,  Mrs.  Berge,  and  some  distance  from  each  other, 
what  these  distances  were  cannot  be  definitely  fixed  aa  the 
witnesses  difter  in  their  estimates,  but  the  distance  from  the 
bend  to  where  the  farther  horse  was  found  would,  probably 
not  exceed  five  or  six  hundred  yards,  and  it  was  about  half 
that  distance  to  where  the  other  horse  was  found. 

It  seems  to  me  that  this  evidence  is  not  of  such  a  character 
as  to  show  plainly  that  there  was  no  negligence  on  the  part 
of  the  defendant,  but  tends  rather  to  an  opposite  conclusion. 
It  is  certainly  not  so  plain  and  unambiguous,  "that  reasona- 
ble men,  unaffected  by  bias  or  prejudice,  would  be  agreed 
concerning  the  presence  of  due  care"  on  the  part  of  the  de- 
fendant. It  is  true  that  no  one  saw  the  horses  at  the  very 
time  they  were  killed,  but  it  is  proved  that  they  were  found 
dead  or  dying  very  shortly  after  the  train  passed  bearing  in- 
dications that  they  had  been  struck  by  it,  that  tor  over  a  halt 
mile  they  had  been  pursued  by  the  train  on  a  straight  line  of 
road,  the  train  gaining  on  them  at  a  rate  by  which  it  would 
naturally  overtake  them  about  where  they  were  found.  Dur- 
ing the  whole  half  mile  or  more  which  they  ran  on  the  track 
they  could  by  the  most  ordinary  care  of  the  defendant's 
engmeer,  have  been  seen  by  him  as  he  was  much  nearer  to 
them  than  Mrs.  Berge  who  saw  them  all  the  way  from  her 
house,  yet  he  made  no  effort  to  check  the  train  or  blow  his 
whistle  to  scare  the  horses  from  the  track  It  does  not 
appear  from  plain  tift's  evidence  that  any  one  on  the  train  even 
saw  the  horses.     Not  to  have  discovered  the  horses  under  the 
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circumstances  was,  of  itself  negligence  on  the  part  of  tJie  de- 
fendant's servants.  If  the  engineer  had  discovered  them 
promptly  as  he  should  and  would  have  done  had  he  exer- 
cised due  care,  he  could,  by  blowing  his  whistle  and  stop- 
ping his  train,  have,  perhaps,  prevented  any  collission  and 
saved  the  horses.  This  was  at  least  a  probability  tor  the 
consideration  of  the  jury. 

Taking  the  whole  evidence  and  the  inferences  which  the 
jury  might  fairly  draw  from  it,  it  seems  to  me,  a  plain  prima 
fack  case  of  negligence  was  made  against  the  defendant, 
which  in  the  absence  of  any  explanation  or  countervailing 
evidence  would  have  entitled  the  plaintifi  to  a  verdict.  The 
court,  therefore,  did  not  err  in  denying  the  defendant's  motion 
to  exclude  said  evidence  from  the  jury. 

It  follows,  necessarily,  from  what  has  been  said,  that  the 
court  did  not  err  in  refusing  the  instruction  of  the  defendant 
which  it  declined  to  give.  It  is  not  claimed  tliat  the  court 
should  have  set  aside  the  verdict  of  the  jury  because  it  was 
contrary  to  the  evidence  if  the  motion  to  exclude  the  plain- 
tiffs evidence  was  properly  overruled ;  therefore,  as  we  have 
held  said  motion  was  rightly  overruled,  we  must,  also,  hold, 
that  the  court  did  not  err  in  denying  the  defendant's  motion 
for  a  new  trial.     The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 


WHEELING. 

Martin  Adm'x.  v.  Smith  et  als. 

Submitted  January  22,  1885.— Decided  April  11,  1885. 

Where  a  non-resident  defendant,  against  whom  decrees  have  been 
rendered  upon  order  of  publication,  appeared  in  the  circuit  court 
and  filed,  what  he  styled  **a  bill  of  review,''  setting  out  the  de- 
crees and  proceedings  in  the  original  cause  and  pray ing  that  said 
decrees  may  be  reversed  for  errors  assigned  therein,  and  has 
given  security  for  costs  as  such  non-resident,  he  may  appeal  to  this 
Court  from  a  decree  dismissing  such  bill  of  review ;  and  this 
Court,  treating  such  bill  as  a  petition  for  a  re-bearing  under  the 
statute,  will  review  the  decrees  complained  of  therein  without 


Digitized  by 


Google 


580  Martin  v.  Smith.  [Sup.  Ct. 

requiring  the  appellant  to  file  a  formal  petition  in  the  circuit 
court  for  a  re-hearing,    (p.  583.) 

2.  A  widow  is  not  entitled  to  dower  in  lands  purchased  with  partner- 

ship-funds for  partnership-purposes  until  the  partnership-debts 
are  paid.     (p.  584.) 

3.  A  widow  is  not  entitled  to  dower  in  real  estate  subject  to  a  vendor's 

lien  except  as  to 'the  residue  after  satisfying  such  lien.    (p.  585.) 

4.  Where  land  has  been  soldunderand  confirmed  by  decree**  of  court, 

the  sale  may  be  set  aside  for  error  in  the  decree  ordering  the  sale 
if  it  clearly  appears  that  the  land,  on  account  of  suoh  error,  sold 
for  materially  less  than  it  otherwise  would  have  done,  especially 
if  the  purchaser  was  a  party  to  the  suit.    (p.  585  ) 

5.  A  widow  files  her  bill  as  administratrix  of  her  deceased  husband 

claiming  as  her  own  certain  bonds,  which  she  avers  were  given  to 
her  by  her  intestate  husband  before  and  in  consideration  of  mar- 
riage-    Held  : 

I  She  is  an  incompetent  witness  to  prove  the  gift  or  delivery  of 
said  bonds,  and  objection  to  her  competency  may  be  made 
for  the  first  time  in  the  appellate  court,    (p.  586.) 

XL  To  sustain  such  gift  it  must  be  shown  by  clear,  unequivocal 
and  convincing  proof,  that  the  donor  delivered  the  bonds  or 
property  to  the  donee  with  an  intention  to  part  absolutely 
with  the  title  and  possession  of  it.    (p.  589.) 

6.  A  case  in  which  the  claim  of  such  gift  is  not  sustained  by  the  evi- 

dence. 

The  opinion  of  the  Court  contains  a  statement  of  the  case, 
H.  J.  Fishei^  Jr.  for  appellant. 
TomUnson  ^  Polslcy  for  appellee. 

Snyder,  Judge  : 

George  Martin  intermarried  with  Lydiu  J.  Lasley  on  July 
19,  1876,  and  at  that  time,  he  was  the  owner  in  fee  of  two 
lots  of  land,  being  parts  of  lots  No.  10  and  No.  11  in  the 
town  of  Point  Pleasant  in  Mason  county,  the  latter  of  which 
was  subject  to  a  vendor's  lien  thereon  for  $700.00,  and  the 
tormer  was  owned  jointly  by  said  Martin  and  his  partner, 
Enos  Smith.  Subsequently  the  said  Martin  and  wife  and 
others,  by  deed  dated  July  18,  1878,  executed  a  trust  deed 
on  both  said  lots  to  secure  the  payment  of  a  debt  to  Julia  A. 
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Ball,  which  seems  to  have  been  afterwards  settled.  Martin 
died  intestate,  January  23,  1879,  leaving  a  widow,  the  said 
Lydia  J.  Martin,  but  no  children,  his  brothers  and  sisters  be- 
ing his  heirs  at  law.  He  owned  no  other  real  estate  than  the 
aforesaid  lots,  and  at  the  time  of  his  death  he  was  indebted 
to  insolvency.  His  widow  qualified  as  administratrix  of  his 
estate,  and  as  such  she  brought  this  suit  in  September,  1879, 
in  the  circuit  court  of  Mason  county  against  the  heirs  and 
creditors  of  her  intestate,  among  the  latter  was  the  defen- 
dant, J.  H.  Brooks,  to  ascertain  the  debts  of  the  estate,  have 
her  dower  assigned,  sell  the  said  lots,  settle  her  accounts,  &c. 

The  defendant  Brooks,  being  a  non-resident  was  proceeded 
against  as  such  by  order  of  publication.  The  cause  was  re- 
ferred to  a  commissioner  to  settle  the  accounts  of  the  plain- 
tiff, as  administratrix,  convene  the  creditors  by  publication 
and  report  the  debts  and  their  priorities.  The  commissioner 
made  his  report  showing  that  the  vendor's  lien  on  lot  No.  11 
had  not  been  discharged,  and  that  the  estate  was  indebted  to  the 
defendant  Brooks  $445.00,  and  to  many  other  creditors.  He 
reported  specially  that  the  plaintiff  was  the  owner  of  four 
United  States  bonds  of  $500.00  each,  claimed  by  her  in  her 
bill,  and  which  will  be  hereafter  iully  considered. 

An  order  was  likewise  made  appointing  commissioners  to 
assign  to  the  widow  for  life  as  her  dower  one  third  of  all  the 
real  estate  of  which  the  intestate  died  seized.  The  commis- 
sioners made  their  report  by  which  they  assigned  to  the  plain- 
tiff, as  her  dower,  the  upper  portion  of  said  lot  No.  11,  on 
which  is  situated  the  brick  store-house,  this  being  in  their 
judgment  one-third  in  value  of  the  interest  of  said  Martin 
in  said  lots  No.  10  and  No.  11. 

On  April  24,  1880,  the  court  entered  a  decree  confirming 
both  of  said  reports  without  exception  to  either,  and  decreed 
that  said  four  United  States  bonds  were  the  separate  property 
of  the  plaintift,  that  the  said  lot  No.  10  was  the  partnership 
property  of  the  defendant  Enos  Smith  and  the  intestate,  and 
that  said  Smith  had  a  first  lien  thereon  for  $2,793.91,  that  cer- 
tain other  debts,  including  the  vendor's  lien  for  $725.50  on 
lot  No.  11,  aggregating  about  $2,000.00  were  preferred  debts, 
and  that  the  non-preferred  debts,  amounting  to,  say,  $1,400.00, 
among  which  is  the  debt  of  the  defendant.  Brooks,  should  be 
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paid  ratably  after  paying  the  said  preferred  debtB.  Commis- 
sioners were  also  appointed  to  sell  said  lots  No.  10  and  Xo. 
11,  subject  to  the  dower  assigned  as  aforesaid. 

In  September  1880,  the  defendant  Brooks,  who  had  not  ap- 
peared in  the  cause,  with  others,  by  leave  of  the  judge  of  the 
court,  exhibited  their  bill  of  review  against  the  parties  to  the 
.original  suit  other  than  themselves.  This  bill,  which  was 
subsequently  dismissed  as  to  all  the  plaintifts  except  Brooks, 
after  setting  out  at  much  length  the  bill  and  proceedings  in 
the  original  cause,  assigns  a  number  of  alleged  errors  in  said 
proceedings  and  prays  that  decrees  entered  therein  may  be  re- 
reviewed,  reversed  and  set  aside. 

After  this  bill  of  review  had  been  filed  and  process  exe- 
cuted upon  the  defendants  therein,  the  commissioners  under 
the  decree  in  the  original  cause  before  mentioned  advertised 
and  sold  said  lots  No.  10  and  No.  11,  as  directed  by  said  de- 
cree, and  made  their  report  of  the  sales  to  the  court  from 
which  it  appears  that  Enos  Smith  became  the  purchaser  of 
the  intestate's  interest  in  lot  No.  10  at  the  price  of  $1,200.00, 
and  the  plaintiff,  the  widow,  became  the  purchaser  of  lot  No. 
11,  subject  to  her  dower  assigned  therein,  at  the  price  of 
$900.00.  To  this  report  the  defendant.  Brooks,  filed  several 
exceptions,  one  of  which  was  that  the  sale  was  improperly 
made  after  notice  of  the  pendency  of  the  bill  of  review,  and 
another  that  the  property  was  erroneously  sold  subject  to  the 
widow's  dower  without  first  satisfying  the  liens  having  pri- 
ority over  such  dower. 

By  a  decree  entered  October  20,  1880,  the  said  exceptions 
were  overruled  and  the  report  confirmed,  and  the  purchase 
money  for  lot  No.  10  ordered  to  be  credited  on  the  preferred 
debt  due  the  purchaser,  Enos  Smith. 

On  motion  of  L.  J.  Martin,  the  administratrix,  the  said 
Brooks,  under  the  order  of  the  court,  gave  security  for  any 
costs  that  might  be  incurred  in  said  bill  of  review. 

The  administratrix  then  demurred  to  the  bill  of  review 
which  demurrer,  being  argued  by  counsel,  was,  by  decree  of 
February  24, 1888,  sustained  by  the  court  and  the  bill  of  re- 
view dismissed  with  costs.  From  this  decree  and  the  decrees 
entered  in  the  original  cause,  the  defendant,  J.  H.  Brooks, 
obtained  this  appeal. 
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The  first  question  to  be  solved  is :  Has  this  appellant  the 
right  to  appeal  from  the  aforesaid  decrees  or  any  of  them  ? 
He  was  proceeded  against  by  order  of  publication  as  a  non- 
resident, and  the  only  appearance  made  by  him  in  the  circuit 
court  was  by  the  filing  of  hi»  bill  of  review  and  subsequently 
excepting  to  the  report  of  the  sale.  Our  statute  provides, 
that  any  party,  who  was  not  served  with  process,  and  did 
not  appear  in  the  suit  before  the  date  of  the  decree  of  which 
he  complains,  may  within  one  year  from  that  date,  file  his 
petition  to  have  the  proceedings  reheard  in  the  manner  pro- 
vided for  by  sections  twenty-six  and  thirty  of  chapter  one 
hundred  and  six  of  the  (/ode.  Chapter  109,  section  14,  Acts 
of  1870. 

Section  thirty,  above  referred  to,  provides  that  such  party 
upon  executing  and  undertaking  with  security  conditioned  to 
pay  all  costs  that  have  been  or  may  be  awarded  against  him 
in  the  suit  in  case  he  shall  fail  to  obtain  a  decree  therein, 
"  shall  be  permitted  to  make  such  defence  in  such  action  or  suit 
as  he  might  have  made  if  he  had  appeared  therein  before  such 
judgment  or  decree  was  rendered,"  Acts  of  1870,  chapter 
109,  section  30  ;  App.  Code,  p.  749. 

This  Court  has  repeatedly  decided  that  a  non-resident  de- 
fendant, against  whom  a  decree  has  been  rendered  upon  pub- 
lication, and  who  has  not  appeared  in  the  court  below,  is  con- 
fined to  the  remedy  prescribed  by  the  statute,  and  he  can  not 
in  the  first  instance  appeal  from  such  decree  to  this  Court. 
Vafice  V.  Snyder  J  6  W.  Va.  24 ;  Meadoios  v.  Justice^  id.,  198. 

In  many  other  cases  in  this  State  and  in  Virginia,  it  has 
been  held  that  a  literal  compliance  with  forms  is  not  required 
by  courts  of  equity,  they  regard  substance  rather  than  mere 
form,  and  so  mould  and  treat  pleadings  as  to  attain  the  jus- 
tice of  the  case.  Under  this  rule,  a  petition  for  a  rehear- 
ing has  been  treated  as  a  bill  of  review  when  the  facts  made 
it  necessary  to  so  regard  it,  and  a  notice  to  correct  a  decree 
on  bill  taken  for  confessed  has  been  treated  as  a  petition  for 
a  re-hearing.  Kendricks  v.  Whitney^  28  Grat.  646.  A  bill  of 
review  has  been  treated  as  an  original  bill,  or  a  petition  in 
the  nature  of  an  original  bill.  Hill  v.  Bowyer^  18  Grat.  346 ; 
Mettert  v.  Hagan,  Id.,  231 ;  Sturm  v.  Fleming,  22  W.  Va.  404 ; 
Biggs  v.  Armstrong,  23  Id.  760. 
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In  Hayyaond  v.  Camden,  22  W.  Va.  180,  this  Court  held 
that,  '*  A  non-resident  party,  against  whom  a  decree  has  been 
rendered  upon  order  of  publication,  having  appeared  and 
filed  his  answer  in  the  circuit  court,  stating  therein  grounds 
of  error,  and  praying  the  court  to  set  aside  the  proceedings 
had  against  him  on  account  of  said  error,  which  the  court 
upon  the  hearing  refused  to  do,  may  appeal  to  this  Court 
from  the  decree  so  refusing  to  correct  such  error,  without 
having  firat  filed  a  formal  petition  for  a  re-hearing  in  the 
caus^  and  giving  bond  for  the  costs  as  required  by  the 
statute." 

The  appellant  in  the  case  at  bar  having  filed  in  the  court 
below  what  he  styled  a  *'  bill  of  review,"  but  which,  in  fact, 
has  all  the  elements  required  for  a  petition  for  a  re-hearing 
by  the  statute,  and  having  also  filed  bond  with  security  for  the 
costs,  we  think  it  clear,  according  to  the  foregoing  authori- 
ties and  the  practice  in  courts  of  equity,  that  he  may  appeal 
from  the  decree  refusing  to  entertfiin  his  application  for  a  re- 
hearing and  correction  of  the  alleged  errors  in  the  proceed- 
ings had  in  the  cause.  His  bill  of  review  has  all  the  sub- 
stance, and  more  than  the  statute  requires  to  be  stated  in  a 
petition  for  a  re-hearing.  It  being  thus  sufficient  as  a  peti- 
tion for  a  re-hearing  and  having  been  filed  and  rejected  by 
the  circuit  court,  the  appellant  on  this  appeal  may  have  a 
review  not  only  of  the  decree  refusing  the  re-hearing,  but  also 
the  decrees  entered  in  the  cause  before  his  appearance  and 
sought  to  be  re-heard  and  corrected  by  his  said  petition ; 
that  is,  in  the  words  of  the  statute,  he  "  shall  be  permitted  to 
make  such  defense  *  *  as  he  might  have  made  it  he  had 
appeared  before  such  decree  wa«  rendered."  Thus  it  becomes 
unnecessary  to  consider  whether  the  appellant  was  entitled 
to  review  the  decrees  in  the  original  cause  by  bill  of  review 
or  not. 

The  first  error  assigned  is,  that  the  widow  was  improperly 
allowed  dower  in  the  whole  of  said  lots  No.  10  and  No.  11. 
The  facts  show  that  lot  No.  10  was  the  partnership  property 
of  Enos  Smith  and  the  intestate,  purchased  and  sold  as  such 
and  that,  on  account  of  debts  of  the  partnership,  the  court 
decreed  that  Smith,  the  surviving  purchaser  had  a  preferred 
lien  on  the  intestate's  interest  in  said  lot  for  a  sum  in  excess 
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of  the  price  for  which  it  sold.  In  this  lot,  therefore,  she  had 
DO  dower;  because  a  widow  is  not  entitled  to  dower  in  part- 
nership-lands purchased  with  partnership-funds  for  partner- 
shijHpurposes  until  the  partnership-debts  have  been  paid. 
J)(/er  V.  CUirk^  6  Mete.  (Mass.)  562;  Pieroev,  Trigg^  10  Leigh. 
406,  426. 

Lot  No.  11  was  subject  to  a  vendor's  lien  for  $725.50.  A 
widow  is  not  entitled  to  dower  in  real  estate  mortgaged  by  the 
husband  before  the  marriage.  She  is  entitled  in  such  case  to 
dower  in  the  equity  of  redemption.  Heth  v.  Cocke^  1  Rand. 
344.  The  same  rule  ai)plies  to  lands  purchased  by  the  hus- 
band either  before  or  after  the  marriage  upon  which  the  ven- 
dor has  retained  a  lien  for  part  of  the  purchase-money.  Li 
such  case  the  widow  can  have  no  dower  until  the  purchase- 
money  is  satisfied;  and  she  is  only  dowable  in  the  land 
subject  to  such  lien.  McClwre  v.  Harris^  12  B.  Mon.  261; 
Micoti  V.  Welch,  2  Bland's  Ch.  242. 

By  the  decrees  in  this  cause  the  said  two  lots  were  sold 
subject  to  the  dower  of  the  plaintift'in  both  of  them.  This 
was  plain  error;  for,  as  we  have  seen,  she  was  entitled  to  no 
dower  at  all  in  lot  No.  10,  and  only  dowable  in  lot  No.  11, 
subject  to  the  vendor's  lien  for  $725.50  thereon. 

The  sales  of  these  lots  having  been  confirmed  the  next 
question  is,  can  they  now  be  set  aside  ?  As  the  whole  dower 
was  assigned  upon  lot  No.  11,  and  lot  No.  10,  consequently, 
sold  free  from  any  dower,  no  one  could  have  been  prejudiced 
by  the  sale  of  the  latter  lot,  it  is  unnecessary  to  enquire  whether 
the  sale  of  it  could  now  be  disturbed.  But  lot  No.  11,  hav- 
ing been  sold  subject  not  only  to  full  dower  in  it,  but  also 
subject  to  an  equivalent  dower  in  lot  No.  10,  it  is  very  clear 
that  the  appellant  and  other  creditors  of  the  decedent  were 
prejudiced  by  that  sale.  The  record  shows  that  this  lot  was 
purchased  by  the  plaintiff  subject  to  her  dower  in  both  lots. 
This  Court  has  decided  that,  where  land  is  purchased  at  a 
judicial  sale  by  a  stranger  to  the  suit,  the  court  will  not 
refuse  to  confirm  the  sale  because  of  an  error  in  the  decree 
ordering  the  sale,  unless  such  error  did  have  the  efiect  of 
causing  the  lands  to  sell  for  materially  less  than  they  would 
have  otherwise  brought ;  but,  that  the  court  would  set  aside 
the  sale  for  such  error  when  the  record  clearly  showed  that 
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the  lands  sold  for  materially  less  than  they  otherwise  would, 
on  account  of  such  error.  Hughes  v.  Hamilton^  19  W.  Va. 
368  ;   Triinbk  v.  Herold,  20  Id.  602. 

The  sale  in  the  case  before  us  was  excepted  to  by  the  appel- 
lant before  confirmation,  and  the  purchaser  was  not  a  stran- 
ger, but  the  plaintift  in  the  suit  and  the  very  party  who  was 
benefitted  by  the  prejudice  done  to  the  creditors  of  the  estate. 
That  the  sale,  subject  to  this  erroneously  assigned  dower,  was 
clearly  such  as  would  of  necessity  materially  effect  the  price 
of  lot  and  cause  it  to  bring  much  less  than  it  would  other- 
wise have  brought  is  too  plain  for  discussion.  The  circuit 
court  should,  therefore,  have  set  aside  the  sale  of  lot  No.  11, 
and  ordered  a  sale  of  such  part  of  it,  free  from  any  dower, 
as  would  pay  off  the  vendor's  lien  and  then  assigned  dower 
in  the  residue  and  sold  that  subject  to  such  doweronly ;  or  if  that 
were  impracticable  the  whole  lot  should  have  been  sold  free 
of  dower  and  the  widow  paid  a  gross  sum  in  lieu  of  her 
dower  in  the  surplus  proceeds  after  satisfying  the  vendor's 
lien. 

The  only  other  assignment  of  error  is  that  the  court  errone- 
ously decreed  that  certain  United  States  bonds  were  the 
separate  property  of  the  widow  and  that  she  was  entitled  to 
hold  the  same  against  the  claims  of  the  creditors  of  the 
decedent.  The  plaintiff*  in  her  bill  avers  that  she  was  united 
in  marriage  with  the  decedent,  George  Martin,  on  February 
19,  1876 ;  "that  before  said  marriage  and  in  consideration 
thereof  and  of  the  love  and  affection  he  had  for  her,  the  said 
George  Martin  gave  and  delivered  to  her,  as  her  own  sole 
and  separate  property,  four  several  United  States  bonds  of 
$500.00  each,"  Ac. 

It  is  not  claimed  that  there  was  any  written  contract  in 
regard  to  these  bonds,  and,  therefore,  unless  the  transaction 
was  fully  executed  and  completed  by  the  delivery  of  the 
bonds,  it  was  void  under  the  filth  subdivision  of  our  statute 
of  frauds, — chapter  98,  Code  p.  535. 

To  establish  the  parol  gift  and  delivery  of  said  bonds,  the 
plaintiff  was  examined  on  her  own  behalf ;  it  is,  therefore, 
necessary  to  determine  first  whether  or  not  she  was  a  com- 
petent witness  as  to  that  matter.  The  whole  of  her  testimony 
HO  far  as  it  bears  upon  the  issue  in  regard  to  the  gilt  and 
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delivery  of  these  bonds,  consists  of  acts  and  conversations  of 
the  said  Martin  who  was  dead  at  the  time  her  testimony  was 
given,  and  it  was  clearly  incompetent  according  to  numerous 
decisions  of  this  Court. — GaldweU  v.  Prindle^  11  W.  Va.  307 ; 
Anderson  v.  Cramer,  Id.  562;  Owens  v.  Owens,  14  Id.  88. 

The  objection  to  her  testimony  is,  that  it  is  incompetent. 
It  is  immaterial,  therefore,  that  such  objection  was  not  made 
in  the  court  below,  it  may  be  made  for  the  first  time  in  the 
appellate  court — Bose  v.  JBrovm,  11  W.  Va.  122. 

It  is  insisted,  however,  by  the  counsel  for  the  plaintiff,  that 
the  statute  —  section  23,  chapter  130,  Code — relates  only  to 
suits  against  the  personal  representative  or  heirs  at  law  ot 
the  deceased  person,  and  as  this  suit  involves  merely  a  con- 
troversy between  the  plaintift  and  the  creditors  of  the  deced- 
ent, the  statute  has  no  application.  This  position  is  too 
untenable  for  serious  consideration.  The  only  mode  by 
which  creditors  can  reach  the  assets  of  the  estate  of  a  de- 
ceased person  is  through  the  title  acquired  thereto  by  the 
representatives  and  heirs  from  the  deceased  person.  If  the 
coustruction  contended  for  were  sustained,  the  statute  would 
have  no  effect  in  any  suit  against  the  representatives  of  a 
person  who  died  insolvent;  for,  in  such  case  the  creditors 
alone  are  interested  and  neither  the  personal  representative 
nor  the  heirs  have  any  pecuniary  interest.  There  is  nothing 
in  the  terms  or  the  spirit  of  the  statute  to  support  such  a  con- 
struction. 

Excluding  the  testimony  of  the  plaintifi  relating  to  conver- 
sations and  transactions  had  personally  between  the  plaintift 
and  the  decedent  in  regard  to  the  gift  and  delivery  of  said 
bonds,  the  other  testimony  is  plainly  insuflScient  to  establish 
such  gift.  It  is  proved  in  the  cause  that  the  plaintiff  and 
decedent  inter-married  in  February,  1876 ;  that  in  Novem- 
ber, 1875,  prior  to  the  marriage,  the  decedent  was  very  ill 
and  not  expected  to  survive  his  illness;  that  plaintiff  was 
then  and  had  been  for  about years  engaged  to  be  mar- 
ried to  him,  and  he  at  that  time  sent  to  the  bank,  where  he 
had  the  bonds  in  controversy  for  safe-keeping,  and  had  them 
brought  to  him ;  that  when  they  were  brought  he  was  lying 
in  bed,  and  plaintiff  was  present  waiting  upon  him ;  that 
when  handed  to  him  he  took  them  out  of  the  envelope  and 
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then  put  them  in  it  again  and  called  the  plaintift,  handed  her 
the  package  and  said,  "  Jennie,"  (meaning  the  plaintift,) 
"  put  them  in  the  little  drawer  with  the  other  things ;"  that 
she  took  them  and  put  them  in  a  drawer  of  the  decedent  in 
the  room  ;  that,  a  day  or  two  afterwards,  he  was  looking  over 
his  notes  and  the  plaintiff  got  from  the  drawer  a  paper  or 
envelope  that  looked  like  the  one  in  which  said  bonds  had 
been  put  and  he  "  told  her  when  she  went  home  to  take  that 
with  her  which  she  did ;"  that  in  a  short  time  after  they  were 
taken  from  the  bank  they  were  returned  to  it  and  put  there 
on  special  deposit  in  the  name  of  Martin,  the  decedent,  who 
thereafter  sold  one  of  the  bonds  and  used  the  proceeds  and 
the  interest  collected  on  all  the  bonds  for  his  own  use  and  the 
other  bonds  remained  in  the  bank  in  his  name  until  afler  his 
death ;  that  some  time  in  1877,  Martin  was  needing  some 
money  and  in  conversation  with  the  witness,  who  was  then 
in  business  with  him,  he  referred  to  said  bonds  and  ^^  said  he 
had  the  bonds  there  and  could  use  them  if  he  wanted,  or 
something  to  that  effect,  but  he  didn't  want  to  do  it;  that  he 
had  given  them  to  Jennie,  and  wanted  me  '*  (the  witneg8)'*to 
try  and  collect  up  some  money  so  that  he  would  not  have  to 
break  on  them." 

The  foregoing  is  all  the  testimony  in  relation  to  the  gift  of 
the  bonds,  excluding  the  incompetent  testimony  of  the  plain- 
tiff", and,  in  my  judgment,  it  is  too  vague  and  inclusive  to 
authorize  the  Court  to  hold  that  there  was  in  fact  either  a 
gift  or  a  delivery  of  the  bonds  to  the  plaintift  as  her  own 
property.  The  circumstances  are  all  against  such  a  conclu- 
sion and  the  direct  testimony  would  be  just  as  pertinent  to 
show  that  the  decedent  had  placed  the  bonds  in  plaintiff's 
hands  for  safe-keeping  during  his  sickness,  or  that  he  intended 
to  make  them  a  do'tiatio  mortis  causa  to  her  in  the  event  of  his 
then  death,  as  it  would  be  to  show  an  absolute  gift,  the  word  gift 
or  any  equivalent  term  tending  to  show  an  intention  to  part 
with  the  title  to  the  bonds  was  never  used,  and  such  inten- 
tion cannot  be  necessarily  inferred  from  anything  in  the 
testimony.  As  soon  as  Martin  recovered  the  bonds  were  re- 
placed in  the  bank  in  his  name.  He  sold  one  of  them  and 
collected  and  used  as  his  own  the  interest  every  six  months 
from  that  time  till  his  death  more  than  two  years  after,  with- 
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out  an  intimation  that  he  was  not  the  absolute  owner,  and  it 
was  not  until  after  his  death  that  the  present  claim  of  the 
plaintifi  was  asserted,  so  far  as  the  record  here  shows.  Mar- 
riage is  not  only  a  meritorious  but  a  valuable  consideration 
and  will  support  a  conveyance  or  gift  against  the  debts  of 
existing  creditors  if  made  without  notice  of  any  fraud  on  the 
part  of  the  grantee  or  donee.  Hmning  v.  Wickham,  29  Qrat. 
628.  But  a  gift  ot  this  character  must  be  completed  by  a 
delivery  of  the  property  to  the  donee  with  an  intention  by 
the  donor  to  part  absolutely  with  both  the  title  and  the  pos- 
session, and  this  must  be  proven  by  clear,  unequivocal  and 
convincing  evidence.     This  has  not  been  done  in  this  case. 

It  is  scarcely  necessary  to  add  that  the  plaintift  cannot  sus- 
tain her  claim  as  a  donatio  mortis  causa.  It  is  essential  to-B 
valid  gift  mortis  causa,  that  the  donor  should  make  it  in  his 
last  illness,  and  in  contemplation  and  expectation  of  death  ; 
and  if  he  recovers  the  gift  becomes  void.  Weston  v.  Hight, 
17  Me.  287. 

For  the  reasons  aforesaid,  the  decree  of  the  circuit  (;ourt 
of  February  24,  1883  must  be  reversed  also,  so  much  ot  the 
decree  of  April  24, 1880,  as  confirms  the  report  assigning 
dower,  and  orders  the  sale  of  lot  No.  11  subject  to  dower  so 
assigned  by  said  report,  and  likewise  that  portion  which  de- 
crees to  the  plaintift  the  United  States  bonds  therein  men- 
tioned and  $916.73,  the  proceeds  of  a  bond  sold  and  interest 
in  the  others,  and  also  so  much  ot  the  decree  of  October  20, 
1880,  as  confirms  the  sale  of  lot  No.  11  in  all  other  respects, 
the  two  last  mentioned  decrees  are  affirmed  with  costs  to  the 
appellant  against  the  appellee,  L.  J.  Martin,  and  the  cause  is 
remanded  to  said  court  for  further  proceedings  there  to  be 
had  in  accordance  with  the  principles  announced  in  this 
opinion. 

Affirmed  in  Part.     Reversed  in  Part.     Remanded. 
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WHEELING. 

Shattuck  k  Jackson  v.  Knight  &  Bros,  et  aL 
Submitted  January  22, 1885.— Decided  April  11, 1885. 

1.  A  trust-deed  by  insolvent  debtors,  partners,  conveying  their  goods, 

wares  and  merchandise  in  their  store-rooms  and  the  goods,  wares 
and  merchandise,  which  they  might  thereafter  purchase  and 
put  in  said  store-rooms  to  secure  certain  debts  of  the  firoi,  and 
making  no  provisions  as  to  the  possession  of  said  goods,  wares 
and  merchandise,  but  simply  providing,  that,  if  ail  said  debts 
were  not  paid  within  thirty  days,  said  property  after  being  ad- 
vertised for  thirty  days  might  be  sold  by  the  trustee  for  cash,  is 
per  se  fraudulent  on  ics  face  and  void  as  to  all  the  creditors  of 
the  grantors,    (p.  595-600.) 

2.  When  a  paper  purporting  to  t)e  a  deed  conveying  land  to  secure 

debts  of  the  grantors  appears  to  have  been  executed  not  under 
the  seals  of  the  grantors,  it  does  not  create  a  lien,  so  as  to  defeat 
a  subsequent  attaching  creditor  of  the  grantors.  Buch  a  paper  is 
in  substance  nothing  more  than  a  contract  for  a  lien  u{)on  the 
land  to  be  created  by  a  deed  of  trust,    (p.  601,) 

Green,  Judge,  furnishes  the  following  statement  of  the 
case  : 

On  February  2, 1884,  C.  H.  Shattuck  and  J.  M.  Jackson 
Jr.,  partners  in  business  as  Shattuck  &  Jackson,  sued  out  an 
attachment  in  the  circuit  court  of  Mason  county  against  S. 
N.  Knight  and  G.  W.  Knight,  partners  as  S.  N.  Knight  & 
Brother,  for  $366.19.  This  attixchment  was  levied  the  same 
day  on  town-lots  Nos.  164  and  165  in  Clifton  and  lotsNos.  40 
and  41,  in  Grantsburg,  and  also  on  the  goods,  &c.,  particularly 
specified  in  their  store.  The  affidavit,  on  which  this  attach- 
ment was  based,  stated,  that  Shattuck  &  Jackson  were  about 
to  institute  a  suit  in  equity  in  the  circuit  court  of  Mason 
county  against  S.  N.  Knight  &  Bro.  for  the  recovery  of  debts 
due  by  a  promissory  note  on  February  10,  1884,  and  that 
they  were  entitled  in  this  suit  to  recover  this  $366.19  with 
interest  thereon.  The  grounds  for  issuing  the  attachment 
are  stated  to  be :  First,  that  the  defendants  had  assigned  and 
disposed  of  their  property  with  intent  to  defraud  their  credi- 
tors ;  and  secondly,    that  they  had  fraudulently  concealed 
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their  property  and  choses  in  action.  The  facts  relied  on  to 
sustain  these  grounds  tor  the  attachment  were,  that  they  had 
executed  a  deed  of  trust  to  Thomas  G.  Hogg,  trustee,  dated 
January  9,  1884,  conveying  those  lots  in  Clitton  and  Grants- 
burg  in  said  county  and  all  their  goods,  wares  and  merchan- 
dise then  in  their  store-room  in  Clifton  and  the  goods,  wares 
and  merchandise,  which  they  might  thereafter  purchase  and 
have  in  their  said  store-room,  to  secure  certain  alleged  debts, 
a  copy  of  which  deed  of  trust  is  filed  with  the  affidavit ;  that 
on  January  12,  1884,  they  executed  what  was  called  a  deed 
of  trust  but  was  not,  because  it  was  not  a  deed,  being  an  un- 
sealed paper,  which  pretended  to  convey  to  the  said  trustee 
the  four  lots  aforesaid  to  secure  a  pretended  debt  to  John  W. 
Bates  of  $2,352.16,  a  copy  of  which  paper  is  also  filed  with 
this  affidavit.  The  affiant  also  asserts,  that  he  is  informed 
and  believes,  that  they  do  not  owe  said  Bates  anything ;  that 
on  January  15,  1884,  they  made  another  deed  of  trust  to  H. 
G.  Nease,  trustee,  conveying  their  stock  of  goods  to  secure 
the  payment  of  a  certain  promissory  note  to  C.  E.  Hogg  and 
others ;  copy  of  this  deed  of  trust  is  also  filed ;  and  lastly, 
that  on  January  17,  1884,  they  executed  to  the  last  named 
trustee  another  deed  of  trust  conveying  the  same  stock  of 
goods  to  secure  three  notes  to  W.  E.  Edwards,  one  tor  $200.00, 
due  February  8,  1884;  another  tor  $350.00,  due  February 
27, 1884,  and  the  third  for  $200.00,  due  March  1,  1884,  and 
a  copy  of  this  deed  was  also  filed,  all  of  them  having  been  ■ 
recorded. 

The  affiant  alleges,  that  after  the  making  of  these  deeds  of 
trust  the  grantors  continued  in  possession  of  this  stock  of 
goods  carrying  on  their  business,  trading  and  selling  their 
goods,  wares  and  merchandise  as  before  the  making  of  the 
deeds ;  that  they  have  many  notes  and  accounts,  which  they 
refuse  to  disclose,  and  that,  when  called  upon  to  secure  the 
plaintiffs  claim,  they  admitted,  they  had  such  notes  and  ac- 
counts, but  said  nobody  could  find  where  they  were,  and 
their  books  did  not  show  who  owed  them  nor  in  what  amount 

The  bill  of  the  plaintiffs  was  filed  at  April  rules,  1884.  It 
sets  out  the  facts  stated  in  this  affidavit  and  alleges,  that  said 
deeds  of  trust  including  the  one,  which  was  not  sealed,  were 
all  fraudulent  and  void  and  were  intended  to  delay,  hinder 
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and  defraud  the  creditors  of  8.  N.  Knight  &  Bro.  It  files  the 
affidavit,  on  which  the  attachment  was  based,  and  copies  of 
all  the  deeds  of  trust  as  exhibits.  The  following  parties  were 
made  defendants  by  the  bill:  S.  N.  Knight,  Qeorge  W. 
Knight  and  the  trustees  and  cestuLs  que  trust  in  the  different 
deeds  of  trust. 

The  defendants  filed  answers  denying,  that  there  was  any 
traud  in  the  deeds  of  trust,  or  that  S.  N.  Knight  k  Bro.  had 
continued  in  tjie  possession  of  the  goods,  wares  and  merchan- 
dise after  the  execution  of  the  deeds  of  trust,  or  were  carry- 
ing on  their  business  as  merchants,  trading  and  selling  said 
goods  as  before  the  making  of  these  deeds. 

These  answers  were  replied  to ;  and  depositions  were  taken 
on  both  sides,  which  prove,  that  the  first  deed  of  trust  written 
and  dated  January  9,  1884,  was  written  by  James  L.  Knight, 
a  i>arty  secured  in  this  deed  of  trust  and  a  brother  to  the 
grantors  S.  N.  Knight  &  Bro.,  except  the  last  clause,  which 
secures  some  $877.00  to  Rebecca  and  Margaret  Somerville  to 
be  paid  out  of  any  surplus,  that  might  remain  after  paying  all  the 
other  debts  secured  by  this  deed  of  trust ;  and  this  clause  was 
written  by  A.  L.  Knight,  another  brother.  It  was  written 
late  on  the  evening  of  Thursday,  January  9,  1884,  and  was 
acknowlcged  that  evening  before  by  A.  L.  Knight  as  a  notary 
public  and  recorded  the  next  morning  at  11  o'clock.  The 
trustee  in  this  deed  was  Thomas  G.  Hogg,  the  son  of  James 
A.  Hogg,  who  with  James  L.  Knight,  a  brother  of  the 
grantor,  was  the  preferred  cestui  que  trust  in  the  deed  of  trust 
James  A.  Hogg  was  also  a  brother-in-law  of  the  grantor  in  this 
deed  of  trust.  The  trustee,  Thomas  G.  Hogg,  was  also  the  clerk 
in  the  store  of  8.  N.  Knight  &  Bro.,  the  grantors  in  the  deed  of 
trust.  After  this  trust-deed  was  made  and  recorded,  the  store 
was  kept  open  and  goods  were  sold  with  the  knowledge  of  the 
trustee,  the  grantors  and  the  principle  cestui  que  trust  till  the 
close  of  the  week  Saturday  night,  January  12, 1884.  During 
this  time  there  was  sold  out  of  the  store  to  Matt  8.  Gibbons, 
a  son-in-law  of  A.  L.  Knight  and  a  nephew  by  marriage  of 
the  grantor  in  this  deed,  who  kept  a  grocery  store  in  Clifton, 
where  8.  N.  Knight  &  Bro.  did  business,  1125.00  worth  of 
groceries  to  put  in  his  store ;  and  the  money  arising  from 
these  sales  was  applied  to  the  payment  of  debts  not  secured 
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by  the  deed  of  trust.  James  L.  Knight  also,  who  drew  this 
deed  of  trust  and  was  secured  in  it,  bought  some  $30.00  or 
$40.00  worth  of  goods,  which  were  credited  on  his  open 
account  with  S.  N.  Knight  &  Bro.,  which  was  not  secured  in 
this  deed  of  trust. 

All  this  was  done  with  the  knowledge  of  the  trustee  in 
this  deed  of  trust,  who  was  then  acting  as  a  clerk  in  the 
store  in  the  employment  of  S.  N.  Knight  &  Brother,  and, 
though  that  is  not  proven,  doubtless  with  the  knowledge  of 
the  other  cestui  qm  trusty  James  A.  Hogg,  who  was  the  father 
of  this  trustee  and  clerk.  He  says  that  he  heard  of  this  deed 
of  trust  on  Friday  evening,  when  his  son,  the  trusstee,  told 
him,  and,  I  think,  it  must  be  inferred  told  him  that  the  store 
was  still  being  kept  open  and  goods  being  sold  by  S.  N. 
Knight  &  Bro.,  as  if  the  deed  had  not  been  given.  For  this 
was  done  with  the  knowledge  and  approbation  of  the  gran- 
tors, the  trustee  and  the  principle  cestui  que  <rM5^and,Idoubt 
not,  with  the  knowledge  and  approval  of  James  A.  Hogg, 
who  next  to  James  L.  Knight  was  principally  secured  in 
this  deed  of  trust. 

There  were  included  in  this  deed  of  trust  two  lots,  which 
were  the  property  of  George  W.  Knight  individually,  worth 
about  $800.00 ;  and  the  balance  of  the  real  estate  conveyed 
by  this  deed  of  trust  was  worth  about  $975.00,  and  the  store 
goods  about  $4,000.00. 

The  firm  of  S.  N.  Knight  &  Bro.  owed  about  $10,000.00, 
which  was  not  secured,  and  had  about  $10,000.00  of  debts 
due  to  them,  of  which  about  $2,000.00  had  been  collected  or 
assigned  since  the  giving  of  this  deed  of  trust.  There  was 
no  proof  to  show,  that  any  of  the  debts  secured  by  any  of 
these  deeds  of  trust  were  fraudulent  or  pretended  debts.  It 
was  also  proven,  that  the  trustee  in  this  deed  of  trust  took 
possession  of  this  stock  of  goods  on  January  14th  or  15th,  1884 ; 
and  it  may  be  presumed,  that  after  that  time  the  store  was 
kept  open  and  goods  sold  by  S.  N.  Knight  &  Bro.,  just  as 
they  had  been  betore  the  making  of  this  first  deed  of  trust. 
There  was  no  proof  in  reference  to  any  other  deeds  of  trust 
or  of  the  circumstances  under  which  they  were  made.  It 
was  also  proven,  that  when  an  agent  of  the  plaintiff  in  the 
latter  part  of  December,  1883,  was   urging  S.  N.  Knight  & 
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Bro.  to  transfer  to  him  accounts  to  pay  the  plaintifts'  debt, 
he  was  told  that  they  intended  to  collect  these  debts  them- 
selves, and  when  told  that  somebody  would  attach  the 
books  of  the  firm,  the  reply  was:  "  Let  them  go  ahead  and 
try  it.     If  they  do,  they  won't  find  them  on  the  books." 

This  being  the  substance  of  the  evidence,  the  court  on  Sep- 
tember 16,  1884,  rendered  the  following  decree : 

*'  This  cause  came  on  this  day  to  be  heard  on  the  bill  and 
exhibits  therewith  filed,  upon  the  answer  of  the  defendants 
thereto  and  the  plaintiff's  replications  thereto,  upon  the  depo- 
sitions of  witnesses  duly  taken  and  filed  in  this  cause  for 
plaintiffs  and  defendants,  upon  the  petition  of  James  L.  Knight 
and  James  A.  Hogg  filed  in  this  cause,  and  upon  the  motion 
of  the  defendants  to  quash  the  attachment  awarded  in  this 
cause,  and  was  argued  by  counsel.  Upon  consideration  of  all 
of  which,  the  court  is  of  opinion  that  the  plaintiffs  are  not  en- 
entitled  to  the  relief  prayed  for.  It  is  therefore  adjudged, 
ordered  and  decreed  that  the  plaintiff^s  bill  be  and  the  same 
is  hereby  dismissed,  and  that  the  said  motion  be  and  the  same 
is  hereby  sustained,  and  the  said  attachment  is  hereby 
quashed ;  and  it  is  further  considered  by  the  court  that  the 
defendants  recover  of  the  plaintiffs  their  costs  in  this  behalf 
expended,  including  a  statute  fee  of  $20.00  as  allowed  by 
law;  all  of  which  is  adjudged,  ordered  and  decreed  accord- 
ingly/' 

From  this  decree  the  plaintiffs  have  obtained  an  appeal  and 
supersedeas. 

W.  S.  Sands  for  appellants. 

Charles  E,  Hogg  tor  appellees. 

Grbbn,  Judge  : 

The  first  enquiry  to  be  made  in  this  case  is :  Was  the  deed 
of  trust  of  January  9, 1884,  referred  to  in  the  bill  and  charged 
to  be  fraudulent,  either  on  its  face  fraudulent  or  in  fact  made 
with  intent  to  delay,  hinder  and  defraud  the  creditors  of  the 
grantors,  a^d  was  this  fraudulent  intent  known  to  the  bene- 
ficiaries in  the  deed  of  trust  ?  If  either  of  these  enquiries 
must  be  answered  in  the  affirmative,  the  decree  of  the  circuit 
court  must  be  reversed,  even  if  the  attachment  was  improp- 
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erly  issued  and  had  to  be  quashed ;  for  the  bill  would  be  still 
good,  as  every  creditor  of  a  debtor,  whether  he  has  a  judg- 
ment or  not,  has  ^  right  without  issuing  an  attachment  to  file 
a  bill  to  set  aside  a  fraudulent  deed  made  by  his  debtor  to 
delay,  hinder  and  defraud  him  and  other  creditors.  (Codej 
chapter  133,  section  2.) 

Was  this  deed  of  trust  fraudulent  per  se  ?  After  convey- 
ing certain  real  estate  it  proceeds :  "  And  also  the  following 
personal  property,  to-wit,  all  the  goods  and  wares  and  mer- 
chandise now  in  the  store-room  of  S.  N.  Knight  &  Bro  (the 
grantor)  in  the  town  of  Clifton  in  said  county,  and  the  goods, 
wares  and  merchandise,  that  they  may  hereafter  purchase  or 
acquire  in  said  firm  and  have  in  said  store,  in  trust  to  secure 
certain  debts  named."  The  deed  concludes :  "  If  all  of  said 
notes  (secured)  are  not  paid  within  thirty  days,  all  of  said 
property  may  be  advertised  and  after  giving  thirty  days  no- 
tice sold  for  cash,  or  so  much  as  will  pay  said  notes  and  costs 
of  sale."  It  is  not  claimed  in  the  argument  of  counsel  for 
the  appellee,  that  this  deed  or  any  other  deed  of  trust  could 
pass  the  title  to  the  goods,  wares  and  merchandise,  which  the 
grantors  might  thereafter  purchase  and  place  in  this  store,  or 
that  the  creditors  of  the  grantor  secured  by  this  deed  of  trust 
could  in  a  court  of  equity  set  up,  that  they  had  any  lien  by 
virtue  of  this  deed  on  any  such  goods  subsequently  purchased 
by  the  grantors  and  placed  in  this  store.  That  this  is  so,  is 
obvious.  But  it  is  claimed  by  appellees'  counsel,  that  the  in- 
sertion of  this  nugatory  clause  in  this  deed  of  trust  did  not 
render  it  fraudulent/?^  se.  To  sustain  his  views  he  refers  to 
several  authorities,  most  of  which  throw  no  light  on  this 
point.  The  most  pertinent  of  these  is  Brockenbrough  v. 
Brockenbroughy  31  Grat.  589,  where  it  was  held,  that  a  deed 
of  trust  conveying  a  farm  and  all  the  grantor's  horses, 
mules,  cattle,  sheep  and  hogs,  and  all  such  cattle,  as  should 
thereafter  be  placed  on  said  farm  by  the  grantor,  to  secure 
certain  debts  then  due,  was  not  per  se  fraudulent. 

While  the  Virginia  cases  have  especially  of  recent  years 
gone  much  further  in  sustaining  deeds  of  trust  alleged  to  be 
fraudulent  than  the  courts  of  West  Virginia,  yet  I  do  not  hesi- 
tate to  say,  that  the  simple  inclusion  in  a  deed  of  trust  con- 
veying existing  property  of  the  grantor  of  personal  property. 
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which  the  grantor  might  afterwards  acquire,  would  not  nec- 
essarily in  every  case  render  the  deed  of  trust  fraudulent  on 
its  face;  yet  in  some  cases  such  a  provision  would  render  such 
deed  of  trust  fraudulent  per  se.  Whether  in  any  particular 
case  it  would  render  the  deed  of  trust  perse  fraudulent  on  its 
face  would  depend  very  much  upon  the  character  of  the  per- 
sonal property  conveyed  and  the  character  of  that  attempted 
t^)  be  conveyed  when  thereafter  acquired  by  the  grantor.  If 
the  trustee  by  the  terms  of  the  deed  of  trust  is  not  to  take 
possession  of  the  personal  property  till  an  indefinite  future 
time,  and  the  provision,  whereby  afler-acquired  property  of 
the  grantor  is  attempted  to  be  conveyed  to  pay  trust-debts, 
and  the  inference  from  the  character  of  the  property  con- 
veyed and  attempted  to  be  conveyed  is,  that  the  design  of  the 
grantor  clearly  shown  by  these  provisions  was,  when  he  ex- 
ecuted the  deed  of  trust,  to  hinder  other  creditors  and  at  the 
same  time  not  to  devote  any  of  his  property  then  owned  by 
him  and  conveyed  in  the  deed  of  trust  to  the  payment  of 
the  debts  professedly  secured  by  it,  but  to  keep  possession 
of  it  and  disiKise  of  it  ius  he  pleased,  and  to  dispose  of  the 
proceeds  as  he  chose,  then  such  deed  is  per  se  fraudulent 
on  its  face.  But  if  in  a  particular  case  because  of  the  char- 
acter of  the  property  conveyed  or  attenii)ted  to  be  conveyed 
no  such  inference  must  necessarily  be  drawn,  then  such 
deed  of  trust  is  not  per  se  fraudulent,  because  of  such  pro- 
vision. 

To  which  class  of  these  cases  the  deed  of  trust  under  consid- 
eration belongs,  I  will  now  investigate.  In  so  doing  I  will 
confine  myself  to  the  West  Virginia  authorities  and  those  of 
the  State  of  Virginia  decided  before  the  establishment  of  this 
State.  They  suffice  to  settle  clearly  this  question;  and  a 
reference  to  other  authorities  on  this  point  would  only  con- 
fuse. There  are  certain  principles  governing  in  cases  of  this 
description,  which  are  well  settled  in  this  State.  In  the  first 
place  it  is  well  settled,  that  the  retention  by  the  terms  of  a 
deed  of  trust  by  the  grantor  of  certain  kinds  of  personal 
property,  such  as  household  furniture,  farming  implements, 
libraries,  &c.,  not  perishable  in  its  nature  nor  consumable  in 
its  use,  which  is  conveyed  to  secure  debts,  and  which  is  not 
to  be  sold  for  some  time,  does  not  render  the  deed  of  trust 
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perse  fraudulent ;  and  when  this  is  the  character  of  the  prop- 
erty, a  provision,  that  it  shall  remain  in  the  possession  of  the 
grantor  till  the  sale,  is  not  even  a  badge  of  fraud  unless 
made  so  by  other  provisions  in  the  deed  of  trust  or  by  sur- 
rounding circumstances.  (Shipwith  v.  Cknnimgham^  8  Leigh. 
271 ;  Janey  v.  Barnes,  11  Leigh.  100 ;  and  Cochran  v.  Paris, 
11  Grat.  348 ;  Klee  ^  Bro.  v.  Reitzenberger,  23  W.  Va.  749, 
syl. ;  Harden  v.  Wagner,  22  W.  Va.  356.)  In  such  case  a 
creditor  not  secured  may  hasten  the  sale  or  subject  the  use 
of  the  property,  reserved  till  the  sale  to  the  grantor,  by  suit 
in  equity  or  by  a  sale  of  such  interest  under  his  execution. 
{Lewis  V.  Gaperton,  8  Grat.  148.) 

But  if  the  property  conveyed  by  the  deed  of  trust  is  of  such 
a  character,  as  must  be  consumed  in  the  use,  and  by  the  provis- 
ion in  the  deed  it  is  not  to  be  sold  tor  a  considerable  time, 
and  the  grantor  is  to  remain  in  possession  of  it  till  the  sale, 
then  such  deed  \q  perse  fraudulent,  for  the  obvious  reason  that 
the  postponement  of  the  sale  for  a  considerable  time  and  the 
retention  of  the  possession  of  such  property  till  the  sale  could 
only  have  been  inserted  for  a  fraudulent  purpose  and  with  a 
view  of  enabling  the  grantor  in  such  deed  of  trust  to  defeat 
its  declared  purpose  of  having  such  property  devoted  as  a 
security  for  certain  specified  debts.  For  if  the  grantor  had 
really  intended,  that  such  property  should  be  sold  for  the 
payment  of  specified  debts,  he  would  not  have  provided  for 
its  retention  and  use  by  himself  for  such  a  considerable  length 
of  time,  inasmuch  as  such  retention  and  use  by  consuming 
the  property  would  defeat  the  professed  object  of  the  deed. 
The  same  conclusion  must  be  reached,  if  the  property,  though 
not  consumable  in  its  use,  is  perishable  in  its  character  and 
could  not  be  preserved  till  the  time  of  sale.  The  retention 
of  the  possession  of  such  property  could  not  have  been  stipu- 
lated for  by  the  grantor  on  the  face  of  the  deed  except  with 
thedesign  of  selling  such  property,  before  it  perished  or  was 
greatly  diminished  in  value,  and  appropriating  the  proceeds  as 
he  pleased ;  and  therefore  it  was  not  intended  by  the  deed  to 
appropriate  it,  as  the  deed  professed,  to  the  payment  of  speci- 
fied debts,  and  such  deed  could  have  been  intended  only  to 
protect  such  property  from  other  creditors.  It  is  therefore 
per  se  fraudulent.     {Klee  v.  Reitzenberger,   23   W.   Va.  754 ; 
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Gardner  v.  Johisoriy  9  W.  Va.  403;  Gardner  v.  Bodwittg,  9  W. 
Va.  121;  CUiflin  v.  Foley,  22  W.  Va.  434;  Lang  v.  Lee,  3 
Rand.  410;  Bums  v.  Janvey^  11  Leigh.  100;  Sheppards  v. 
ywr/?m,  3  Grat.  374 ;  Spence  v.  Bagwell,  6.  Grat.  444 ;  ^rf- 
dington  v.  Eihridge,  12  Grat.  436.)  So  if  the  property  con- 
veyed wa«  a  stock  of  goods,  wares  and  merchandise,  a 
provision  on  the  face  of  the  deed  of  trust,  that  the  grantor 
should  retain  the  possession  thereof  till  sale,  which  is  not  to 
take  place  for  a  considerable  time,  would  render  the  deed 
per  se  fraudulent,  for  the  obvious  reason  that  the  mere  hold- 
ing possession  of  such  a  stock  of  goods  could  be  of  no  possi- 
ble advantage  to  the  grantor  or  any  one  else,  and  he  must 
have,  when  he  executed  such  deed,  intended  to  defeat  its 
professed  objects  by  selling  the  goods,  wares  and  merchandise 
while  in  his  possession  and  devoting  the  proceeds  to  his  own 
use.  The  only  object,  which  he  could  have  had  in  making 
such  a  deed  of  trust,  must  have  been  to  delay  and  hinder  his 
creditors  by  preventing  them  from  seizing  the  property  to  pay 
their  debts.  {K>(hn  v.  Mack^iW.  Va.  186;  Gardner  ^  Co. 
V.  Bodwlag's  Adnwusiraior,  9  W.  Va.  121 ;  Kite  v.  Beitzenber- 
</fT,  23  W.  Va.  syl.  2,  p.  749;  Lang  v.  Lee,  3  Rand,  410; 
Burns  v.  Janrey,  11  Leigh.  100;  Sluppardsv.  Turpin,  3  Grat. 
374;  Spence  v.  Bagwell,  6  Grat.  444;  Adding  ton  v.  Ethridge, 
12  Grat.  436.) 

But  if  the  provision  in  the  deed  ol  trust  be,  that  the  trustee 
in  such  a  case  may  continue  the  business  in  order  to  realize 
the  trust-fund  and  wind  up  the  business,  the  deed  is  not 
fraudulent  7?cr  se;  and  if  the  deed  further  provides,  that  the 
grantor  shall  attend  to  the  business  under  the  control  and 
direction  of  the  trustee,  that  provision  will  not  render  the 
deed  of  trust  per  se  fraudulent.  {Harden  v.  Wagner,  22  W. 
Va.  syl.  8,  p.  357;  Marks  v.  Hill,  15  Grat.  400;  Gorden  v. 
Cannon,  18  Grat.  387.)  In  a  case  where  a  stock  of  goods, 
wares  and  merchandise  is  conveyed  in  a  deed  of  trust  to  secure 
debts,  the  property  not  to  be  sold  for  a  considerable  time,  if 
there  be  any  provisions  in  the  deed,  which  clearly  indicate, 
that  the  grantor,  when  he  made  it,  intended  to  remain  in 
possession  of  the  property  until  the  day  of  sale,  such  deed  will 
be  regarded  as  per  se  fraudulent,  precisely  as  it  would  be,  had 
there  been  in  it  an  express  provision,  that  the  grantor  should 
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remain  in  possession  of  the  goods  until  the  day  of  sale.  If 
such  intention  appears  on  the  face  of  the  deed,  whether  it 
he  express  or  implied,  is  entirelj-  immaterial.  {Gardner  v. 
Johvston,  9  W.  Va.  411 ;  Gardner  ^  Co,  v.  Bodwing's  Admin- 
istratrix, 9  W.  Va.  121 ;  Clajlin  v.  Foley,  22  W.  Vu.  434 ; 
Ijevesay's  Executor  et  al.  V.  Brand  et  al.,  22  W.  Va.  585 ;  Klee 
^  Brothei'S  v.  Reitzenberger  etal,  23  W.  Va.  749.) 

Let  us  now  apply  these  principles  to  the  deed  of  trust  of 
January  9,  1884,  with  a  view  to  ascertaining,  whether  it  be 
2?<?r5f?  fraudulent.  It  does  not  expressly  provide,  that  the  gran- 
tors are  to  remain  in  the  possession  and  control  of  the  goods, 
wares  and  merchandise  conveyed  by  the  deed  of  trust,  and 
which  under  its  provisions  could  not  be  sold  in  less  than 
sixty  days  after  the  deed  was  executed ;  but  it  appears  on 
the  lace  of  this  deed  of  trust  as  distinctly,  as  if  it  had  been 
expressly  so  stated,  that  the  grantors  intended,  when  they 
executed  this  deed,  to  remain  in  the  possession  ot  this  store- 
room and  of  the  goods,  wares  and  merchandise  and  to 
sell  and  dispose  of  them  at  their  pleasure.  It  is  almost  in 
words  stated,  that  they  intended  or  expected  to  add  to  this 
stock  of  goods  after  the  execution  of  this  deed  ot  trust 
by  purchasing  other  goods ;  for  the  deed  says,  "the  goods, 
wares  and  merchandise  that  the  grantors  may  hereafter  pur- 
chase or  acquire  in  said  firm  or  have  in  said  store"  are  thereby 
conveyed.  Now  it  would  be  absurd  to  suppose,  that  these 
parties  expected  to  purchase  more  goods  and  put  them  in  this 
store  simply  to  be  sold  by  the  trustee  at  public  sale.  This 
would  be  imposing  on  the  grantors  much  trouble  and  loss, 
for  of  course  the  goods  could  not  be  sold  at  public  auction 
for  what  they  cost.  One  of  the  grantors  in  his  deposition 
estimates  the  loss  on  goods,  so  sold  at  twenty-five  per  cent. 
It  is  obvious,  that  no  such  folly  was  dreamed  of,  and  that 
in  addition  to  the  stock  ot  goods,  after  the  deed  of  trust  was 
given,  the  grantors  intended  to  sell  as  usual  the  goods  so 
added ;  and  ot  course  it  was  designed  by  the  grantors  to 
mingle  the  goods  so  purchased  by  them  with  the  goods, 
which  they  already  had  on  hand.  This  is  almost  expressed 
on  the  face  of  the  deed  of  trust ;  for  it  provides  for  the  dis- 
position of  the  old  stock  and  these  additions  in  precisely  the 
same  manner.     It  is   further  obvious,  that  the   grantors  in- 
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tended  from  time  to  time  to  sell  both  from  the  old  stock  of 
goods  and  from  the  added  goOds,  just  as  they  had  been  doing 
before  the  execution  of  this  deed  of  trust.  It  being  thus 
obvious  on  the  face  of  this  deed  of  trust,  that,  when  they 
executed  it,  the  grantors  intended  to  remain  in  possession  of 
the  store  and  goods  conveyed  and  to  sell  these  goods  just  as 
they  had  been  doing  for  at  least  sixty  days,  this  deed  gave  to 
the  persons  professedly  secured  by  it  no  real  pledge  of  these 
identical  goods  to  the  payment  of  their  debts,  but  was  in- 
tended, as  is  shown  on  the  face  of  the  deed,  to  delay  and 
hinder  other  creditors,  and  as  against  them  it  is  per  se  on  its 
face  fraudulent  and  void.  This  deed  of  trust  bears  so  strong 
a  resemblance  to  the  deed  of  trust  in  Claflin  v.  Foley^  22  W. 
Va.  434,  which  the  Court  declared  per  se  fraudulent,  that  I 
regard  that  case  as  controlling  this  on  the  question  now 
under  consideration.  The  facts  proven  in  this  case  show 
beyond  question,  that  this  deed  of  trust  of  January  9,  1884, 
was  fraudulent  in  fact  as  well  as  in  law.  It  was  executed 
with  a  fraudulent  intent ;  but  if  it  had  not  been,  as  we  have 
seen,  it  was  per  se  traudulent.  Though  executed  with  a 
fraudulent  design  by  the  grantor,  it  would  still  have  been 
valid  to  secure  the  debts  due  Rebecca  and  Margaret  Somer- 
ville,  for  vve  have  no  reason  to  believe,  that  they  had  any 
notice  of  the  fraudulent  designs  of  the  grantors  in  this 
deed  of  trust;  and  if  they  had  not,  the  deed  of  trust,  if  it 
had  not  been  pei^  se  fraudulent,  would  have  been  good  as  to 
them.  (Lockhart  v.  Beckley^  10  W.  Va.  88 ;  Goshom\s  Execu- 
tor V.  Snodgrass,  17  W.  Va.  772;  Garland  v.  RioeSj  4  Raud. 
282.)  But  when,  as  in  this  case,  the  deed  of  trust  is  per  se 
fraudulent,  the  law  conclusively  presumes,  that  all  parties 
claiming  under  such  deed  had  notice  of  and  participated  in 
such  fraud,  and  no  proof  to  the  contrary  will  be  permitted ; 
and  as  this  intention  will  be  imputed  to  the  whole  instru- 
ment and  all  the  parties  connected  with  it,  the  deed  will  be 
declared  void  in  tola.  [Clajlm  v.  Foley,  22  W.  Va.  441 ;  Gar- 
land V.  Bices,  4  Rand.  310.)  The  deed  under  consideration 
must  therefore  be  declared  void  not  only  so  far  as  it  conveys 
this  stock  of  goods,  but  also  so  far  as  it  conveys  the  real 
estate  named  in  it.  This  Court  must  declare  it  for  these 
reasons  void  in  ioto  as  against  the  creditors  of  the  grantors. 
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As  to  the  paper  executed  on  January  12,  1884,  by  S.  N. 
Knight  and  S.  N.  Knight  &  Bro.,  and  by  the  wives  of  S.  N. 
Knight  and  G.  W,  Knight,  though  it  purports  to  convey  real 
estate  and  nothing  but  real  estate  to  Thomas  Q.  Hogg,  trus- 
tee, to  secure  a  debt  due  John  W.  Bates,  yet,  as  it  was  not 
executed  under  the  seals  of  any  of  the  grantors,  it  created 
no  lien  upon  the  lands  named  in  it  as  against  the  plaintiffs 
in  this  cause.     {I^att  v.  Sfterrar^  4.  W.  Va.  448.) 

The  deeds  of  trust  executed  by  S.  N.  Knight  &  Bro.  and 
S.  N.  Knight  and  G.  W.  Knight  individually,  and  by  their 
wives,  dated  January  15,  1884,  and  January  17,  1884,  and 
duly  acknowledged  and  recorded  the  same  day  conveyed  to 
n.  G.  Nease,  trustee,  the  goods,  wares  and  merchandise  be- 
longing to  S.  N.  Knight  &  Bro.,  in  Clifton,  West  Virginia,  to 
secure  certain  debts  specified  in  the  deeds.  The  form  of 
these  deeds  of  trust  was  that  set  out  in  the  Code  of  West 
Virginia,  chapter  72,  section  5 ;  and  on  their  face  they  are 
wholly  unexceptionable.  Of  course  the  wives  of  the  gran- 
tors need  not  have  united  in  them,  but  their  uniting  while 
perfectly  useless  did  no  harm.  There  is  not  a  particle  of  evi- 
dence to  show,  that  the  grantors  in  these  deeds  of  trust  de- 
signed any  fraud  in  executing  them.  Indeed  the  evidence 
shows,  that  after  the  execution  of  these  two  last  deeds  of  trust 
the  grantors  in  them  never  were  in  the  possession  or  had  any 
control  over  the  goods,  wares  and  merchandise  conveyed. 
They  are  therefore  valid  and  binding  and  have  precedence 
over  the  plaintiffs'  attachment,  which  was  not  issued  or  served 
for  more  than  two  weeks  after  these  valid  deeds  of  trust  were 
executed. 

The  plaintiffs'  attachment  in  this  case  was  valid  and  can  not 
be  quashed  and  created  a  lien  on  the  property,  upon  which  \i 
was  levied,  from  February  2,  1884.  The  affidavit,  on  which 
this  attachment  was  issued,  was  sufficient  to  authorize  the 
issuing  of  the  attachment ;  and  the  material  facts  set  out  to 
show  the  existence  of  the  first  ground,  on  which  the  attach- 
ment was  based,  were  sufficient  to  establish  this  ground,  that 
is :  "  that  the  defendants  had  assigned  and  disposed  of  their 
property  with  intent  to  defraud  their  creditors."  This  affi- 
davit stated  the  execution  by  the  defendants  of  the  deed  of 
trust  dated  January  9, 1884,  and  there  was  filed  with  the  affi- 
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davit  a  certified  copy  of  the  deeci  ot  trust,  which  had  been  re- 
corded. We  have  seen,  that  this  deed  of  trust  conclusively 
establishes  the  first  ground  for  issuing  the  attachment.  I 
need  not  consider,  wliether  the  facts  stated  sustain  or  do  not 
sustain  tlie  second  ground  for  issuing  this  attachment.  But 
I  will  say,  that  it  seems  to  me,  tlicy  did  not.  This  however 
is  immaterial ;  for  it  is  sufficient,  that  the  facts  stated  should 
sustain  any  one  of  the  grounds  for  the  attachment  set  out  in 
the  affidavit. 

Thefinal  decree  of  the  circuit  court  of  Mason  county  must  be 
reversed ;  and  this  cause  must  be  remanded  to  the  circuit  court 
ot  Mason  county  to  be  further  i)roceeded  with.  S.  N.  Knight 
in  his  deposition  states,  that  the  goods,  wares  and  merchan- 
dise of  S.  N.  Knight  &  Bro.,  on  which  the  attachment  in  this 
cause  was  levied,  and  which  w^as  conveyed  in  the  trust-deeds 
dated  January  15,  1884,  and  January  17,  1884,  mentioned  in 
the  proceedings  in  this  cause,  have  been  sold  by  an  order  of 
the  court  at  fifty-five  cents  on  the  dollar  of  their  cost.  Xo 
such  order  appears  in  the  copy  of  the  record  as  presented  to 
this  Court.  But,  I  presume,  some  such  order  has  been  en- 
tered, and  such  sale  made  either  of  the  whole  or  of  a  part 
of  said  goods,  wares  and  merchandise.  If  the  whole  of  tbem 
have  not  been  sold,  they  must  all  be  sold ;  and  after  paying 
the  costs  of  sale  the  proceeds  must  be  applied  first  to  the  paj- 
ment  of  what  may  be  due  on  the  debt  secured  by  the  said 
deed  of  trust  of  January  15,  1884,  and  then  to  the  payment 
of  what  may  be  due  on  the  debts  secured  by  the  said  dee<l 
of  trust  of  January  17,  1884,  and  then  to  the  payment 
of  the  debts  of  the  plaintiffs  in  the  bill  named,  and  to  the 
payment  of  all  the  costs  of  this  suit  incurred  in  the  circuit 
court  of  Mason  county ;  if  the  proceeds  of  such  sale  shall 
prove  insufficient  to  pay  all  tlie  sums  aforesaid,  then  the  said 
circuit  court  of  Mason  county  shall  order  the  sale  of  the  real 
estate,  on  which  the  attachment  issued  in  this  cause  was  levied, 
selling  first  the  real  estate  owned  by  S.  N.  Knight  and  G.  W. 
Knight  jointly  or  as  jjartners  under  the  name  and  firm  of  S. 
N.  Knight  &  Bro.,  and  then,  if  necessary,  the  real  estate  of  G. 
W.  Knight  levied  upon ;  and  the  proceeds  of  such  sales  shall 
be  applid  to  the  payment  of  the  costs  of  this  suit  in  the  cir- 
cuit court  of  Mason  county  and  to  the  debt  of  the  plaintifts 
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named  or  such  part  thereof,  as  may  remain  uni)aid  ;  and  8uch 
other  and  further  proceedings  shall  be  had,  as  are  necessary 
and  proper  to  carry  out  the  views  expressed  in  tliis  opinion 
and  are  in  accordance  with  the  principles  governing  courts  of 
equity.  The  decree  to  be  entered  in  this  Court  must  reverse, 
set  aside  and  annul  the  decree  of  September  16,  1884,  and 
the  appellant  must  recover  of  the  appellees  other  than  C.  E. 
Hogg,  A.  A.  Holland,  J.  X.  Casto,  W.  E.  Edwards  and  II. 
6.  Nease,  the  trustee,  and  cesiuis  que  trust  in  said  deeds  of 
trust  dated  January  15,1884,  and  January  17,  1884,  their 
costs  in  this  Court  expended.  And  proceeding  to  render 
such  decree,  as  the  court  below  should  have  rendered,  the 
defendants'  motion  to  quash  the  attachment  issued  in  this 
cause  must  be  overruled;  and  said  attachment  must  be  de- 
clared a  valid  lien  on  all  tlie  property,  upon  which  it  was 
levied,  from  February  2,  1884,  the  day  it  was  levied  and 
the  decree  must  declare,  that  the  deed  of  trust  marked 
"A."  and  dated  January  9,  1884,  filed  with  the  affidavit 
on  which  said  attacliment  was  based,  is  per  se  fraudulent, 
and  must  adjudge  the  same  null  and  void  as  against  the 
plaintiff  and  all  other  creditors  of  S.  N.  Knight  &  Bro.,  or 
S.  N.  Knight,  or  G.  W.  Knight  individually;  and  must  fur- 
ther declare  that  the  paper  marked  "B."  filed  with  said  affi- 
davit, dated  January  12,  1884,  and  purporting  to  convey 
certain  real  estate  in  trust  to  secure  a  debt  due  John  W. 
Bates,  not  having  been  executed  under  the  seals  of  any  of 
the  grantors  or  parties  to  said  paper,  creates  no  lien  on  the 
real  estate  it  pui^iorts  to  convey  as  against  the  plaintiffs  in 
this  cause  ;  and  must  further  declare  the  two  deeds  of  trust 
marked  respectively  "  C."  and  "  D.,"  and  dated  respectively 
January  15, 1884,  and  January  17, 1884,  to  be  good  and  valid 
deeds  of  trust  which  created  liens  cm  the  goods,  wares  and 
merchandise  named  in  them,  and  on  which  the  attachment 
of  the  plaintiffs'  was  subsecjuently  levied ;  and  must  declare 
that  said  deeds  of  trust  created  liens  on  said  goods,  wares 
and  merchandise,  which  have  priority  over  the  lien  of  the 
plaintiffs  on  the  farm,  and  in  the  order  of  the  dates  of  said 
deeds  of  trust.  And  this  cause  must  be  remanded  to  the 
circuit  court  of  Mason  county  to  be  further  proceeded  with 
according  to  the  principles  and  instructions  laid  down  in 
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this  opinion,  and  further  according  to  the  principles  govern- 
ing courts  of  equity. 

Reversed. 


WHEELING. 

Bean  v.  Bean. 
Submitted  January  23,  1885.— Decided  April  11,  1885. 

1.  Two  suits  are  brought  at  the  same  time— the  one  on  the  law  and 

the  other  on  the  chancery  side  of  the  court — the  parties  being 
the  same  in  lx)th  cases;  the  same  order  is  made  in  the  law  and 
the  chancery  case  referring  each  to  an  arbitrator  **  to  take  and 
settle  all  accounts  between  the  plaintiff  and  defendant,  and 
finally  to  determine  their  claims  in  full  against  each  other;"  the 
suits  are  between  two  brothers  and  the  same  subject-matter  to  a 
large  extent  is  involved  in  the  suits.    Held  : 

An  award  made  in  the  one  case  of  the  matters  involved  in 
that  only  without  passing  upon  the  mattei-s  in  the  other  is 
bad,  because  it  does  not  embrace'all  the  matters  submitted. 

(p.  607.) 

2.  An  award  to  be  valid  must  be  flnal  and  certain,  it  must  adjudicate 

all  matters  submitted,  and  if  it  leaves  any  such  matter  open  for 
future  controversy,  it  is  invalid,    (p.  608.) 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court : 

-E.  Willis  Wilson  for  appellant. 

T.  B,  Swann  for  appellee. 

Snyder,  Judge: 

At  the  May  rules,  1881,  A.  M.  Bean  brought  an  action  of 
assumpsit  and  also  a  suit  in  chancery  against  J.  J.  Bean  in 
the  circuit  court  of  Kanawha  county — the  latter  suit  is  against 
the  defendant  in  his  own  right  and  as  administrator  of  Wil- 
liam Bean,  deceased,  the  father  of  the  plaintiff  and  defendant. 
The  plaintiff  had  been  administrator  of  said  William  Bean 
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and  was  succeeded  as  such  by  the  defendant.  Both  suits 
related  more  or  less  to  matters  arising  out  of  the  settlement 
of  said  estate  and  transactions  had  between  the  parties  in 
reference  thereto. 

An  order  was  made  in  the  lawcase  July  8,  1881,  and  on  the 
21st  day  of  that  month  the  same  order  was  made  in  the  chan- 
cery suit.     The  order  so  entered  in  both  cases  is  as  follows  : 

"  By  consent  of  parties,  this  cause  is  referred  to  J.  E.  Mid- 
dletou  as  arbitrator  to  take  and  settle  all  accounts  between 
plaintift  and  defendant,  and  finally  to  determine  their  claims 
in  full  against  each  other,  upon  evidence  taken  by  and  laid 
before  him,  and  the  arbitrator  is  ordered  to  give  ten  days' 
notice  to  the  counsel  of  record  of  the  time  and  place  ot  taking 
the  account." 

In  June,  1882,  the  following  order  was  entered  in  the 
chancery  suit : 

"  Upon  their  motion,  Thomas  Long  and  Emily,  his  wife, 
Samuel  Ilonaker  and  Lucinda,  his  wife,  Wilson  Kessiner 
and  Sarah,  his  wife,  Thomas  N.  Bean  and  William,  Austin 
and  Mary  Adkins  and  Peter  Bean,  sons  of  Floyd  Bean,  Joseph 
McCormack  and  Caroline,  his  wife,  Franklin  Bean  and 
William  Bean  and  Betty  Carney  are  made  parties  defendants 
to  this  suit,  and  by  consent  of  all  parties,  the  orders  hereto- 
fore directed  in  this  cause  are  continued  in  force,  and  the 
depositions  of  witnesses  heretofore  taken  in  this  cause  are  to 
be  read  as  to  all  parties  thereto." 

Subsequently,  Middleton,to  whom  the  cases  were  referred, 
filed  his  "  report,"  dated  March  17,  1883,  entitled  in  tlie 
names  of  both  causes,  the  material  parts  of  which  are  in  these 
words : 

"The  above  named  causes  having  been  heretofore  com- 
mitted to  the  undersigned,  a  commissioner  of  this  court,  to 
adjust  by  way  of  arbitration  the  matters  of  controversy  be- 
tween the  parties  thereto,  this  the  result  of  considerable  eftbrt, 
patience  and  vexation,  is  respectfully  submitted  as  a  report 
upon  such  part  of  the  matters  referred  to  him  as  in  his  opin- 
ion came  legitimately  within  the  scope  of  his  authority,  be- 
ing the  matters  involved  in  the  suit  at  law  only. 

'*  In  the  proceedings  of  this  investigation,  considering  the 
relation  of  the  parties  and  the  subject  matter  in  controversy 
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as  rairtod  in  the  cluiDcorv  cause  between  these  [)arties  and  their 
inseperable  connection  with  an  unsettled  estate  oi  their  late 
father,  as  administrator  and  ex-administrator,  with  unsettled 
administration  accounts  involving  the  interest  of  other  par- 
ties as  co-heirs  in  the  estate  of  the  late  William  Bean,  deceased, 
and  wlio  are  not  nor  have  been  at  any  time  before  me,  your 
commissioner  is  not  able  to  understand  how  he  can  settle  mat- 
ters ot  disputes  that  enter  so  materially  into  the  settlement  ol 
accounts  of  said  estate  with  the  representatives  thereof,  which 
settlements  never  having  been  made,  your  commissioner  has 
nothing  before  him  upon  which  he  can  predicate  individual 
rights  of  heirs  of  William  Bean,  deceased,  or  how  tar  the 
administrators  may  be  indebted  to  their  estate  or  r«>e  rersa^ 
hence  he  is  unable  to  act  on  that  branch  of  the  case  before 
him,  and  resiiectfully  submits  his  conclusions  and  actions  in 
that  respect  to  the  court." 

Then,  after  explaining  the  causes  of  delay  and  attributing 
the  same  to  tlie  persistence  of  the  defendant  for  further  time 
to  produce  liis  evidence  and  his  urgent  demand  for  further 
delay  for  that  puriK)se,  the  commissioner  concludes  his  report 
as  follows: 

"  Very  lately,  and  during  tlie  present  session  of  your 
Honor's  court,  the  same  demand  has  been  made  by  defend- 
ant for  the  further  postponing  action  in  the  case  to  a  time 
beyond  the  present  term  of  court,  but  your  commissioner  ie 
of  opinion  that  it  were  best  to  now  submit  to  the  court  his 
conclusions  from  what  is  before  him,  though  limited  and 
meager,  as  the  surest  means  of  a  finality  of  this  vexed  contro- 
versy, througli  such  action  as  the  judgment  of  the  court  may 
dictate  upon  his  work,  lie  therefore  submits  the  same  ai* 
follows : 

"In  the  opinion  of  your  commissioner,  the  plaintiff  is 
entitled  to  recover  of  the  defendant" — here  the  amounts  and 
character  ot  certain  claims,  aggregating  $324.70,  as  of  March 
8,  188B,  wliich  aggregate  the  commissioner  finds  due  from 
the  defendant  to  the  plaintiff  with  costs. 

Upon  the  filing  ot  this  report  on  March  20,  1883,  the 
court  made  an  order  in  the  law  case  alone  requiring  the 
parties  to  show  cause  "why  said  award"  should  not  be  en- 
tered as  the  judgment  of  the  court. 
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The  plaintiif  and  defendant  both  answered  the  rule,  the 
former  insisting  that  "the  award"  should  be  entered  as  the 
judgment  oi  the  court  and  the  latter  excepting  and  objecting 
thereto  on  various  grounds,  only  one  ot  which  need  be  noticed 
and  that  is,  that  the  submission  having  been  made  in  both 
suits  with  the  intention  and  purpose  ot  the  parties,  that  the 
abitrator  should  "take  and  settle  all  accounts  between  the 
plaintift  and  defendant,  and  finally  to  determine  their  claims 
in  full  against  each  other,"  and  the  award  returned,  being 
only  as  to  the  matters  in  the  action  at  law,  does  not  follow 
the  submission,  and  should,  therefore,  be  set  aside. 

On  July  13, 1883,  the  court  holding,  that  the  objections 
and  answer  of  the  defendant  were  insufficient,  entered 
judgment  in  favor  of  tlie  plaintift  against  the  defendant  for 
$324.70,  the  amount  of  the  award,  with  costs.  The  defend- 
ant excepted  and  obtained  this  writ  of  error. 

It  does  not  seem  to  me  that  there  can  be  any  serious  doubt 
as  to  the  object  and  purpose  of  the  parties  in  consenting  to 
refer  these  suits  to  arbitration.  They  were  brothers  and 
wished  to  settle  their  disputes  out  of  court.  The  subject 
matters  of  both  cases  were  so  intimately  interwoven  and 
connected  that  it  was  not  only  more  convenient  but  almost 
essential  to  the  full  attainment  of  justice  that  they  should  be 
settled  together  and  by  the  same  |)erson  or  tribunal.  The 
two  causes  being  on  different  sides  of  the  court — the  one  on 
the  law  and  the  other  on  the  chancery  side,  they  could  not 
be  heard  together  by  the  court,  nor  could  they  be  referred 
together  except  by  entering  separately  the  same  order  in 
each  case  as  was  done.  The  order  itself  I'equires  the  arbi- 
trator "to  take  and  settle  all  accounts  between  the  plaintiff 
and  defendant  and  finally  to  determine  their  claims  in  full 
against  each  other."  This  language  of  course  could  not  refer 
to  the  claims  alone  in  the  law  case.  They  were  not  "all  the 
accounts"  and  "claims  against  each  other;"  for  if  so,  there 
were  no  claims  in  the  (chancery  suit  and  it  should  not  have 
been  referred  but  dismissed.  The  terms  used  in  the  order,  ex 
vi  termini^  embraced  all  accounts  and  claims  in  both  suits  and 
all  held  by  either  party  against  the  other,  whether  then  filed 
in  either  or  thereafter  produced  before  the  arbitrator.  The  or- 
der could  not  have  been  more  comprehensive.     It  was  to  settle 
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by  arbitration  all  accounts  and  claims  of  the  one  partj 
against  or  in  favor  of  the  other  whatever  might  be  their 
nature.  That  such  was  the  intention  and  is  the  true  inter- 
pretation ot  the  order  is  too  apparent  for  discussion.  Such 
was  plainly  the  construction  of  it  by  the  arbitrator  and  he, 
tlierefore,  as  his  report  shows,  acted  simply  as  a  commissioner 
reporting  the  evidence  and  facts  to  the  court  tor  its  action, 
and  he  did  not  in  fact  attempt  to  make  an  award  and  the 
report  returned  by  him  shows  that  he  did  not  consider  it  an 
award. 

Whether  after  the  order  making  additional  parties  to  the 
chancery  suit  had  been  made,  (if  such  an  order  could  make 
the  persons  therein  named  parties,)  any  award  could  have 
been  made  in  the  suits,  is  a  question  not  presented  by  the 
record  and  will  not  be  considered,  as  I  am  clearly  of  the 
opinion  that  the  court  erred  in  entering  judgment  on  the 
report  of  the  commissioner  or  award  as  it  is  styled  by  the 
circuit  court. 

An  award  to  be  valid  must  follow  the  submission  and  em- 
brace all  the  matters  referred,  unless  withdrawn  by  the  parties 
or  not  presented  to  the  arbitrator.  And  it  it  omits  any 
material  matter  embraced  by  the  submission  and  thereby 
leaves  such  matter  open  for  future  controversy  between  tlie 
parties  it  is  bad  and  will  be  set  aside.  It  must  be  final  and 
certain  and  must  conclusively  adjudicate  all  matters  submit- 
ted. If  it  leaves  any  such  matter  for  future  settlement 
or  dispute  it  is  invalid.  Flaharty  v.  Beattt/,  22  W.  Va. 
698;  Barton's  Law  Pr.  178;  1  Id.  Chy.  Pr.  556;  Tenna?i(  v. 
IHrine,  24  W.  Va.  387  ;Stva7in  v.  Deem,  4  Id.  368. 

The  judgment  of  the  circuit  court  must,  therefore,  be  re- 
versed, the  pretended  award  set  aside  and  the  case  remanded 
to  the  said  court  for  further  proceedings. 

Reversed.    Remanded. 
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WHEELING. 
Williamson  t'.  Hays. 

26  609 
Submitted  January  30,  1885.— Decided  April  11.  1886.  ff  ^ 

52  362 

1.  To  entitle  any  person  to  obtain  a  writ  of  error  or  appeal  from  a  &2dso 

Judgment,  he  must  be  l>oth  a  party  to  the  case  and  be  aggrieved         25     aoc 
by  thejudgment.    (p.  613.) 


m. 

25       609 
62       369 


2.  In  proceedings  instituted  in  the  county  court  to  establish  a  ferry 

or  in  other  cases  before  the  county  court,  where  there  are  no  formal       26        » 

parties  defendants,   when  the  proceedings  are  instituted,  the  

county  court  ought  not  to  permit  any  person  to  be  made  a  party 
defendant  or  contestant,  so  as  to  give  him  a  right  to  obtain  a  writ 
of  error  to  the  judgment  of  the  court,  if  such  person  have  no  in- 
terest iu  the  subject-matter  before  the  court  except  such  interest 
as  he  has  in  common  with  all  other  members  of  the  community, 
(p.  616.; 

3.  The  county  court  should  in  such  cases  permit  any  one  to  become  a 

contestant  and  party  to  the  proceeding,  so  as  to  give  him  a  right 
to  obtain  a  writ  of  error  to  the  judgment,  if  such  person  has  a  pe- 
culiar interest  in  the  controversy  different  from  that  of  all  other 
members  of  the  community,  though  this  interest  be  not  a  vested 
right,  which  could  be  infringed  by  the  judgment  of  the  court,  and 
which  might  entitle  him  to  pecuniary  compensation,    (p.  616.) 

4.  Upon  the  application  of  a  party  to  the  county  court  for  the  estab- 

lishment of  a  new  ferry  across  a  stream,  where  there  is  a  ferry 
already  established  in  close  proximity  to  the  site  of  the  proposed 
ferry,  the  county  court  should  permit  the  proprietor  of  the  old 
ferry  to  be  made  a  party  contestant ;  and  if  this  be  done,  such 
proprietor  is  entitled  to  apply  for  a  writ  of  error  to  thejudgment 
of  the  county  court  establishing  the  new  ferry,     (p.  618.) 

5.  In  such  a  case  an  important  enquiry  to  be  made  by  the  county 

court  before  establishing  such  new  ferry  is.  whether  the  travel 
and  business  across  the  stream  is  or  is  not  sufficient  to  support 
reasonably  well  two  ferries,  as  the  result  of  such  enquiry  must 
have  much  weight  in  determining  the  question,  whether  the 
new  ferry  should  or  should  not  be  established,    (p.  619.) 

Green,  Judge,  furnishes  the  following  statement  of  the 
ease: 

A.  R.  Williamson  after  having  posted  notice  at  the  front 
door  of  the  court  house  of  Tyler  county  and  in  three  other 
public  places  in  Union  district  in  said  county  for  more  than 
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three  weeks  of  his  intention  so  to  do  made  an  application  in 
writing  to  the  county  court  of  said  county  for  the  establish- 
ment of  a  ferry  from  Williamson's  landing  in  Union  district 
in  said  county  across  the  Ohio  river  to  the  town  of  Matamoras, 
in  the  State  of  Ohio.  The  court  on  January  16,  1882,  ap- 
pointed three  commissioners  to  view  the  same  and  report  to 
the  court  the  advantages  and  disadvantages,  which  in  their 
opinion  will  result  as  well  to  individuals  as  to  the  public  from 
the  proposed  ferry,  the  facts  and  circumstances  that  may  be 
useful  in  enabling  the  court  to  determine,  whether  such  ferry 
ought  to  be  established  or  not.  These  commissioners  being 
first  sworn  reported  on  February  9,  1882,  that  they  consid- 
ered the  proposed  landing  as  practicable  as  most  other  feriy- 
landings  on  the  Ohio  river ;  that  to  persons  going  to  Mata- 
moras in  Ohio  from  the  country  immediately  back  of  this 
landing,  or  lying  below  it  further  down  the  river,  it  would 
save  a  distance  of  one  mile  and  one-third  of  a  mile  in  going 
and  returning ;  but  that  during  low  water  the  ferry-boats 
can  not  come  nearer  the  West  Virginia  shore  than  two  hun- 
dred yards,  though  they  were  told,  when  this  was  the  case, 
the  river  could  be  forded  by  a  horse.  There  is  a  public  road 
running  to  this  landing.  The  establishment  of  the  ferry 
would  be  an  advantage  to  A.  R.  Williamson  and  a  disadvan- 
tage to  Alexander  Hays,  the  proprietor  of  a  ferry  across  the 
Ohio  a  short  distance  above  this  proposed  ferry.  They  sub- 
mit with  their  report  a  plat  of  the  river  and  these  two  ferries 
and  the  roads  leading  to  them  and  of  the  town  of  Matamoras 
on  the  Ohio  river  on  the  Ohio  side.  By  this  map  it  appears, 
that  the  town  of  Matamoras  lies  between  the  old  or  Hays's  ferry 
and  the  proposed  ferry  occupying  almost  the  whole  distance 
between  them,  the  old  or  Hays's  ferry  near  the  upper  part 
of  the  town  and  the  proposed  ferrj'  near  the  lower  part  of 
the  town.  There  is  a  public  road  running  back  into  the 
country  at  right  angles  to  the  river  Irom  each  of  these  ferry- 
landings,  and  a  road  up  and  down  the  river  nearly  parallel  and 
about  a  quarter  of  a  mile  from  it,  which  intersects  these  two 
roads.  The  road  leading  to  the  old  or  Hays's  ferry  is  known 
as  the  Moore-road,  and  the  one  leading  to  Williamson's  land- 
ing the  route  of  the  proposed  ferry  is  known  as  Zion  road. 
From  Williamson's  proposed  landing  to  the  point,  where  in 
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low  water  a  ferry-boat  could  come,  there  is  a  plank  walk 
some  two  hundred  yards  in  length. 

Alexander  Hays,  the  owner  of  the  upper  or  old  ferry,  ap- 
peared to  oppose  the  establishment  of  this  ferry ;  and  the  case 
was  continued  till  the  July  term.  At  that  time  the  contes- 
tant, Alexander  Hays,  and  the  applicant,  A  R.  Williamson, 
each  introduced  eleven  witnesses  before  the  court,  who  were 
examined ;  but  their  statements  I  deem  it  unnecessary  to  give. 
After  the  argument  of  the  case  the  court  rejected  the  appli- 
cation oi  A.  R.  Williamson.  He  objected  to  this  judgment 
and  moved  for  a  new  trial,  which  motion  the  court  overruled; 
and  he  thereupon  took  a  bill  of  exceptions,  which  sets  out 
the  statements  made  by  ea<jh  of  the  eleven  witnesses  and 
then  proceeds  as  follows : 

"  The  court  further  certifies  that  the  following  facts  were 
in  their  opinion  proven  on  the  trial  of  said  application : 

"First.  It  was  proven  that  the  amount  of  travel  coming 
in  on  the  Zion  road  and  the  road  leading  up  the  river  was 
greater  than  the  travel  coming  in  on  the  Moore  road  and  the 
road  leading  down  the  river,  and  that  persons  coming  in  on 
said  first  two  mentioned  roads  going  to  Matamoras  would 
save  from  one  and  one-third  to  one  and  one-half  miles  travel 
in  going  to  and  returning  from  Matamoras  by  crossing  at  the 
proposed  ferry  instead  of  Hays's  (the  ferry  already  established.) 

"  Second.  It  was  proven  that  the  ferry  already  established 
at  Hays's  landing,  and  owned  and  conducted  by  Alexander 
Hays,  was  and  is  abundantly  able  to  accommodate  the  entire 
travelling  public  wishing  to  cross  the  river  near  Matamoras, 
and  had  accommodated  the  same,  when  the  amount  of  travel 
was  as  large  again  as  it  is  now ;  Mr.  Hays  however  stating 
that  on  public  days  he  had  had  sometimes  to  hire  help. .  And 
it  was  also  proven  that  said  ferry  was  well  attended  and  kept. 

"  Third.  It  was  proven  that  the  passage  could  be  made 
more  quickly  at  Hays's  ferry  than  at  the  ferry  proposed  to  be 
estabhshed. 

"  Fourth.  It  was  proven  that  at  either  Hays's  landing  or 
Williamson's  landing  boats  could  be  brought  to  the  roads 
leading  thereto  no  difference  how  high  th^  river  was. 

"  Fifth.  It  was  proven  that  at  any  stage  of  low  water  the 
i       shore  could  be  reached  and  the  crossing  made  without  diflS- 
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culty  from  Hays's  landing,  and  it  was  also  proven  that  for 
some  time  during  the  summer  or  fall  of  1881  Williamson's 
landing  could  not  be  so  reached,  but  that  a  board-walk  had 
to  be  built  to  the  wing-dam  some  distance  out  into  the  river, 

"  Sixth.  It  was  proven  that  Hays's  ferry  was  ottener  ob- 
structed by  ice  than  the  proposed  ferry  would  be,  and  that 
during  windy  weather  the  water  at  Hays's  ferry  was  rougher, 
being  deeper  than  at  the  proposed  terry,  but  it  was  also 
proven  that  the  waves  were  no  more  dangerous  at  Hays's 
ferry  during  windy  weather  than  at  the  proposed  ferry. 

"  Whereupon  the  court  gave  judgment  against  the  estab- 
lishment of  the  aforesaid  ferry ;  and  the  said  A.  R.  William- 
son by  his  attorney  thereupon  moved  the  court  to  set  aside 
said  judgment  and  grant  him  a  now  trial  of  this  cause,  on  the 
ground  that  the  same  is  contrary  to  the  law  and  the  evidence, 
which  motion  was  overruled  by  the  court;  to  which  opinion 
of  the  court  in  overruling  said  motion  the  said  A.  R.  Wil- 
liamson excepted  and  tendered  this  his  bill  of  exceptions, 
and  prays  that  the  same  may  be  signecl,  sealed  and  made  part 
of  the  record  in  this  cause,  which  is  accordingly  done. 

"  F.  E.  BoYLKS,  PresuievL     [L.  S.] 
"  John  B.  (Iorrell,  Com'r.     [L.  S.]" 

These  facts  were  fair  deductions  from  the  statements  of 
these  eleven  witnesses  and  the  report  of  the  commissioners, 
and  they  state  about  all  that  was  proven  by  this  evidence. 

From  this  judgment  of  the  county  court  A.  R.  Williamson 
obtained  what  is  really  a  writ  of  error  granted  upon  his  pe- 
tition assigning  errors  in  the  record  of  the  county  court  in 
this  case  filed  with  the  petition,  which  was  addressed  to  the 
judge  of  the  circuit  court  of  Tyler  county.  The  circuit  court 
of  Tyler  on  the  presentation  of  this  petition  did  on  April  15, 
1883,  grant  to  said  A.  R.  Williamson  what  is  styled  in  this 
order  of  the  court  an  appeal  on  his  giving  a  bond  as  re- 
quired by  law  in  the  penalty  of  $200.00.  On  December  6, 
1883,  the  circuit  court  of  Tyler  county  after  hearing  the 
arguments  of  counsel  for  appellant  Williamson  and  the  contes- 
tant Hays,  who  had  been  served  with  notice  of  this  appeal, 
reversed  the  j  udgment  of  the  county  court  of  Tyler  and  proceed- 
ing to  make  such  order,  as  the  county  court  ought  to  have  made, 
established  the  ferry,  which  the  applicant  had  asked  for  and 
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ordered  him  to  keep  at  the  ferry  a  ferry-boat  of  specified 
capacity  and  two  Bkifis  and  one  hand  at  least  to  assist  him  and 
fixed  the  rates  to  be  charged  for  ferrying. 

Alexander  Hays,  the  contestant,  filed  a  bill  of  exception  to 
this  ruling  of  the  court,  which  was  signed  by  the  judge;  and 
a  writ  of  error  and  supersedeas  was  awarded  to  him  by  a 
a  judge  ot  this  Court  on  February  24,  1884. 

W.  J.  Boreman  and  J.  N.  McKnight  for  plaintiff  in  error. 

Steulei/  ^  Engle  for  defendant  in  error. 

Green,  Judge: 

The  first  question  presented  by  the  record  is :  Did  Alex- 
ander Hays  have  a  right  to  apply  for  a  writ  of  error  to  this 
court  from  the  decision  of  the  circuit  court  ?  If  he  did  not 
have  the  right,  we  must  quash  this  writ  of  error  as  iniprovi- 
dently  awarded.  It  is  well  settled,  that  a  person,  who  is  not 
a  party  to  the  procedings  in  the  court  below,  in  which  the 
judgment  pomplained  ot  was  rendered,  can  not  obtain  a  writ 
of  error  from  this  Court  to  the  judgment  of  the  court  below. 
The  statute,  which  gives  the  right  to  obtain  a  writ  ot  error 
from  this  Court,  is  thus  worded :  "A  party  to  a  controversy 
in  any  circuit  court  may  obtain  from  the  Supreme  Court  ot 
Appeals  a  writ  of  error  to  a  judgment  of  such  circuit  court  in 
the  following  cases,'*  (specifying  them.)  Acts  of  1882  chap- 
ter 157  section  1.  It  would  hardly  seem  necessary  to  cite 
authorities  to  sustain  the  proposition  above  laid  down. 
But  plain  as  is  the  language  of  our  present  statute  and  of  all 
others  granting  to  the  court  of  appeals  the  power  to  grant 
writs  of  error,  yet  it  has  been  frequently  necessary  to  dismiss 
writs  of  error,  because  they  had  been  awarded  to  persons,  who 
though  interested  in  the  judgment  of  the  court  below  were 
not  parties  to  the  controversy.  It  is  true  the  party  entitled 
to  writ  of  error  need  not  have  been  originally  a  party  to  the 
controversy,  when  the  proceeding  was  first  instituted  in  the 
court  below.  It  is  sufficient  that  he  becomes  a  party  to  the 
controversy  atany  time  during  the  progress  of  the  case  below. 
Many  cases  might  be  referred  to  as  based  on  this.  If,  for 
instance,  a  chancery  suit  is  instituted  by  a  judgment-creditor 
to  subject   the  land  of  his  debtor  to  the    payment  of  his 
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judgmeiit-lien,andthe  court  by  an  interlocutory  order  directs 
a  commissioner  to  convene  before  him  all  other  judgment- 
creditors  of  the  defendant  and  ascertain  their  Hens  and  their 
priorities,  such  a  decree  converts  the  cause  into  a  creditors' 
suit,  and  all  persons  presenting  their  judgments  before  the 
commissioner  and  having  them  audited  become  parties  to  the 
cause,  and  any  one  of  them  may  take  an  appeal  from  the 
decree  of  the  circuit  court  prejudicial  to  his  rights. 

Many  other  cases  might  be  referred  to  involving  the  same 
principle.  But  we  will  confine  ourselves  to  those  cases, 
which  most  strongly  resemble  the  case  before  us.  In  nearly 
all  the  proceedings  before  a  county  court  as  now  organized 
in  this  State  there  are,  when  the  proceedings  are  instituted, 
no  formal  parties-defendant  to  the  proceedings.  In  cases  of 
contempt  there  is  at  first  no  formal  plaintiff.  In  most  other 
cases  there  are  at  first  no  formal  defendants ;  as  for  instance 
in  the  establishment  of  roads;  the  regulation  of  roads;  the 
establishment  and  regulation  of  bridges  and  of  public  land- 
ings and  of  furnaces  and  of  mills ;  the  j»robate  of  wills  and 
the  appointment  and  qualification  of  personal  representatives, 
guardians,  executors  and  committees  and  the  settlement  of 
their  accounts.  In  all  these  cases  a  writ  of  error  is  allowed 
to  the  judgment  or  action  of  the  county  court  to  the  circuit 
court.  (See  Acts  of  1881  chapter  5  section  47.)  The  mode  of 
reviewing  these  cases  is  called  in  this  statute  an  appeal ;  but 
this  is  obviously  a  mere  blunder,  as  will  fully  appear  from 
section  14  of  chapter  152  of  Acts  of  1882,  where  the  mode 
of  conducting  these  appeals  is  noinutely  prescribed  ;  and  it  is 
obvious,  that  the  circuit  court  is  required  to  review  the  errors  of 
law  in  such  cases  committed  by  the  county  court  by  writ  of 
error  erroneously  called  an  appeal.  For  the  case  in  the  circuit 
court  is  to  be  heard  only  on  a  transcript  of  the  record  from 
the  county  court  and  not  upon  new  evidence  in  the  circuit  court; 
and  as  the  evidence  in  the  county  court  in  such  cases  is 
parol,  it  is  evident,  that  this  can  not  be  a  re-hearing  of  tlie 
case  in  the  circuit  court;  and  therefore  it  can  not  be  an 
appeal,  if  any  regard  is  paid  to  the  meaning  of  the  word 
appeal. 

Now  by  whom  is  this  judgment  of  the  county  court  in  all 
these  cases  to  be  taken  up  by  writ  of  error  to  the  circuit 
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court  ?  It  is  obvious,  that  it  must  be  taken  up  either  by  the 
plaintiffs  in  the  proceeding  or  by  the  defendants.  But  if  the 
judgment  happens  to  be  in  favor  of  the  plaintiff,  by  whom  did 
the  statute  contemplate  it  might  be  taken  up?  It  is  clear 
from  the  words  of  the  statute,  that  writs  of  error  were  in- 
tended to  be  allowed  in  some  cases,  where,  for  instance,  roads 
were  regulated,  as  by  ordering  the  closing  of  gates  upon  a 
public  road,  or  where  a  ferry  was  improperly  established ; 
and,  we  have  seen,  they  can  be  taken  up  only  by  a  party  to 
the  record.  It  is  clear  therefore  that  in  such  cases  they  may 
be  taken  up  by  a  person,  who  has  made  himself  a  party  to 
the  record  by  appearing  before  the  court  and  resisting  what 
is  asked  for  by  the  plaintiff  in  the  proceedings.  All  this  seems 
clear  enough ;  and  it  is  equally  clear,  that  no  matter  how 
much  interest  a  person  may  have  in  the  proceedings,  if  he 
does  not  appear  before  the  county  court  and  make  himself  a 
party,  he  can  not  obtain  a  writ  of  error.  It  is  true,  there 
need  be  no  formality  in  the  entries  on  the  order-book  of  the 
county  court  making  him  a  party ;  but  this  order-book  or  the 
proceedings  before  the  county  court  must  show,  that  he 
appeared  and  took. part  in  the  controversy  before  the  county 
court ;  and  if  this  appears  from  the  record  in  any  manner,  it 
will  suffice  to  make  him  a  party  to  the  controversy  in  the 
county  court  and  entitle  him  to  apply  for  a  writ  of  error.  But 
to  entitle  a  person  to  be  thus  made  a  party  to  the  controversy, 
he  must  have  some  other  interest  in  the  subject-matter  of  the 
controversy  than  that,  which  he  has  in  common  with  every 
other  member  of  the  community  ;  and  if  he  has  been  admit- 
ted as  a  party  to  the  controversy,  when  he  has  no  other  inter- 
est in  the  subject-matter,  the  court  above  ought  not  to  grant 
him  a  writ  of  error.  But  if  it  should  do  so,  as  he  has  a  right 
to  apply  for  such  a  writ  of  error  by  reason  of  his  appearing 
by  the  record  to  be  a  party  to  the  controversy,  on  the  hearing 
of  the  case  in  the  appellate  court  it  could  not  dismiss  the  writ 
of  error  as  improvidently  awarded,  but  it  would  affirm  the 
judgment  of  the  court  below,  as  no  judgment  it  could  render 
would  be  regarded  as  so  prejudicial  to  his  interest  as  to  justify 
the  Court  in  reversing  the  judgment  of  the  court  below. 
These  views  are  fully  sustained  by  the  following  authorities  : 
{Millei*  V.  Rosey  21  W.  Va.  291 ;  Supervisors  of  Culpepper  v. 
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GorrU,  20  Grat.  519;  Sayers  v.  Grimes,  1  H.  &  M.  404; 
Wingfield  v.  Orenshaio,  3  H.  &  M.  245 ;  Dunhp  v.  Common' 
wealth,  2  Call.  284.) 

It  remains  then  to  determine  in  such  controversies  before 
the  county  court,  where  there  are  no  parties-defendants  at  the 
institution  of  the  proceedings,  what  kind  of  interest  in  the 
subject  of  the  controversy  will  entitle  a  person  to  be  made  a 
party  to  the  controversy  while  pending  before  the  county 
court  and  thus  entitle  him,  if  error  be  committed  to  his 
prejudice,  to  a  writ  of  error.  Of  course  no  one  on  either  an 
appeal  or  writ  of  error  can  have  a  case  reversed  in  the  appel- 
late court,  merely  because  there  was  error  in  the  proceedings 
of  the  court  below.  It  must  affirmatively  appear,  that  the 
appellant  or  plain tift'  in  error  was  prejudiced  by  the  erroneous 
action  of  the  court  below.  This  Court  has  acted  on  this 
principle  and  aflSrmed  so  many  decrees  or  judgments  though 
erroneous,  because  they  were  not  prejudicial  to  the  appellant 
or  plaintiff  in  error,  that  it  is  unnecessary  to  refer  to  cases.  It 
is  done  at  almost  every  term  of  this  Court. 

The  question  is,  what  kind  of  interest  entitles  one  to  be 
made  a  party  to  such  controversy  before  a  county  court, 
which,  if  prejudiced  by  the  action  of  the  county  court,  entitles 
such  party  to  a  writ  of  error  and  a  reversal  of  the  judgment 
of  the  county  court  ?  Must  it  be  a  vested  interest,  for  which, 
if  interfered  with  even  under  a  judgment  of  the  county  court 
by  the  granting  of  what  is  asked  by  the  applicant,  would  en- 
title such  person  to  a  pecuniary  compensation;  or  will  it 
suffice,  that  the  interest,  "which  may  be  prejudiced  by  the 
granting  of  the  application  asked,  though  not  a  vested  Miterest 
or  one  entitling  the  injured  party  to  any  pecuniary  compensa- 
tion, if  it  be  prejudiced  by  the  action  of  the  court,  is  never- 
theless an  interest  peculiar  to  the  person  asking  to  be  made  a 
party  to  the  controversy  and  not  merely  an  interest,  which  he 
has  in  common  with  all  the  other  members  of  the  commu- 
nity. It  seems  to  me,  an  interest  of  this  last  character  will 
suflSce  to  give  the  person  a  right  to  be  made  a  party  to  such 
controversy  before  the  county  court  and  a  right  to  a  writ  oi 
error  and  a  reversal  of  the  action  of  the  court,  if  its  action 
be  erroneous  and  prejudicial  to  this  peculiar  though  not 
vested  interest.     If  this  be  not  so,  then  in  numerous  cases 
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named  in  the  statute  as  eases,  which  may  be  taken  up  from 
the  county  court  after  final  action  in  it  to  the  circuit  court  by 
appeal,  as  the  statute  says,  but  by  writ  of  error,  as  was  clearly 
meant,  there  could  no  person  be  found,  who  could  take  up 
such  class  of  cases,  and  thus  the  statute  would  in  all  such 
cases  be  nugatory. 

Suppose,  for  instance,  a  county  court  had  authorized  the 
placing  of  a  gate  across  a  public  road,  when  it  established  the 
road,  and  the  gate  was  authorized  to  be  placed  there  because 
deemed  by  the  county  court  of  very  great  advantage  to  a 
number  of  persons  living  near  where  this  gate  was  to  be 
placed,  in  order  that  they  might  turn  their  cattle  into  this 
public  road  to  get  water  from  a  run  crossing  the  public  road, 
and  which  gate  would  prevent  the  cattle  when  so  turned  out 
from  wandering  a  great  distance  on  the  road.  An  application 
is  made  to  tlie  county  court  to  remove  this  gate.  Should  not 
one  of  these  persons  be  allowed  to  make  himself  a  party  to  this 
proceeding  and  to  resist  the  removing  of  this  gate;  and  if 
the  county  court  should  remove  it,  should  he  not  be  per- 
mitted to  have  their  action  reviewed  by  the  circuit  court  on 
writ  of  error;  and  if  the  record  showed,  that  it  had  been 
proven,  that  very  few  of  the  general  public  ever  used  this 
road,  and  that  thus  the  public  were  to  a  very  small  extent  in- 
commoded by  the  continuance  of  this  gate,  might  not  the 
circuit  court  reverse  the  decision  at  its  discretion  ?  It  seems 
to  me,  that  to  give  any  effect  to  a  portion  of  section  forty- 
seven  of  chapter  five  ot  Acts  of  1881,  we  must  hold,  that  such 
a  party  having  such  peculiar  interest,  though  not  a  vested 
interest,  should  be  permitted  to  be  made  a  party  to  such  con- 
troversy and  should  be  allowed  to  take  a  writ  of  error  to  the 
circuit  court.  For  if  he  could  not,  surely  nobody  could  ever 
in  such  case  take  a  writ  of  error;  for  no  one  could  in  such  a 
case  have  a  vested  right,  which  would  be  invaded  by  an  order 
of  the  county  court  removing  such  gate,  or  retracting  its 
authority  that  it  might  be  placed  across  the  public  road ;  and 
yet  the  third  paragraph  of  section  forty-seven  ot  chapter  five 
of  Acts  of  1881,  authorizes  an  appeal  or  writ  of  error  in  such 
a  case. 

I  have  found  no  direct  authority  sustaining  this  view ;  but 
it  obviously  met  the  approval  of  this  Court  in  Miller  v.  MosCy 
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21  W.  Va.  298.  The  case  was  similar  to  the  one  above  sup- 
posed, and  Judge  Snyder  in  delivering  the  opinion  of  the 
Court,  on  page  293  says :  "  If,  however,  they  (the  plaintiftsin 
error)  had  shown  affirmatively  to  the  Court  or  if  the  fact  had 
appeared  upon  the  record  in  any  satisfactory  manner,  that 
the  plaintifls  in  error  were  the  owners  or  tenants  of  the  lands, 
through  which  the  said  road  passed,  and  the  gates  had  been 
erected  for  their  use,  convenience  and  benefit,  then,  I  am  ot 
opinion,  they  might  under  a  proper  construction  of  the  stat- 
ute have  properly  made  themselves  parties  to  the  proceed- 
ing by  appearance  in  the  county  court  and  thus  entitled 
themselves  to  prosecute  a  writ  of  error."  The  principle  re- 
ally involved  in  this  quotation  is,  that  persons  in  cases  of  the 
kind  we  are  considering  may  make  themselves  parties  to  the 
controversy  in  the  county  court  and  may  obtain  a  writ  of 
et'ror  to  the  judgment  of  the  county  court  in  such  cases,  if  they 
have  a  peculiar  interest  in  the  subject-matter  of  controversy 
not  common  to  the  community  at  large,  and  if  this  peculiar 
interest  is  prejudiced.  Though  not  decided  because  not  in- 
volved directly  in  the  case,  I  consider  Wingfieldv,  Crenshaw^ 
3  II.  &  M.  245,  as  strongly  countenancing  these  views.  And 
I  regard  them  as  sound. 

Applying  these  views  to  the  present  case,  it  is  obvious  that  Al- 
exander  Hays  having  an  established  ferry  across  the  Ohio 
close  to  the  proposed  Williamson  ferry  had  a  peculiar  in- 
terest not  common  to  him  and  the  residue  of  the  community 
in  the  matter  before  the  county  court.  And  though,  as  is  ad- 
mitted. Hays  had  no  vested  right  to  the  exclusive  privilege 
of  transporting  persons  and  teams  by  his  ferry  from  the  West 
Virginia  side  of  the  Ohio  river  to  Matamoras  in  Ohio,  still 
having,  as  the  evidence  shows,  such  peculiar  interest  differ- 
ing from  that  of  other  members  of  the  community  he  was 
properly  allowed  by  the  court  to  be  a  party  to  this  contro- 
versy and  to  resist  the  opening  of  this  new  ferry,  which,  the 
facts  prove  show,  would  have  reduced  the  value  of  his  ferry 
more  than  fifty  per  cent.  And,  when  Williamson  obtained  his 
writ  of  error  from  the  judgment  of  the  county  court  refusing 
to  establish  this  new  ferry,  Hays  had  a  right  to  apply  to  this 
Court  for  a  writ  of  error  from  this  judgment  of  the  circuit 
court.    (See  Acts  of  1882,  chap.  157,  sec.  1,  paragraph  8,  p.  505). 
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It  remains  to  consider,  whether  the  circuit  court  erred  in 
the  judgment  reversing  the  judgment  of  the  county  court 
and  establishing  this  terry  from  the  Williamson  landing  ac- 
cording to  his  application.  Formerly  the  Code  of  West  Vir- 
ginia, section  six  of  chapter  forty-four,  provided  that  the 
board  of  supervisors  and  after  1872  the  county  court  should 
not  establish  over  a  water  course  a  ferry  within  half  a  mile  of 
another  terry  legally  established  except  over  the  Ohio  river. 
(Mason  v.  Harper's  Bridge  Oompavy^  page  409.)  The  obvious 
reason  for  granting  this  exclusive  privilege  to  the  proprietor 
of  a  ferry  was,  that  it  was  considered  promotive  of  the  public 
good,  it  being  considered  that  there  was  not  sufficient  travel 
and  transportation  over  any  stream  in  this  State  to  justify 
the  establishment  of  two  ferries  so  close  to  each  other.  This 
law  was  repealed  in  1882.  See  Acts  of  Assembly  of  1882, 
chapter  159,  section  6.  But  in  repealing  it  the  legislature 
simply  declared,  that  it  ought  not  to  be  regarded  as  prejudicial 
to  the  public  good  in  every  case  to  establish  two  ferries  over 
a  stream  in  this  State  within  that  distance  of  each  other.  It 
was  considered,  and  very  properly  it  seems  to  me,  that  instead 
of  prohibiting  the  establishment  of  a  second  ferry  close  to 
another  over  the  same  stream  it  should  be  left  to  the  discre- 
tion of  the  county  court  subject  however  to  the  review 
of  the  circuit  court  to  determine,  whether  the  general  public 
interest  would  be  promoted  in  the  particular  case  by  the  es- 
tablishment of  two  ferries  so  close  to  each  other  over  the 
same  stream.  As  a  matter  of  course  in  the  great  majority 
of  cases  the  establishment  of  two  such  ferries  would  be  preju- 
dicial to  the  public  interest,  as  it  would  rarely  happen  that 
two  ferries  so  close  to  each  other  could  be  maintained  or  kept 
up  because  of  the  small  amount  of  patronage  each  would 
receive,  and  of  course  the  public  would  be  better  accommo- 
dated by  one  ferry  well  kept  up  and  properly  attended  than 
by  two,  which  were  badly  kept  up  and  indifferently  attended, 
even  if  some  persons  might  save  a  half  a  mile  of  travelling 
because  of  the  existence  of  the  two.  But  this  would  not  nec- 
essarily be  the  case,  for  in  particular  localities  two  ferries 
could  be  well  kept  up  and  attended,  even  when  so  close  to 
each  other  and  over  the  same  stream,  because  there  would  be 
a  sufficient  patronage  to  well  support  the  two.     It  would 
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seem  therefore,  that  the  county  court,  when  an  application  is 
made  to  open  a  new  ferry  over  a  stream  close  to  one  already 
established,  ought  in  determining,  whether  the  public  good 
would  be  promoted  by  granting  the  application,  to  havebetore 
it  evidence  on  the  question,  whether  the  travel  and  traffic 
across  the  stream  at  that  point  would  be  sufficient  to  well 
maintain  two  ferries.  For  if  there  be  not  this  amount  of 
travel  and  traffic  across  the  stream,  the  general  public  will  be 
injured  rather  than  benefited  by  the  establishment  ot  two 
such  terries,  it  being  more  for  the  accommodation  of  the  gen- 
eral public,  that  there  should  be  one  well  kept  and  attended 
ferry  over  a  stream  than  two  indifferently  kept  and  badly  at- 
tended, though  by  the  existence  of  the  two  some  peraons 
might  be  saved  a  short  distance  in  travelling. 

In  the  case  before  us  there  was  an  old  established  ferry 
across  the  Ohio  river  opposite  or  nearly  opposite  Matamoras 
in  the  State  of  Ohio.  The  record  does  not  show  what  is  the 
size  of  the  town  or  village,  nor  what  amount  of  travel  or 
business  was  done  by  persons  living  in  this  State  with  this 
town  or  village.  The  record  does  show  that  there  had  been 
at  some  previous  time  twice  iis  much  travel  <»r  business  from 
this  side  of  the  river  to  Matamoras  as  now,  and  that  the  old 
or  Hays's  ferry  accommodated  all  this  trade  or  travel  well, 
though  in  so  doing  the  proprietor  on  public  days  had  some- 
times to  hire  help.  It  was  proven  that  this  old  or  Hays's  ferry 
was  well  kept  and  well  attended;  and  that  the  site  was  quite 
as  good  if  not  better  than  that  of  the  proposed  ferry.  It  was 
on  the  other  hand  proven  by  the  applicant,  that  the  fact  that 
the  proposed  ferry  would  be  some  half  a  mile  or  so  distant 
from  the  old  ferry  and  nearly  opposite  the  other  end  of 
Matamoras,  would  reduce  by  a  mile  and  a  half  the  distance, 
which  more  than  half  the  persons  going  to  Matamoras  from 
this  side  of  the  Ohio  had  to  travel  in  going  to  and  returning. 
But  the  applicant  failed  to  prov-e  the  amount  of  travel  and 
traffic,  which  crossed  the  Ohio  river  from  this  side  to  Mata- 
moras, or  whether  it  was  sufficient  to  support  even  tolerably 
well  two  ferries ;  and  though  the  proprietor  of  the  old  ferry 
was  examined,  yet  no  proof  was  produced  of  what  profit  he 
received  from  this  ferry.  There  is  nothing  in  the  record, 
which  gives  us  any  idea,  whether  two  ferries  could  be  kept 
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up  across  the  Ohio  river  opposite  Matamoraa ;  and  for  all  that 
appears  in  the  record,  it  may  be  that  the  traffic  and  business 
with  Matamoras  from  this  side  of  the  Ohio  river  is  so  small, 
that  two  ferries  could  not  be  sustained  even  tolerably  well, 
and  that  the  effect  of  establishing  the  two  ferries  would  be 
to  prejudice  the  general  public  by  furnishing  it  very  poor 
accommodation,  and  even  those,  who  might  save  a  distance 
of  a  mile  or  mile  and  a  half  in  going  to  and  returning  from 
Matamoras  by  using  the  new  ferry,  might  nevertheless  be 
incommoded  because  of  the  indifferent  manner,  in  which  it 
might  necessarily  be  kept  and  attended  for  want  of  the  neces- 
sary patronage  to  support  it.  For  though  the  proprietors  of 
ferries  are  required  under  penalties  to  furnish  certain  accom- 
dation  to  the  public,  yet  the  public  need  not  expect  such 
accommodation  from  the  proprietor  of  a  ferry,  if  he  can 
furnish  it  only  at  a  pecuniary  loss,  the  business  of  the  ferry 
not  paying  expenses.  Under  these  circumstances  I  think  the 
county  court,  did  not  err  in  refusing  to  establish  the  new  or 
Williamson  ferry.  And  as  on  the  writ  of  error  taken  by 
Williamson  to  this  judgment  he  was  bound  affirmatively  to 
establish,  that  the  county  court  erred  in  this  judgment,  and 
as  this  can  not  be  done  by  what  api)ear8  on  the  tace  of  this 
record,  I  coticlude,  that  the  circuit  court  erred  in  reversing 
the  judgment  of  the  county  court  and  making  an  order  to 
establish  this  new  or  Williamson  ferry. 

For  these  reasons  the  judgment  of  the  circuit  court  of  T3'ler 
rendered  December  6, 1883,  must  be  reversed ;  and  the  plain- 
tiff in  error  in  this  Court  must  recover  of  the  defendant  in 
error,  A.  R.  Williamson,  his  costs  in  this  Court  expended  ; 
•  and  this  Court  must  enter  the  judgment,  which  the  circuit 
court  of  Tyler  county  should  have  rendered,  and  affirm  the 
judgment  of  the  county  court  of  Tyler  rendered  July  14, 
1882,  and  decree  against  the  plaintiff  in  error  in  that  court, 
A.  li.  Williamson,  the  costs  expended  by  the  defendant  in 
error  in  that  court,  Alexander  Hays ;  and  this  decree  must 
be  certified  to  the  circuit  court  of  Tyler  county  and  by  that 
court  it  must  be  certified  to  the  county  court  of  Tyler. 

Reversed. 
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WHEELING. 

Sophia  Schwarzbach  etal.  v.  Ohio  Valley  Protective  Union. 

Submitted  September  20,  1883.— Decided  April  4,  1885. 

1.  A  court  ought  not  to  exclude  all  the  plaintiff's  evidence  from  the 
Jury  on  the  defendant's  motion,  unless  regarding  the  defendant 
as  though  he  was  a  demurrant  to  the  plaintiff's  evidence,  the 
court  would  find  for  the  demurrant,    (p.  641.) 

I  §  ^l      2.  A  suit  is  brought  by  the  wife  and  children  on  a  life-policy  issued 
o5B  ^\  on  the  life  of  a  man  for  their  benefit;  they  prove  the  issuing  of 

the  policy  sued  upon  by  the  defendant ;  and  that  it  was  issued 
for  the  benefit  of  plaintiffs ;  that  the  man  insured  died  more  than 
six  months  before  the  bringing  of  the  suit;  that  the  proof  of  his 
death  required  by  the  policy  to  be  delivered  ninety  days  before 
the  policy  should  be  payable  was  delivered  to  the  defendant  more 
than  ninety  days  before  the  suit  was  brought ;  that  more  than  a 
month  before  the  suit  was  brought  the  defendant  refused  to  pay 
the  policy  when  called  ujK)n  by  the  plaintiffs  to  do  so,  and  did 
so  without  making  any  objection  to  the  proofs  of  death  of  the 
person  whose  life  was  insured,  but  the  plaintiffs  did  not  produce 
proofs  of  the  death,  which  had  been  delivered  to  the  defendant, 
though  they  could  have  produced  them,  and  did  not  show  that 
they  had  offered  to  deliver  up  the  policy  on  i)aymeut  of  the 
Amount  to  the  defendant,  the  policy  requiring  the  payment  to  be 
made  after  proof  of  the  de^th  of  the  insured  upon  receipt  and 
surrender  of  the  policy.    Held: 

On  motion  by  the  defendant  to  exclude  the  plaintiffs'  evidence, 
this  being  all  of  it,  the  court  did  not  err  in  overruling  the 
motion    (p.  642.) 

3.  In  such  a  suit,  thedefeudanthavingondemandof  the  plaintiff  pro- 
duced the  proofs  of  the  death  of  the  insurecl,  the  court  may  l>ro|>- 
erly  allow  the  plaintiff  to  read  to  the  jury  the  endorsements  on 
the  back  of  such  proofs  for  the  purpose  of  showing  when  they 
were  received  by  the  defendant,  without  re<}uiring  the  plaintiff 
to  read  to  the  jury  the  proofs  of  death,    (p.  643.) 

4.  If  declarations  in  such  cases  were  made  by  the  insured  as  to  his 
having  had  at  some  previous  time  a  severe  attack  of  sickness,  in 
contradiction  of  his  statement  in  the  application  for  the  policy, 
whether  these  declarations  were  made  before  or  after  the  issuiug 
of  the  policy  being  mere  hearsay  evidence,  they  are  inadmissable 
as  evidence  against  the  plaintiffs,    (p.  646.) 

5  Though  the  policy  provides  for  the  amount  named  being  paid  upon 
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the  receipt  by  the  defendant  of  the  policy,  still,  if  the  defendant 
positivelyrefuses  to  pay  the  policy  because  unjust,  the  plaintiffs 
could  sue  upon  it  and  recover  without  proving  that  they  offere<l 
to  surrender  the  policy  on  its  payment,    (p.  648.) 

6.  A  qnestion  askeil  of  the  examining  physician  and  of  a  man  engaged 

in  the  insurance-business  as  experts,  as  to  what  would  be  the 
character  of  the  rislc  of  a  roan's  life,  if  within  three  months  he 
iiad  a  hemorrhage  of  the  stomach,  was  properly  not  allowed  to  be 
.  put  or  answered,    (p.  651.) 

7.  If  the  answers  of  the  insured  to  the  questions  propounded  to  him 

on  the  application,  which  are  made  a  part  of  the  policy,  are  by  the- 
policy  warranted  to  be  true,  this  removes  their  materiality  from 
the  consideration  of  the  jury;  and  if  any  of  the  answers  are  false 
in  fact,  the  policy  is  thereby  forfeited,  thougli  the  answers  were 
made  in  perfect  good  faith,     (p.  652.) 

8.  But  in  determining  whether  the  answers  by  the  insured  in  the 

application  are  warranties  or  representations,  the  court  leans  in 
favor  of  construing  the  policy  as  making  them  representations 
rather  than  warranties ;  and  if  a  portion  of  the  policy  or  applica- 
tion would  indicate  them  to  be  warranties,  but  another  portion  of 
the  application  show.'',  that  they  were  to  be  regarded  as  represen- 
tations, the  answers  to  these  questions  will  not  be  regarded  as 
warranted  to  be  true.    (p.  663.) 

9.  Though  the  policy  be  construed  as  not  warranting  the  truth  of  the 

answers  of  the  insured,  yet  if  these  answers  to  specific  questions 
are  misrepresentations,  the  policy  will  be  avoided,  whether  the 
court  or  jury  regard  the  answers  as  material  or  not ;  for  the  par- 
ties by  putting  and  answering  such  questions  have  declared,  that 
they  regarded  them  as  material,    (p.  655.) 

10.  But  a  false  answer  to  a  question,  in  order  to  l>e  such  a  misrepresen- 
tation as  will  forfeit  a  policy,  must  be  fraudulently  false,  that  is 
in  making  the  answer  the  insured  must  be  guilty  of  actual  fraud 
or  legal  fraud.  By  actual  fraud  is  meant  an  intention  to  deceive  » 
but  legal  fraud  may  exist,  where  there  is  no  intention  to  deceive* 
as  where  the  insured  states  in  his  answer,  that  he  knows  person- 
ally, that  his  answer  is  true,  when  it  really  is  not  true,  or  when 
the  answer  contains  a  statement  which  from  its  nature  the  insur- 
ers must  necessarily  regard  as  made  on  the  personal  knowledge  of 
the  insured,  which  statement  is  false,  in  both  these  cases  the  in- 
sured is  guilty  of  a  legal  fraud,  which  will  forfeit  the  policy, 
though  the  false  statement  was  made  without  any  intent  to  de- 
ceive but  was  the  result  of  carelessness  or  forgetfulness.     (p.  655.) 

11.  But  if  the  answer  is  such,  as  must  have  been  made  not  on  the  per- 
sonal knowledge  of  the  insured  but  upon  his  best  judgment  and 
belief,  as  that  he  was  of  **  sound  body,''  and  it  be  untrue,  it  will 
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still  not  forfeit  the  policy,  if  the  answer  was  made  in  perfect  good 
faith,  ani  the  insured  had  no  suspicion,  that  he  was  unsound  of 
body,  though  it  be  afterwards  shown  that  he  had  then  a  fatal  in- 
ternal disease,  of  which  he  afterwards  died.  Perfect  good  faith 
is  all  that  is  required  in  such  a  case.     (p.  656.) 

12.  If  an  agent  of  an  insurance  company  fills  up  the  answers  of  the 
insured  in  a  printed  form  of  application  furnished  to  the  agent  by 
the  insurance  company  and  procures  the  insured  to  sign  such 
application,  and  in  this  application  the  agent  has  filled  up  au 
answer  to  a  question,  which  he  never  propounded  to  the  insuretl, 
and  the  insured  trustingto  thisagent  never  read  the  application, 
and  did  not  know,  that  it  showed  any  such  question  to  have  been 
put  or  answered,  though  he  may  have  had  an  opportunity  of 
reading  the  application  either  before  or  after  he  signed  it,  yet  if 
such  answer  to  such  question  so  inserted  in  the  application  with- 
out the  knowledge  of  the  insured  l)e  false,  it  cannot  operate  as  a 
forfeiture  of  the  policy,  as  the  making  of  such  answer  under  these 
circumstances  will  not  be  regarded  as  the  answer  of  the  insured 
but  as  the  act  of  the  insurance  company  by  its  agent,     (p.  661.) 

13.  If,  when  an  insurance  company  issues  a  |>olicy,  it  knows  certain 
facts,  which  are  material  to  the  risk  taken,  it  cannot  claim  a  for- 
feiture of  the  policy  because  of  the  existence  of  these  facts,  though 
the  insured  in  his  answer  to  quesrions  may  have  stated  that  such 
facts  did  not  exist .    (p.  6G6.) 

14.  If  after  the  issuing  of  a  policy  certain  facts  become  known  to  an 
insurance  company,  which,  under  the  terms  of  the  policy  it  lias 
issued,  would  operate  as  a  forfeiture  of  the  policy,  and  the  com- 
pany, after  it  hasacquired  the  knowledge  of  these  facts  continues 
to  receive  premiums  from  the  insured  or  to  levy  assessments  on 
him  and  to  receive  payment  of  these  assessments  from  the  in- 
sured, such  conduct  of  the  company  will  estop  it  from  claiming, 
that  such  facts  so  known  to  it  operate  asa  forfeiture  of  the  policy, 
(p.  666.) 

15.  If  a  life-policy  contains  a  provision,  that  the  amount  ot  the  insur- 
ance shall  be  payable  ninety  days  after  the  proof  of  the  death  of 
the  insured  is  delivered  to  the  company,  and  a  suit  is  brought  on 
such  policy  under  chapter  sixty-six  of  Acts  of  1877,  or  under  chap- 
ter seventy-one  of  Acts  of  1882,  section  sixty-one,  et  aeq,^  and  tlie 
defendant  fails  in  his  statement  of  defenses  to  state  that  he  relies 
upon  the  failureof  the  plaintiflb  to  furnish  these  proofis  of  thedeath 
of  the  insured  to  the  defendant  before  suit  was  brought,  still  the 
plain tifiTs  can  not  recover  without  proving,  that  they  furnished 
these  proofs  of  the  death  of  the  insured  as  required  by  the  policy ; 
for  this  constitutes  a  part  of  the  plaintiffs'  case,  and  without  this 
proof  they  do  not  make  out  &  prima  faci,e  case;  and  it  does  not 
constitute  a  matter  of  defence  and  therefore  need  not  be  stated  In 
the  statement  of  the  defences  filed  by  the  defendants,    (p.  667.) 
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Green,  Judge,  furnishes  the  iollowing  statement  of  the 
ease: 

This  was  an  action  of  (ussumpsit  hrought  by  Sophia  Schwarz- 
bach,  widow  of  George  Schwarzbach,  and  his  infant  chihh'en, 
Jolin,  Francisca,  Gustavus  and  Louis,  suing  by  their  mother 
as  their  next  friend,  in  the  municij)al  court  of  Wheeling 
against  the  Ohio  Valley  Protective  Union,  a  life  insurance 
company  of  Wheeling.  The  declaration  was  that  authorized 
by  chapter  sixty-six  of  Acts  of  1877,  and  was  upon  the  lia- 
bilities which  were  as  follows  : 

*'  No.  2,162.  $2,000. 

"(Chartered  July  4, 1878,  Principal  office,  Wheeling,  W.  Va.) 

"  In  consideration  of  the  representations,  agreements  and 
warranties  made  by  George  Schwarzbach  of  Wheeling, 
county  of  Ohio,  State  of  West  Virginia,  in  his  application 
dated  October  28,  A.  D.,  1880,  and  the  sum  of  ten  dollars  in 
hand  paid  and  ten  dollars  to  be  paid  yearly  for  four  years 
after  this  date,  and  four  dollars  to  be  paid  annually  thereafter 
during  his  membership,  and  the  further  sums  to  be  paid  on 
death-assessments,  as  they  become  due  on  the  death  of  mem- 
bers occurring  after  the  date  hereof,  the  Ohio  Valley  Protec- 
tive Union  issues  to  him  this  certificate  of  membership,  with 
the  following  agreements : 

"  Ninety  days  after  due  proof  and  approval  of  the  death  of 
said  George  Schwarzbach,  he  having  complied  with  the  con- 
ditions of  membership,  the  Ohio  Valley  Protective  Union 
will  pay  to  Sophia  Schwarzbach  and  children,  his  wife  and 
children,  or  —  legal  representatives,  at  the  office  of  said  asso- 
ciation, in  Wlieeling,  West  Virginia,  the  sum  of  $2,000.00, 
less  any  portion  remaining  unpaid  of  the  first  four  annual 
payments,  upon  due  receipt  and  the  surrender  of  this  certi- 
ficate. This  certificate  is  issued  by  said  association  and 
accepted  by  said  member  upon  the  foregoing  and  following 
express  conditions  and  agreements: 

"  1.  The  person  to  whom  this  certificate  issues  agrees  to 
pay  to  said  association  the  above  named  annual  suras  on  the 
29th  day  of  October  of  each  year  for  the  first  four  years  and 
thereafter  during  his  membership  as  above  specified,  and  fur- 
ther agrees  to  pay,  on  the  death  of  each  member  of  the  asso- 

79 


Digitized  by 


Google 


626  ScHWARZBACH  V.  T*RO.  Union.  [Sup.  Ct. 

ciation,  an  assessment  not  exceeding  three  dollars  and  sixty 
cents. 

"  2.  The  said  annual  dues  and  the  said  assessments  shall  be 
paid  to  the  secretary  of  the  Ohio  Valley  Protective  Union  at 
Wheeling,  West  Virginia,  within  thirty  days  after  date  of  no- 
tice. A  printed  or  written  notice  from  the  secretary  of  the 
association,  duly  stamped,  sealed  and  directed  to  the  address 
of  the  holder  of  this  certificate  as  it  appears  on  the  books  of 
the  association,  and  deposited  in  the  post-ofBce  at  Wheeling, 
West  Virginia,  shall  be  deemed  notice. 

"  3.  Due  notice  must  be  given  to  the  secretary  of  the  asso- 
ciation by  the  holder  of  this  certificate  of  any  change  of  his 
post-ofBce  address.  If  any  annual  payment  or  any  assess- 
ment is  not  received  by  the  association  within  thirty  days 
from  the  date  of  notice,  then  this  certificate  stands  forfeited; 
provided  that  if  it  shall  thereafter  appear  to  the  satisfaction 
of  the  association  that  proper  remittance  was  made,  so  that 
by  due  course  it  should  have  been  received  within  said  thirty 
days,  then,  upon  payment  of  all  dues  and  assessments  due 
and  unpaid,  shall  forfeiture  be  waived. 

"4.  The  application  for  membership  and  certificate  of  ex- 
amining physician,  upon  which  this  certificate  is  based,  are 
here  referred  to  and  made  a  part  hereof  the  same  as  if  fully 
herein  written. 

"  5.  It  is  understood  to  be  a  part  of  this  contract  that  the 
holder  of  this  certificate,  No.  2,162,  having  continued  to  be  a 
member  of  this  association  in  good  standing  tor  the  period 
of  twelve  years,  will,  at  his  option,  at  the  end  of  said  period, 
be  entitled  to  receive  in  settlement  thereof  a  sum  equal  to 
thirty  per  centum  ot  the  amount  named  as  the  death  benefit 
herein,  and  this  certificate  shall  then  be  surrendered  for  can- 
cellation. 

"  6.  By  the  acceptance  of  this  certificate  it  is  agreed  that 
upon  the  maturity  of  a  life  benefit  claim,  an  assessment  shall 
be  made  upon  the  basis  referred  to  in  paragraph  numbered 
one,  and  the  same  rule  as  to  default  in  payment  shall  apply  as 
in  death  assessments. 

"  7.  If  the  person  to  whom  this  certificate  issues  fail  to 
make  any  payment  when  due,  or  if  he  personally  engage  in 
the  manufacture  of  gunpowder,  nitro-glycerine,  dynamite,  or 
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in  mining  or  other  hazardous  employment  or  ventures,  or  if  he 
enter  or  be  engaged  in  any  military  or  naval  service,  except 
the  militia  in  time  of  peace,  without  in  each  of  the  foregoing 
cases  having  obtained  the  written  consent  of  the  association, 
or  it  he  hereafter  contract  habits  which  tend  to  shorten  life, 
or  it  he  commit  suicide,  or  if  death  be  caused  by  engaging  in 
a  duel,  or  by  his  immorality,  dissipation,  drunkenness,  or  vio- 
lation of  law,  or  if  any  of  the  statements  or  declarations  in 
the  application  for  membership  and  certificate  of  examining 
physician,  upon  the  faith  of  which  this  certificate  issues,  shall 
be  found  in  any  material  respect  untrue,  then  in  every  such 
case  this  certificate  shall  be  null  and  void,  and  his  member- 
ship shall  cease,  and  all  admission  fees,  dues,  assessments 
and  other  moneys  which  may  have  been  paid  on  account 
thereof,  together  with  this  certificate  and  any  benefits  to  other 
person  or  persons  at  his  death,  ag^,  contemplated  or  intended 
by  his  membership  or  hereinbefore  agreed  to  be  paid,  shall 
be  forfeited  to  said  association! 

"  In  witness  whereof,  the  said  Ohio  Valley  Protective 
Union  has  hereunto  aflBxed  its  corporate  seal,  and  has  caused 
this  certificate  to  be  signed  by  its  president  and  secretary  at 
the  city  of  Wheeling,  State  of  West  Virginia,  the  29th  day 
of  October,  A.  D.,1880. 

"  I.  H.  Duval,  President 

"  W.  0.  Handlan,  Secretary,'' 

"  N.  B. — No  agent  of  this  association  is  authorized  to  re- 
ceive assessments  or  annual  payments,  and  any  person  so  re- 
ceiving does  it  as  agent  of  the  member  and  not  as  agent  of 
the  association. 

"  N.  B. — All  remittances  are  at  the  risk  of  the  member, 
and  should  be  by  draft,  postal  order  or  registered  letter,  to 
the  order  of  the  treasurer,  enclosed  and  addressed  to  the  sec- 
retary of  the  Ohio  Valley  Protective  Union,  Wheeling,  West 
Virginia." 

Among  other  endorsements  on  the  back  of  this  policy 
were  these  words :  "Blank  proof  of  death  will  be  furnished 
by  the  association  upon  application." 

A  copy  of  the  policy  was,  as  required  by  the  act,  filed  with 
the  declaration. 

To  this  declaration   the  defendant  pleaded  non  assumpsit 
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and  the  plea  authorized  by  chapter  sixty-six  of  the  Acts  oi 
1877  ;  and  issue  was  joined  on  them.  The  defendant  filed 
with  his  pleas,  as  required  by  the  act,  a  statement  in  writing 
specifying  by  reference  thereto  the  particular  clauses,  condi- 
tions or  warrants,  in  respect  to  which  a  failure  or  violation 
by  the  plaintiff  is  claimed,  so  as  to  defeat  his  right  of  action. 
The  following  is  the  statement : 

"  A  defence  to  this  action  being  that  the  action  cannot  be 
maintained  because  of  the  failure  to  perform  and  comply 
with,  and  violation  of  certain  clauses,  conditions  and  warran- 
ties in  and  upon  the  said  policy,  and  certain  others  contained 
in  and  upon  the  application  for  membership,  certificate  ot  ex- 
amining physician,  by-laws,  rules  and  regulations  of  the  de- 
fendant, upon  which  the  said  policy  was  expressed  to  have 
been  based,  the  following  clauses,  conditions  and  warranties 
are  specified,  in  respect  to  which  such  failure  and  violation 
arc  claimed  to  have  occurred,  that  is  to  say  : 

"In  clause  seven  ot  the  said  policy,  the  clause  providing 
that  if  the  person  to  whom  the  said  policy  or  certificate  issued 
should  thereafter  contract  habits  that  tends  to  shorten  life,  ♦  * 
if  death  is  caused  by  dissipation  or  drunkenness,  *  or  if  any 
of  the  statements  or  declarations  in  the  ai)|)lication  for  mem- 
bership and  certificate  of  examining  physician,  upon  the 
faith  of  which  said  certificate  issued,  should  be  found  in  any 
material  respect  untrue,  then  in  every  such  case  the  certificate 
should  be  null  and  void. 

"An<l  in  the  said  application  for  membership  the  follow- 
ing clauses: 

"1.  That  at  the  begiiming  ot  the  application  declaring  and 
warranting  that  the  applicant  wius  then  of  sober  and  temper- 
ate habits,  in  good  health  and  sound  body,  and  that  he  did 
usually  enjoy  good  health. 

"2.  The  question  and  answer  in  the  paragraph  marked 
No.  6  in  said  application. 

"3.  The  answer  in  the  paragraph  marked  13  of  the  appli- 
cation to  the  questions  as  to  spitting  of  blood  and  consumption. 

"The  questions  and  answers  in  the  paragraphs  ot  said 
application  marked  17  and  18. 

"6.  The  answers  in  paragraph  19  of  the  application  about 
the  applicant's  brothers  and  sisters. 
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**6.  The  clause  near  the  end  of  the  application  beginning 
with  the  words  'I  hereby  represent  and  warrant'  and  ending 
with  the  words  "forfeited  to  said  association."  A  copy  of 
the  said  application  is  annexed  hereto  and  referred  to  as  part 
of  this  statement." 

This  statement  was  dul}^  sworn  to,  as  required  by  the  act. 
The  defendant  also  filed  offsets  to  the  bill  of  particulars  claim- 
ing as  an  offset  $40.00  the  portions  remaining  unpaid  of  the 
first  four  annual  instalments.  And  on  motion  of  the  plain- 
tiffs the  court  ordered,  that  the  defendant  file  a  more  particu- 
lar statement  under  oath  of  the  nature  of  its  defence  and 
the  facts  expected  to  be  proved  with  respect  to  the  matters 
set  up  in  their  statement;  and  at  the  next  term  this  was  filed 
as  follows: 

"For  a  more  particular  statement  ot  its  defence  to  this 
action  based  on  the  violation  of  and  failure  to  perform  and 
comply  with 'certain  clauses,  conditions  and  warranties  in  and 
upon  the  policy  sued  on,  and  in  and  upon  the  application  for 
membership  upon  which,  in  part,  the  said  policy  was  ex- 
pressed to  have  been  based,  with  clauses,  conditions  and 
warranties  are  specified  in  the  statement  of  defence  heretofore 
tiled,  and  to  which  reference  is  now  made,  the  defendant 
says  that  the  warranties  and  conditions  contained  in  the  filth 
clause  of  the  said  policy  (in  said  former  statement  inadvert- 
ently called  the  seventh  clause),  were  broken  in  this,  that  the 
death  of  the  said  George  Schwarzbach,  deceased  was  caused 
by  his  dissipation  and  drunkenness;  and  in  this  also  that  the 
statements  and  declarations  in  said  a[)plication  for  member- 
ship were  found  in  material  respects  untrue  in  the  following 
particulars,  to-wit : 

"1.  The  statement  that  the  applicant  was  then  of  sober  and 
temperate  habits  was  untrue. 

"2.  The  statement  that  he  was  in  good  health  and  of  sound 
body  was  untrue. 

"3.  The  statement  that  he  did  usually  enjoy  good  health 
was  untrue. 

"4.  The  statement,  in  answer  to  question  six  that  he  was  not 
and  had  not  ever  been  addicted  to  the  frequent  or  intemperate 
use  of  any  alcoholic  stimulant  was  untrue. 

"5.  The  statements,  in  answer  to  questions  in  paragraph  13, 
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that  the  api)Hcant  had  never  had  consumption  or  spitting  of 
blood  were  untrue. 

"6.  The  statement,  in  answer  to  question  in  paragraph  17, 
that  the  applicant  had  not  had  during  the  last  seven  years 
any  disease  or  severe  sickness  was  untrue. 

"7.  The  statement,  in  answer  to  question  in  paragraph  18, 
that  no  brother  or  sister  of  the  applicant  had  been  affected 
with  any  pulmonary  or  hereditary  disease  was  untrue. 

"8.  The  statements,  in  answer  to  several  questions  in  par- 
agraph 19,  that  the  applicant  had  not  and  had  never  had  any 
brothers  or  sisters  was  untrue. 

"9;  The  defendant  relies  on  the  facts  hereinbefore  stated 
and  the  untrue  statemenis  hereinbefore  specified,  as  show- 
ing the  untruth  of  the  representations  and  the  breach  of  the 
warranties  contained  in  tlie  clause  in  8ai<l  application,  be- 
ginning with  the  words  'I  hereby  represent  and  warrant,' 
and  ending  with  the  words,  'forfeited  to  the  said  associa- 
tion.' " 

This  statement  was  duly  sworn  to,  iis  required  by  law. 

The  i>laintifl[s  having  tiled  a  general  repljcation  to  all  the 
pleas,  and  issues  being  joined  thereon,  the  plaintiffs  lurther 
tiled  a  statement  in  writing  of  the  matter  on  which  the  plain- 
tiffs intended  to  rely,  which  was  duly  sworn  to.  This  repli- 
cation  or  statement  in  writing  was  in  the  following  words: 

"Plaintiffs  first  join  issue  on  the  pleas  filed  in  this  cause 
by  the  defendant. 

"Plaintiffs  say  that  prior  to  decedent's  death,  the  said 
several  supposed  matters  set  forth  in  defentant's  statement 
filed  in  this  cause  (except  as  to  the  alleged  death  of  George 
Schwarzbach  from  dissipation  and  drunkenness,  and  except 
as  to  the  brothers  and  sisters  of  George  Schwarzbach),  if  they 
ever  existed,  became  and  were  fully  known  to  defendant,  and 
that  thereafter  and  with  such  knowledge  defendant  made 
two  assessments  upon  said  George  Schwarzbach  on  account 
of  the  said  policy,  which  assessments  were  due  and  payable 
from  him  according  to  the  terms  of  said  policy;  which  said 
assessments  were  paid  by  the  said  George  Scwarzbacb  to 
said  defendant  in  order  to  continue  in  force  said  policy 
according  to  the  terms  thereof.  And  plaintiffs  rely  on  these 
facts  as  a  waiver  on  the  defendant's  part  of  the  condition  or 
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conditions  and  the  several  warranties  of  said  George 
Schwarzbach  in  said  statement  allege<l,  and  as  estopping  the 
defendant  from  relying  on  any  such  conditions  as  warranty 
or  the  violation  thereof." 

Subsequently,  on  November  1,  1882,  the  plaintiffs  by  leave 
of  the  court  filed  this  additional  statement  in  writing,  which 
was  duly  sworn  to  : 

"  Plaintiffs  say  that  as  to  the  several  matters  alleged  in  de- 
fendant's statement  filed  in  this  cause  to  have  been  contained 
in  an  application  in  said  statement  mentioned,  said  George 
Schwarzbach  did  not  make  or  authorize  such  application, 
but  if  there  be  such  matters  contained  in  such  an  application, 
they  were  written  therein  by  defendant's  agent  acting  within 
the  scope  of  his  duties  as  such  agent,  and  that  therefore  de- 
fendant is  estopped  to  set  them  up  against  these  plaintiffs." 

On  November  2,  1882,  a  jury  was  sworn  to  try  the  issue 
joined,  who  on  the  4th  day  of  November,  1882,  found  for  the 
plaintiffs  and  assessed  their  damages  at  $2,072.70.  A  motion 
for  a  new  trial  was  made  by  the  defendant,  on  which  the 
court  acted  on  the  11th  day  of  November,  1882,  and  entered 
up  a  judgment  for  the  plaintiffs  for  this  $2,072.70  less  $8.17, 
the  plaintiffs  remitting  that  sum ;  and  thereupon  the  court 
overruled  the  motion  for  a  new  trial.  The  judgment  so  en- 
tered was  for  $2,064.53  with  interest  thereon  from  the  11th 
day  of  November,  1882,  and  the  costs  incurred  by  the  plaintiflfs. 

A  bill  of  exceptions  was  taken  by  the  defendant,  which  set 
forth  all  the  evidence  given  at  the  trial,  as  taken  down  by  a 
stenographer,  which  occupies  more  than  120  manuscrii)t 
pages  of  the  record.  Of  course  there  is  in  this  great  mass  of 
evidence,  taken  down  just  as  it  occurred  at  the  trial,  a  large 
amount  of  matter,  which  is  utterly  useless,  so  far  as  this 
Court  is  concerned.  A  great  many  questions,  which  were 
propounded,  were  excepted  to  by  the  opposing  counsel,  and 
when  decided  by  the  court  to  be  improper  and  not  allowed 
to  be  answered,  these  stenographer's  notes  state,  were  ex- 
cepted to.  This  great  mass  of  evidence  I  will  endeavor  to 
state  only  so  far  as  I  deem  it  important  to  decide  the  law- 
questions  proper  to  be  reviewed  by  this  Court.  Verj'  much 
of  this  evidence  was  contradictory,  and  no  good  purpose  is 
answered  by  setting  it  out  in  detail.     The  only  effect  of  tak- 
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ing  a  bill  of  exceptions  in  this  form  is  to  lessen  the  labor  of  coun- 
sel in  trying  the  case  and  in  taking  proper  bills  of  exceptions, 
while  it  increases  greatly  the  labor  improperly  imposed  Upon 
this  Court  and  lessens  the  chances  of  doing  justice  by  the  risk, 
which  is  run,  that  this  Court,  in  the  time  it  can  devote  to 
the  case,  may  fail  in  extracting  from  this  great  mass  of  matter 
the  comparatively  small  portion  of  it  really  important  to  be 
considered.  In  reference  to  the  exclusion  of  evidence  by  the 
court  below  I  shall  only  take  notice  ot  those  exclusions, 
which  have  been  relied  upon  in  this  Court  as  erroneous  and 
to  the  prejudice  of  the  plaintiflfe  in  error. 

The  plaintiffs'  evidence,  when  construed,  as  it  must  be, 
most  favorably  for  the  plaintifis,  and  regarded,  as  it  must 
be,  as  proving  all  which  the  jury  could  fairly  infer  from 
it  and  as  if  it  was  believed  by  the  jury,  proved  the 
following  facts:  The  obtaining  of  the  policy  from  the 
defendant  as  set  out  in  the  declaration  was  proven.  The 
defendant  at  the  request  of  the  plaintiffs  produced  the 
proof  of  George  Schwarzbach's  death,  consisting  of  the  affida- 
vits of  Sophia  Schwarzbach,  Albert  F.  Stifel,  Joachim 
Beuter  and  R.  M.  Friend,  and  the  endorsements  on  said 
papers.  This  endorsement  the  plaintiffs'  counsel  offered  to 
the  jury  as  evidence  without  introducing  the  paper  itself  as 
evidence,  to  which  the  defendant's  counsel  objected,  but  the 
court  overruled  the  objection  and  allowed  the  endorsement 
alone  to  be  read,  to  which  the  defendant  excepted.  This  en- 
dorsement was  a  printed  form,  portions  of  which,  when  there 
were  blanks  in  it,  were  filled  up.  The  parts  filled  up,  which 
alone  are  important,  were  as  follows :  "  The  Ohio  Valley  Pro- 
tective Union,  Wheeling — Proofs  of  the  death  of  George 
Schwar55bach,  who  died  at  Wheeling  on  the  22nd  day  of 
June,  1881.  Submitted  for  examination  and  approval. 
Policy  No.  2,162:  amount  $2,000.00;  received  September 
15,  1881.  The  above  blanks  are  to  be  filled  up  only  at  the 
office  of  the  Ohio  Valley  Protective  Union.  All  claims  are 
payable  only  at  the  office  of  the  Ohio  Valley  Protective  Union, 
when  due,  on  presentation  oi  the  policies  properly  receipted 
by  the  owner."  The  plaintiff  then  introduced  a  witness  who 
proved  that  George  Schwarzbach  died  June  2,  1881,  and 
left  a  wife,  Sophia,  who  had  four  children,  John,  Frances, 
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Gttstavas  and  Louis,  all  living ;  that  the  witness,  who  was  the 
administrator  of  the  decedent,  called  at  the  office  of  the  de- 
fendant on  behalf  of  the  widow  and  children  a  few  days  after 
the  death  of  George  Schwarzbach  and  several  times  after- 
wards ;  that  on  the  7th  of  November  at  the  office  the  secre- 
tary of  the  defendant  told  witness,  that  several  gentlemen  had 
called  at  the  office  and  asked,  if  he  had  been  insured  by  the 
defendant.  Witness  went  to  the  office  of  defendant  probably 
four  times  prior  to  November  7  with  reference  to  the  pay- 
ment of  this  policy  pn  behalf  of  the  widow  and  children  and 
was  told,  they  would  fill  up  the  proof  of  his  death,  but  they 
gave  him  no  satisfaction  with  reference  to  paying  the  policy. 
They  said  that  the  board  had  not  met,  and  they  did  not 
know  about  it.  They  never  said,  that  they  were  dissatisfied 
with  the  proofs  of  his  death,  after  they  received  them,  or 
that  there  ought  to  be  any  change  made  in  them.  On  Novem- 
ber 25, 1881,  he  went  there  to  ask  payment  of  the  policy  again 
on  behalf  of  the  plaintiff,  and  was  told  by  an  officer  of  the 
defendant  in  the  office,  that  the  board  of  directors  had  con- 
cluded not  to  issue  an  assessment  on  George  Schwarzbach's 
death. 

The  plaintiffs  rested  their  case  on  this  evidence ;  and  the 
defendant  moved  the  court  to  exclude  all  the  plaintiffs'  evi- 
dence from  the  jury,  which  motion  the  court  overruled,  and 
the  defendant  excepted. 

The  defendant  then  introduced  the  proofs  of  the  death  of 
George  Schwarzbach,  consisting  of  the  affidavit  of  Sophia 
Schwarzbach,  made  September  13,  1881,  in  which  were  affi- 
davits to  the  facts  that  he  died  June  22, 1881 ;  that  the  cause 
of  his  death  was  hemorrhage  from  the  stomach ;  that  his  health 
began  to  decline  January  1, 1881,  when  he  had  a  like  attack; 
that  he  was  ill  a  day  and  two  nights  ;  that  he  spat  up  blood 
in  July  or  August,  1880  ;  that  he  was  well  afterwards ;  that 
during  these  attacks  he  vomited  blood ;  that  he  had  typhoid 
lever  some  years  before  his  death ;  that  he  had  no  other  dis- 
ease ;  that  he  used  spirituous  liquors  but  to  what  extent  she 
does  not  know. 

The  physician's  evidence  before  the  jury  re-states  what 
was  in  his  affidavit  in  proof  of  the  death.  He  states  that 
the  first  attack  in   August,  1880,  was  the  mildest  of  his  at- 
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tacks  and  was  alarming  only  to  the  extent,  that  any  internal 
hemorrhage  was  alarming.  The  next  one  in  January,  1881, 
was  not  as  severe  as  this  first  one,  but  he  was  sick  from  in- 
digestion for  some  time  afterwards.  The  last  one,  of  which 
he  died  in  June,  1881,  was  of  course  the  worst.  The  disease 
was  probably  an  ulcer  of  the  stomach.  lie  was  sick  a  week 
or  two  in  his  first  attack  in  August,  1880.  He  had  then 
probably  from  three  to  five  attacks  ot  vomiting.  The  bloml 
vomited  was  suflScient  to  be  observed  by  any  one.  George 
Schwarzbach  knew  this,  but  he  knew  nothing  of  the  cause 
of  it  probably,  nor  did  the  physician  then,  and  he  could  not 
have  said  that  he  was  not  in  good  health,  when  he  was  in- 
sured by  the  defendant  shortly  afterward  in  October  29, 1880. 
But  from  the  symptoms  of  this  blood-vomiting,  which  occurred 
before  that,  and  which  occurred  afterwards  and  finally  caused 
his  death,  he  would  conclude  he  was  not  in  good  health 
when  he  was  insured ;  but  he  could  not  then  have  said  he 
was  not  because  of  the  uncertainty  then  as  to  the  cause  of 
his  having  once  before  vomited  blood,  and  the  uncertainty 
whether  the  cause  of  the  blood-vomiting  had  not  then  been 
entirely  removed.     His  health  appeared  to  be  good. 

It  was  proposed  to  prove  by  this  witness,  that  George 
Schwarzbach  prior  to  his  insurance  made  statements  to  this 
witness  with  reference  to  a  severe  illness  (typhoid  fever), 
which  he  had  theretofore  had ;  but  the  court  excluded  the 
evidence  and  the  defendant  excepted. 

The  medical  examiner  ot  the  defendant  was  then  exam- 
ined. He  proves  that  he  saw  the  application  for  this  insu- 
rance signed  by  George  Schwarzbach,  and  it  was  filled  up 
as  it  now  is  except  the  answers  to  the  thirteenth  paragraph, 
which  was  an  answer  to  the  question  :  "  Have  you  ever  had 
any  of  the  following  diseases?"  Followed  by  the  names  of 
a  number  of  diseases  and  a  uniform  answer  to  each  "  No." 
These  answers  were  then  blank.  He  states,  he  wrote  the 
certificate  on  the  back  of  proofs  of  death,  but  does  not  state, 
that  he  filled  up  these  answers  "No."  to  these  questions.  To 
questions  in  paragraph  13  in  the  application ;  they  were 
not  filled  up  when  the  application  was  brought  to  him.  The 
court  refused  to  permit  this  witness,  who  was  a  member  of  the 
Ohio  Valley  Protective  Union,  the   defendant,  and   would 
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aiifter  pecuniary  loss,  it  the  plaintiffs  succeed  in  this  suit,  to 
prove  the  admission  by  George  Schwarzbach  made  at  the 
time  of  this  medical  examination  that  he  had  signed  the 
application,  or  that  in  the  presence  of  this  medical  examiner 
he,  Schwarzbach,  signed  what  was  on  the  back  of  it  called 
"  The  certificate  of  examining  physician."  These  signatures 
were  afterwards  proved  by  a  clerk  of  the  defendant.  But 
the  court  still  refused  to  admit  the  application  and  certificate 
of  the  examining  physician  to  go  to  the  jury,  and  the  defea- 
dant  excepted.  But  this  application  was  afterwards  allowed 
to  go  to  the  jury,  Mrs.  Sophia  Schwarzbach  admitting  that 
it  was  her  late  husband's  signature  attached  to  it.  The  fol- 
lowing are  such  parts  of  it  as  are  regarded  as  material  to  be 
stated  in  the  deciding  ot  this  case. 

"  I,  George  Schwarzbach,  declare  and  warrant,  that  I  am 
now  oi  sober  and  temperate  habits,  in  good  health,  of  sound 
body  and  mind,  and  do  usually  enjoy  good  health."  Ques- 
tion 6 — "Are  you  or  have  you  been  addicted  to  the  frequent 
or  intemperate  use  ot  any  alcoholic  stimulant  or  opiate?" 
Answer — "  Xo."  Question  13 — "  Have  you  ever  had  any  of 
the  following  diseases  ?  Answer  yes  or  no  to  each  and  state 
number,  character  and  <luration  of  each  attack  you  have  had 
otany  of  them.  Affection  of  liver?  No.  Disease  of  the 
heart?  No.  Cancer  or  tumor?  No.  Dyspepsia?  No. 
Rheumatism?  No.  Palpitation?  No.  Neuralgia?  No. 
Apoplexy?  No.  Pleurisy?  No.  Scrofula?  No.  Rupture? 
No.  Piles?  No.  Fits?  No.  Asthma?  No.  Habitual 
cough?  No.  Disease  of  the  urinary  organs?  No.  Spitting 
of  blood  ?  No.  Fever  and  Augue  ?  No.  Pneumonia ?  No. 
Consumption?  No.  Paralysis?  No.  Aneurism?  No. 
Insanity?  No.  Syphilis?  No.  Dropsy?  No.  Gout?  No. 
Vertigo  ?  No.  Yellow  Fever  ?  No.  Bronchitis  ?  No. 
Fistula?    No." 

The  17th,  18th  and  19th  questions  and  answers  are  as  fol- 
lows: Question  17 — ''  Have  you  had  during  the  last  seven 
years  any  disease  or  severe  sickness  ?  If  so,  state  the  particu- 
lars of  each  case  and  the  name  of  the  attending  physician  ? 
Answer — "  None."  Question  18 — "  Haseither of yourparents 
or  any  brother,  sister  or  other  near  relation  of  yours  been 
affected  with  rheumatism,  insanity,  or  with  any  pulmonary. 
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scrofulous  or  hereditary  disease?  If  so,  state  fully." 
Answer — "  No."  Question  19  :  "  What  blood  relation,  if 
any,  exists  between  your  parents?  Answer — "  None."  "  Is 
your  father  living  or  dead  ?"  Answer — "Dead."  "  Age,  if 
living,  or  at  death  ?"  "  Sixty."  "  Health,  if  living,  or  cause 
of  death?  "Piles."  "Is  your  mother  living  or  dead?" 
"Dead."  "Age,  if  living,  or  at  death?"  "Fifty-five." 
"  Health,   if  living,   or  cause  of  death  ?"     "  Don't  know." 

*.*  How  many  brothers  living  ?"     "  None."     "Ages  ?"     

"Health?"     "How  many  sisters  living?"     "None." 

•'  Ages  ?"     "  Health  ?"    "  How  many  brothers 

dead  ?"     "  None."     "  Ages  at  death  ?"     "  How  many 

sisters  dead ?"  "None."     "Ages  at  death?"  "Causes 

of  death?"    

This  application  concludes  thus :  "  I  liereby  represent  and 
warrant  that  the  statements  and  answers  above  and  herein 
made,  and  the  statements  accompanying  are  true  and  correct ; 
and  I  have  not  conceale<l,  withheld  or  misre|)resented  any 
material  circumstances  or  fact  of  the  piist  or  present  state  of 
my  health,  constitution  or  habits  of  life,  with  which  the  man- 
agers of  the  Ohio  Valley  Protective  Union  ought  to  be  made 
acquainted,  or  which  renders  me  unfit  for  membership  in  said 
association ;  that  those  answers  and  statements  not  written  by 
me  were  written  upon  my  dictation  and  at  my  request,  and 
constitute  warranties  on  my  part  and  together  with  the  by- 
laws, rules  and  regulations  of  the  Ohio  Valley  Protective 
Union  shall  be  the  basis  and  form  a  part  of  the  terms,  condi- 
tions and  contract  of  my  membership  therein;  and  if  the 
same  be  in  any  material  respect  untrue  or  false  or  tends  to  de- 
ceive said  association,  or  if  habits  of  life  are  contracted  here- 
after which  tend  to  shorten  life,  or  if  death  be  caused  by  any 
immorality,  dissipation,  drunkenness  or  violation  of  the  laws 
of  the  land,  or  while  engaged  in  military  or  naval  service,  or 
if  I  fail  to  pay  or  cause  to  be  paid  any  dues  or  assessments  on 
or  before  the  time  they  are  due  and  payable,  then  and  in  either 
event  the  contract  shall  be  void,  and  my  membership  cease 
and  terminate,  and  all  fees,  dues  and  assessments  which  may 
have  been  paid  on  account  thereof,  together  with  my  certi- 
tificate  of  membership  and  any  benefits  to  other  persons  at 
my  death  as  contemplated  by  my  membership  shall  be  for- 
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leited  to  said  association.  By  thie  approval  of  this  application 
the  said  association  agrees  that  except  for  a  death  or  life-ben- 
efit no  assessment  shall  be  made,  and  that  but  one  assessment 
shall  be  made  tor  each  death  or  life-benefit,  and  that  no  as- 
sessment shall  be  made  for  a  death  or  lite-benefit  if  the  re- 
mainder of  a  former  assessment  will  pay  such  death  or  life- 
benefit. 

"Dated  this  28th  day  of  October  at  Wheeling,  West  Virginia- 
"George  Schwarzbach,  Applicant.'' 

The  statement  of  the  person,  Henry  C.  Peterman,who,  as 
the  certificate  states,  solicited  the  application,  was  also  pro- 
duced in  evidence.  It  stated  that  he  knew  that  George 
Schwarzbach,  the  applicant,  in  above  application  named, 
and  described  in  the  accompanying  medical  examination,  and 
that  they  were  the  same  person ;  and  that  he,  Peterman,8aw 
nothing  in  the  form,  figure,  manners,  customs  or  appearance 
of  the  applicant  which  indicates  ill-health,  a  feeble  constitu- 
tion, irregular  habits  or  intemperate  living;  that  he  had 
known  him  for  eight  years  and  believes,  that  he  is  in  good 
health  and  is  physically,  mentally  and  morally  a  safe  and 
insurable  risk,  and  recommends  him  to  membership.  This 
was  signed  by  Henry  C.  Peterman  and  read  to  the  jury  and 
also  the  certificate  of  the  examining  physician,  which  was  read 
to  the  jury,  is  endorsed  on  the  application,  and  is  a  long  docu- 
ment, which  need  not  be  set  out  at  length.  It  will  suflBce  to 
say,  that  it  was  an  entirely  satisfactory  examination  and  cer- 
tificate except  the  answer  to  the  seventh  question,  which  was 
as  follows :  "  Is  he  tree  from  any  tendency  to  cough,  catarrh, 
vitiated  expectoration,  spitting  of  bloody  difliculty  of  breath- 
ing or  disease  of  the  throat?"  Answer — " No."  The  13th 
question  is :  "  Are  his  parents  dead,  and,  it  so,  of  what  disease 
did  they  die,  and  at  whatage?"  Answer — "  See  application." 
The  14th  question  is  :  "  Are  there  any  hereditary  diseases 
in  the  family,  and  if  so,  what  are  they?"  Answer — "  No." 
To  this  examination  is  appended  the  following  statement : 

"  I  hereby  declare,  thai  I  have  given  true  answers  to  all 
questions  put  to  me  by  the  medical  examiner,  and  that  I  am 
the  same  person  described  in  the  accompanying  application. 
"  George  Schwarzbach,  Applicant,'' 

An  attempt  was  made  by  witnesses  to  prove,  that  he  was 
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not  of  sober  and  temperate  habits ;  but  it  was  only 
that  he  drank  beer  some  times,  not  that  he  was  intc 
This  was  the  substance  of  the  defendant's  evidence. 

In  rebuttal  the  plaintiffs  proved  by  the  witness 
called  at  the  defendant's  oflBlce,  as  stated  before,  sh 
the  death  of  George  Schwarzbach  on  November 
had  a  conversation  with  the  secretary  of  the  C 
Protective  Union  at  the  office  of  the  defendant, 
took  a  memorandum  in  writing  directly  after 
states  correctly  what  was  said.      This  memo 
follows : 

"  Wheeling,  W.  Va.,  Nover 

"  I  went  to  see  Mr.  W.  H.  Handlan,  secre' 
Valley   Protective   Union,   about  the  insui 
Schwarzbach.     Dr.  Campbell  was  there.     > 
for  the  first  time  told  me,  that  shortly  after 
insured,  several  gentlemen  came  to  the  off 
whether  they   had   insured  George  Schv 
they  thought  he  should  not  have  been  inj- 
nian,  a  good  party,  even  informed  hin 
shortly  after  he  was  insured,  that  he  ha< 
Pittsburgh   and  on  the  train  coming  « 
then  talked  the  matter  over  with  the  do 
and  had  then  concluded  to  cancel  hisp 
how  never  done — why,  he  did  not  ki 
that  that  was  the  very  time  to  cancel 
a  chance.     lie  said  yes,  they  ought  t 
they  somehow  did  not.     lie  also  said  • 
Louis  Gaus  about  it,  but  Louis  Gau^ 
cousin  to  him  and  did   not  want  to 
but  it  proved  afterwards  that  he 
wife.     But  one  thing  Handlan  sai' 
did  not  cancel  George  Schwarzba- 
also  said  that  Peterman  had  in 
and  was  the  only  one  he  ever  d" 
George  Schwarzbach  had  a  hem 
out  the  pike.'' 

He  further  stated,  that  the  - 
not  at  that  time  tell  him,  th; 
this  policy.     On  the  25th  da\ 
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him  that  the  company  would  not  pay,  or  rather  that  the  board 
would  not  make  an  assessment. 

The  secretary  of  the  defendant  testified,  that  the  proofs  of 
the  death  of  George  Sehwarzbach  were  filed  in  the  office  on 
September  15, 1881.  In  speaking  of  the  conversation  he 
had  on  November  25,  1881,  with  the  person,  who  came  for 
the  plaintitts  to  enquire,  whether  the  defendant  would  pay 
this  policy,  he  testified  that  he  "  told  him  that  the  board  had 
declined  to  assess  for  the  claim,  believing  that  it  was  not  a 
just  one,  and  that  they  would  not  assess  the  members."  lie 
does  not.recollect  the  conversation  afler  George  Schwarz- 
bach's  death  stated  in  the  memorandum  made  by  this  witness. 
He  don't  think  he  said  anything  of  the  sort.  Mr.  Peterman 
proved  that  lie  had  been  an  agent  of  the  defendant  to  get  ap- 
plications for  insurance.  He  states  that  in  getting  the  appli- 
cation from  George  Sehwarzbach  he  read  to  him  some  of  the 
questions  in  the  application,  and  some  he  did  not  think  he 
asked  in  reference  to  his  father's  and  mother's  age,  but  in 
reference  to  himselt  he  knew  pretty  near  as  well  as  he  did 
himself,  because  we  had  almost  always  been  together  every 
day,  but  he  did  ask  him  some  questions.  But  he  asked  him 
no  questions  about  diseases,  because  he.  knew  he  had  never 
been  sick  but  once,  and  that  was  four  or  five  yeara  before  his 
death.  The  secretary  of  the  defendant  had  told  him  two  or 
three  days  before  this  application  was  made,  that  George 
Sehwarzbach  was  a  good  risk,  and  told  him  to  get  his  ap- 
plication. The  application  was  written  or  filled  up  in  the 
saloon  of  George  Sehwarzbach  by  the  witness;  he  does  not 
know  whether  he  read  it  or  not.  It  was  in  his  hands  but  he 
was  talking  about  other  matters  at  the  time.  He  was  an  in- 
telligent man  and  could  read  English.  He  did  not  then  know 
of  his  vomiting  blood  in  the  August  preceding,  or  that  he 
was  sick,  lie  did  not  write  any  of  the  answers  to  question 
No.  13,  in  which  to  the  questions  whether  he  had  a  long  list 
of  diseases  the  answers  are  written.  "No."  These  answers  were 
not  in  his  hand-writing.  They  have  been  inserted  since  he, 
Sehwarzbach,  signed  this  application.  He  wrote  nothing  on 
this  application  but  his  name.  These  answers  were  not 
written  in  his  (witness's)  presence.  He  says  he  asked  him 
very  few  of  the  questions.     He  took  it  for  granted  from  what 
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evidence  from  the  jury  on  this  motion  of  the  defendant,  unless 
regarding  the  defendant,  as  though  he  was  a  demurrant  to 
the  plaintiff's  evidence,  and  the  plaintiff  as  a  demurree  and 
considering  the  plaintiff's  evidence  with  all  the  favor  and 
giving  to  it  all  the  force  and  drawing  from  it  all  the  infer- 
ences, it  would  be  entitled  to,  if  there  had  been  a  formal  de- 
murrer filed  thereto,  the  court  would  feel  itself  bound  to 
find  for  the  demurrant  and  render  a  judgment  for  the  defend- 
ant. But  if  on  such  a  demurrer  to  the  plaintift''s  evidence 
the  court  would  have  felt  itself  bound  to  render  a  judgment 
in  favor  of  the  demurree,  the  plaintiff,  then  it  did  not  err  in 
refusing  to  exclude  all  the  plaintiff's  evidence  from  the  jury. 
(Point  1,  of  syllabus  in  £h*esser  v.  Transportation  Company^ 
8  W.  Va.  553.)  Now  where  the  plaintiff' 's  evidence  is  con- 
sidered, as  it  must  be  on  this  motion  in  order  to  exclude  it 
from  the  jury,  with  all  the  favor  with  which  the  evidence  of 
the  demurree  is  construed  on  a  demurrer  to  the  plaintiff's 
evidence,  such  motion  would  be  properly  overruled  in  such 
case  as  this.  As  a  demurrer  to  evidence  or,  as  we  have  seen, 
a  motion  to  exclude  from  the  jury  the  plaintiff's  evidence 
withdraws  from  the  jury,  the  proper  triers  ot  facts,  the  con- 
sideration of  the  evidence,  by  which  they  are  to  be  ascertained 
and  the  party,  whose  evidence  is  thus  withdrawn  from  its 
proper  forum,  is  entitled  to  have  it  most  benignly  interpre- 
ted by  the  substituted  court,  the  plaintiffs  below  in  this 
case,  ought  to  have  all  the  benefit,  that  might  have  resulted 
from  a  decision  of  the  case  by  the  proper  persons,  the  jury. 
{Miller^  ^c.  v.  Insurance  Company ^  8  W.  Va.,  point  2  of  syl- 
labus.) 

The  evidence  being  thus  weighed,  we  must  regard  the 
plaintiffs'  evidence,  which  was  moved  to  be  excluded,  as 
having  proven  their  case.  It  proved  that  the  defendant  had 
issued  the  life-policy  sued  upon  to  George  W.  Scwarzbach 
for  the  benefit  of  the  assured,  his  wife  and  children,  the 
plaintiffs  in  this  suit ;  that  he  died  June  22,  1881 ;  that  the 
proofs  of  his  death  required  by  the  policy  were  received  by 
the  defendant  September  15,  1881;  that  about  two  months 
afterwards,  on  November  25,  1881,  the  defendant  refused, 
when  called  upon  by  the  agent  of  the  plaintiffs,  to  pay  the 
amount  of  this  policy  and  made  no  objection  to  the  proofs  of 
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the  death  of  the  party  insured.  It  is  not  disputed,  that,  if 
the  plaintiftfi'  evidence  thus  benignly  construed  establishes 
these  facts,  the  court  below  did  not  err  in  refusing  to  exclude 
it  from  the  jury ;  for  this  proof  was  sufficient  to  make  out 
plaintiffs'  case.  (See  Insurance  Company  v.  Francisco^  17  Wal. 
672.)  But  that  these  tacts  could  all  of  them  be  deduced  from 
the  evidence,  even  when  thus  benignly  construed,  is  contro- 
verted. It  is  denied,  that  the  evidence  justified  the  conclu- 
sion, that  the  defendant  received  the  proofs  of  the  death  of 
the  assured  on  September  15,  1881.  It  seems  to  me  clear 
beyond  controversy,  that  this  fact  was  well  established  by 
the  evidence,  even  if  it  was  not  thus  benignly  construed  in 
tavor  of  the  plaintiflTs.  The  defendant  at  the  instance  of  the 
plaintiffs  produced  what  was  admitted  to  be  the  proofs  of  the 
death  of  the  insured ;  and  on  the  back  of  these  proofs  pro- 
duced by  the  defendant  was  endorsed  "received  September 
15,  1881."  The  word  received  being  printed  and  a  blank 
left  after  it  for  the  date,  which  was  filled  up  "September  15, 
1881."  This  paper  had  also  endorsed  on  it,  "Proofs  of  the 
death  of  Geor^ije  Schwarzbach,  who  died  at  Wheeling  on 
June  22,  1881,"  and  also  "The  above  blanks  are  to  be  filed 
only  at  the  office  of  tlie  Ohio  Protective  Union,"  the  defendant 
below.  Yet  it  is  contended  in  this  Court,  that  this  does  not  prove 
that  these  proofs  of  the  insured's  death  were  received  by  the 
defendant  September  15,  1881,  because,  it  is  said,  the  mean- 
ing of"  Received  September  15,  1881,"  is  doubtful,  and  be- 
cause it  was  not  proven  to  have  been  made  by  the  defendant, 
and  it  might  have  been  put  there  by  some  one  else.  Such  a 
conclusion  from  this  evidence  would  have  been  most  unjusti- 
fiable and  certainly  could  not  possibly  be  reached,  if  this  evi- 
dence were  to  be  benignly  construed  in  favor  of  the  plaintiffs 
below. 

But  it  is  said  that  these  endorsements  ought  not  to  have 
been  permitted  to  go  to  the  jury,  unless  the  plaintiffs  also  sub- 
mitted to  the  jury  the  proofs  of  the  death  of  the  insured  con- 
tained on  the  face  of  the  paper  so  endorsed  by  the  defendant, 
because  a  party  offering  in  evidence  a  written  paper  must 
offer  the  whole,  and  when  a  plaintiff  offers  a  paper,  his  oppo- 
nent is  entitled  to  insist,  as  he  did  in  this  case,  that  the  whole 
be  introduced  as  a  part  of  the  plaintiffs'  case.     No  one  dis- 
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putes  this  proposition.  But  it  seems  to  me  obvious,  that  the 
proofs  of  the  death  contained  on  the  face  of  this  paper,  which 
had  been  made  out  some  time  before  and  signed  by  one  of  the 
plaintiffs  and  by  others,  was  an  entirely  different  paper  from 
those  endorsements  made  by  the  defendant  on  September  15, 
1881.  What  was  contained  in  these  endorsements  might 
just  as  well  be  made  on  the  books  of  the  defendant,  as  prol>- 
ably  they  were,  or  on  some  other  and  different  piece  of  paper ; 
and  surely  then  no  one  could  pretend,  that  these  proofs  ot 
the  death  of  the  insured  and  these  entries  made  on  a  differ- 
ent piece  of  paper  subsequently  by  the  defendant  or  on  its 
books  were  part  and  parcel  of  the  proofs  of  death.  And  it 
seems  to  me  clear  that  the  fact,  that  the  defendant  thought 
proper  to  put  the  matters  contained  in  these  endorsements  on 
the  back  of  the  proofs  of  death  of  the  insured  for  its  conven- 
ience, in  noway  alters  the  case.  They  still  constitute  no  part 
of  the  proofs  of  the  death  of  the  insured.  They  constitute 
still  in  law  a  separate  and  distinct  paper  and  were  not  at  all 
necessary  to  make  out  the  plaintiffs'  case.  {Insarfivre  Omi- 
j)(ni}j  V.  Francisco^  17  Wall.  672 ;  Thurston  v.  Mnirm/,  3  Binney 
326.)  In  fact  the  contents  of  this  i)roof  of  the  death  of  the 
insured  could  not  have  been  used  as  evidence  for  the  i)laintitt8, 
they  being  nothing  but  ex  imrtc  affidavits.  (Lt/commg  Iimir- 
avcc  Compamj  v.  Rob'm^  77  111.  402-8 ;  Lf/comi/u/  hisftnwre 
Compayig  v.  S<'hriffler^  42  Pa.  St. ;  (hmmonweaUh  bwtranrc: 
Company  v.  Snwd^^l  Va.  St.  161.)  All  that  the  plaintiffs  could 
have  produced  them  for  would  have  been  to  show,  that  they 
were  the  proofs  of  the  death  of  the  insured  recjuired  by  the 
policy  to  be  delivered  to  the  defendant  below.  And  that  this 
was  their  character  was  admitted  by  the  defendant  below, 
when  it  produced  them  as  such  on  the  demand  of  the  plain- 
tiffs, and  also  by  the  express  statement  in  the  endorsement, 
that  they  were  the  proofs  of  the  death  of  the  insured. 

As  this  suit  was  instituted  on  January  3, 1882,  it  obviously 
was  not  brought  too  soon,  for  by  the  policy  the  insnnince 
was  payable  ninety  days  after  the  delivery  to  the  defendant 
of  these  proofs  of  the  death  of  the  insured.  Probably  it 
might  have  been  instituted  on  the  November  25,  1881,  when 
the  defendant  refused  to  pay  the  policy  and  made  no  objec- 
tion to  the  proof©  of  the  death  of  the  insured,  which  it  bad 
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received  on  September  15,  1881.  It  is  said  in  the  argument 
by  the  counsel  for  the  defendant  below,  the  plaintiii  in  error, 
that  when  a  contract  is  to  be  performed  at  a  future  day,  a  de- 
nial of  liability  before  the  day  gives  the  plaintiff  no  right  to 
sue,  until  the  time  has  expired,  as  the  defendant  may 
after  all  pay  on  the  day  fixed,  and  there  will  be  no  breach 
of  the  contract.  To  sustain  this  position  counsel  cites  Phil- 
potts  V.  Evaiis,  5  M.  &  W.  475  ;  Ripley \.  McChire,'^Q\^hAl. 
&  Gord.  345.  The  counsel  for  the  defendants  in  error,  the 
plaintiffs  below,  insist,  that  the  law  is  not  properly  laid  down 
in  these  cases  and  that  they  have  been  overruled  and  cites 
Ford  v.  Foley,  6  B.  &  C.  325  (55  E.  C.  L.  388) ;  Lovelock  v. 
Franklyn,  8  Ad.  &  El.  K  S.  371  (55  E.  C.  L.  R.  371) ;  Short 
V.  Stone,  Id.  388 ;  and  especially  ^ochsterv,  DeLatour,  20  E.  L.  H 
&  E.  160,  and  Cort  v.  Ambergate  Railway  Company,  6  E.  L. 
&  E.  237,  all  cited  in  1  Hob.  (new)  Pr.  452-5.  On  this  point 
counsel  for  the  defendants  in  error,  also  cited  Norwich  and 
New  York  IVans,  Company  v.  Western  Massachusetts  Imnirance 
Company,  34  Conn.  561 ;  Same  C^ase,  12  Wall.  201;  A/leyre  v. 
Maryland  Insurance  Company,  6  Lhxrr.  &  J.408, 413 ;  (obh  v.  In- 
surance Company,  11  Kan.  93  ;  ^fiJtna  Insurance  Company  v. 
McGuire,  SI  111.342,352;  McComas  v.  Corenant  Insurance 
Company,  56  Mo.  573,  576.  The  last,  while  differing  some- 
what from  the  other  cases,  is  nevertheless  like  them  in  con- 
flict with  the  cases  from  Welsh.  11.  &  G.  cited  by  the 
counsel  for  the  plaintiff  in  error.  These  cases  establish  the 
position,  it  is  claimed  by  the  counsel  for  the  defendants  in 
error,  that  a  refusal  to  pay  by  an  insurance  company  is  a 
waiver  of  the  stipulation  allowing  the  company  ninety  days, 
within  which  to  pay  the  loss,  and  that  suit  may  be  brought 
on  the  policy  as  soon  as  the  company  refuses  to  pay  the 
policy ;  though  the  Missouri  case  holds  that  suit  can  not  be 
brought  until  ninety  days  after  the  death  of  the  party,  though 
the  company  has  refused  to  pay.  But  according  to  the  view 
I  have  expressed,  this  question  so  fully  discussed  by  counsel 
need  not  be  decided,  as  the  plaintiffs'  case  was  sustained  by  his 
evidence,  when  this  motion  was  made  to  exclude  the  evi- 
dence ;  and  this  suit  was  not  brought  too  soon,  it  being  more 
than  ninety  days  after  the  receipt  of  the  defendant  of  the 
proofs  of  the  death  of  the   insured.     It  is  therefore  imma- 
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terial,  whether  the  defendants  by  refusing  to  pay  the  insur- 
ance waive  the  benefit  of  the  provision  of  the  policy,  that 
the  insurance  should  be  payable  ninety  days  after  proof  of  in- 
sured's death.  We  shall  therefore  express  no  opinion  on 
this  subject. 

The  next  question  I  will  consider  is:  Did  the  court  below 
err  in  refusing  to  permit  the  defendant  below  to  prove  the 
statements  made  by  George  Schwarzbach,  the  insured,  prior 
to  his  application,  which  contradicted  his  statements  con- 
tained in  his  application  for  this  policy  of  insurance  in  refer- 
ence to  his  having  had  serious  sickness  within  seven  years  be- 
fore making  this  application  and  in  reference  to  his  having 
brothers  and  sisters?  When  this  evidence  was  ottered,  it 
was  not  stated  by  the  defendants  below,  that  these  statements 
with  reference  to  his  health  had  been  made  about  the  time 
of  his  application  for  the  insurance,  or  that  they  were  state- 
ments relative  to  his  health  when  these  statements  were  made, 
but  relative  to  his  having  had  serious  sickness  some 
time  prior  to  these  statements.  For  all  that  the  record 
shows,  these  statenientfi  may  have  been  made  years  before. 

The  decisions  on  the  question  of  the  admissibility  of  dec- 
larations made  by  the  insured,  when  the  insurance  is  for  the 
benefit  of  others  as  in  this  case,  are  somewhat  conflicting.  In 
Acersonv.  Kimmrd  6  East.  188,  it  was  held,  that  in  an  action 
by  a  husband  on  a  policy  of  insurance  on  his  wife's  life  dec- 
larations made  by  the  wife  to  an  acquaintance,  while  lying  in 
bed  in  the  daytime  apparently  ill,  that  she  was  in  bad  health 
and  had  been  sick  for  some  time  and  was  sick,  when  she 
went  to  Manchester  a  few  days  before  to  get  a  certificate  of 
her  good  health  preparatory  to  getting  this  policy  of  insur- 
ance on  her  life  in  favor  of  her  husband,  and  that  she  was 
afraid  she  would  not  live  ten  days,  when  the  policy  would  be 
returned,  and  her  husband  would  lose  the  benefit  of  the  insur- 
ance, were  proper  evidence  to  show  her  ill  state  of  health, 
when  the  policy  was  issued.  In  Kelsey  v.  Union  Life  Inmr- 
mice  Company^  35  Conn,  225,  in  an  action  by  a  husband  on  his 
policy  on  his  wife's  life  letters  of  hers  written  a  few  days  be- 
fore the  application  was  made,  in  which  she  spoke  of  her 
health  as  very  bad,  were  held  admissible  to  contradict  the 
policy  was  issued,  she  was  in  bad  health. 


Digitized  by 


Google 


April,  1885.]      Schwarzbach  v.  Pro.  Union.  647 

These  cases  were  decided  partly  on  the  ground  that  these 
declarations  were  a  part  of  the  res  gestce.  But  the  rcasr^ning 
of  the  court  in  these  cases  especially  and  the  decisions  have 
not  been  approved  in  other  cases.  In  Fraternal  Mutual  In- 
surmice  Comj)auy  v.  Applegate^  7  Ohio  St.  92,  where  the  suit 
was  on  a  policy  on  the  husband's  life  for  the  benefit  of  his 
wife,  it  was  held,  that  the  admissions  of  the  husband,  after  the 
policy  was  issued,  were  not  competent  evidence  against  the 
plaintiff.  The  court  say  :  "  They  are  not  the  declarations  of 
a  sick  person  in  relation  to  his  condition  at  the  time  of  mak- 
ing them.  *  *  *  They  were  not  against  his  interest. 
*  *  *  They  were  not  the  statements  of  one,  who  had  been 
a  witness  in  the  trial,  oftered  to  impeach  his  credit.  *  *  * 
They  were  therefore  mere  hearsay."  It  is  evident,  that  had 
the  declarations  of  the  husband  been  in  this  case  made  with 
reference  to  his  health  at  some  previous  time,  and  these  decla- 
rations had  been  made  before  the  policy  was  issued,  on  the 
reasoning  of  the  Ohio  case  they  would  have  been  necessarily 
rejected  as  mere  hearsay.  The  same  views  were  taken  in 
Washington  Life  Insurance  Company  v.  Hunay^  10  Kan.  525, 
and  speaking  of  the  English  and  Connecticut  cases  before 
cited,  the  court  say :  "  In  both  cases,  however,  they  were 
considered  by  the  courts  as  being  so  near  the  application  as 
to  be  properly  a  part  of  the  res  gestce,  *  *  *  While  it 
may  be  doubted  whether  the  reasons  given  for  these  two  de- 
cisions are  good,  still  they  in  no  wise  conflict  with  the  well- 
settled  principles,  upon  which  other  cases  were  and  this  must 
be  decided."  In  accordance  with  these  views  it  has  been 
held  that  statements  as  to  health  made  by  the  insured  some 
months  prior  to  the  insurance  to  persons  other  than  the  com- 
pany or  the  physician  were  inadmissible.  {Swift  v.  Massa- 
chusetts Mutual  Life  Insurance  Company^  2  N.  Y.  Supreme  R. 
303 ;  see  also  Reed  v.  N.  Y.  C.  Railroad  Company j  45  N.  Y. 
574.)  So  the  previous  declarations  of  the  insured  as  to  his 
habits  have  been  held  mere  hearsay  and  inadmissible  against 
the  assured,  (Raw^ls  v.  American  Mutual  Life  Insurance  Com- 
pany^ 36  Barb.  357,)  and  his  statements  subsequent  to  the 
issuing  of  the  policy  are  equally  inadmissible,  (27  N.  Y.  282.) 
These  authorities  as  well  as  reason  lead  me  to  the  conclusion, 
that  the  court  below  did  not  err  in  refusing  to  admit  any  of  the 


Digitized  by 


Google 


6-18  ScuWARZBAcu  c,  pRo.  Union.  [Sup.  Ct. 

declarations  of  the  insured  made  to  third  persons  at  or  about 
the  time  the  policy  was  issued  either  as  to  the  former  state  ot 
his  health,  his  having  formerly  had  severe  sickness,  or  as  to 
his  having  had  brothers  and  sisters.  These  declarations  were 
all  mere  hearsay  and  can  not  be  used  as  against  the  plaintifts. 
The  insured,  who  made  them,  had  no  interest  in  the  policy, 
most  if  not  all  these  declarations  having  been  made  long  be- 
fore the  policy  was  issued.  Even  if  made  afterwards,  they 
were  equally  mere  hearsay  ;  he  never  did  have  any  interest 
in  the  policy.  lie  was  not  a  witness  in  this  case,  so  as  to 
permit  his  evidence  to  be  thus  contradicted  ;  nor  were  they 
declarations  of  a  sick  person  relative  to  his  condition  at  the 
time  of  the  making  of  these  declarations. 

It  is  further  insisted  by  the  counsel  of  the  plaintiffi,  that, 
as  the  policy  provided,  "that  the  amount   named    therein 
should  be  paid  on  the  receipt  of  the  policy",  therefore  the 
surrender  of  the  policy  at  the  office  of  the  defendant  below 
was  made  a  condition  of  the  payment.     It  was,  it  is  claimed, 
one  ol  two  dependent    covenants,  on  the   performance  of 
which  the  right  of  the  plaintiffs  depended,  as  in  Kern  v. 
Zdykr,  13  W.  Va.  716  and  Rocich  v.  Dickison,  9  Grat.  154. 
Suppose,  as  is  claimed,  that  this  was  one  of  two  dependent 
covenants,  still  there  was,  as  appears  by  the  evidence  in  this 
case  offered  by   the  plaintifts  in   the   opening  of  the  case, 
strengthened  by  the  evidence  subsequently  offered,  no  nec- 
essity for  the  plaintiffs  to  prove  that  they  either  surrendered  or 
offered  tosurrenderthe  policy  to  thedefendants.      It  was  suffi- 
cient on  the  proofs  in  this  case  to  show,  that  they  were  ready  to 
perform  this  or  surrender  the  policy  but  were  prevented  from 
so  doing  by  the  defendant.     It  was  proven  that  the  defend- 
ant on  November  25,  1881,  refused  to  pay  this  policy  and, 
as  was  subsequently  shown  by  the  evidence,  expressly  based 
this  refusal  on  the  ground  that  the  demand  was  unjust;  and, 
as  it  was  proven  on  the  opening  of  this  case,  the  jury  would 
have  had  a  right  to  infer,  that  the  defendant   refused  to  pay 
this  policy  when  demanded,  because  it  deemed  the  demand 
unjust.     It  became  of  course  a  useless  ceremony  for  the 
plaintiffs    after   that  to  present   this  policy   to  the  defend- 
ant   formally  and  offer  to   surrender  it  upon    payment  of 
its  full  amount.     As  a  matter  of  course  they  were  and  still 
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are  ready  and  able  to  perform  this,  whenever  the  defendant 
pays  the  amount  due  on  this  policy ;  for  to  keep  it,  after  such 
payment  in  full  was  made,  could  be  of  no  possible  use  to  the 
plaintifts. 

That  this  is  the  law  governing  cases  where  concurrent 
dependent  covenants  exist,  as  it  is  insisted  by  the  counsel  of 
the  plaintiff  in  error  was  the  case  in  this  policy,  clearly  appears 
from  Kern  v.  2jeigler,  13  W.  Va.  707,  the  case  relied  upon  by 
the  counsel  for  the  plaintiffs  in  error.  It  is  there  laid  down 
in  this  language :  "The  covenants  declared  on  are  clearly 
dependent,  and  unless  the  excuse  for  not  performing  it  is 
valid,  the  count  isclearly  bad.  Roach  v.  Dickinson^  9  Qrat.  154. 
In  CUrk  v.  Franklin^  7  Leigh.  7,  Tucker,  President,  said, 
'Nothing  is  more  true,  than  that,  when  a  contract  is  entire, 
and  the  covenants  are  dependent,  the  plaintiff  is  generally 
obliged  to  aver  and  prove  a  complete  performance  of  all  that 
was  to  be  done  and  performed  on  his  part,  before  he  is  en- 
titled to  demand  payment  from  the  other  party.  But  to  this 
well  established  rule,  there  is  the  equally  well  established  ex- 
ception, that,  where  the  defendant  has  prevented  a  perform- 
ance by  the  plaintiff  on  his  part,  it  is  not  necessary,  that  the 
plaintiff  should  aver  or  prove  a  complete  performance  to 
entitle  him  to  his  action.  He  may  recover  without  doing  so, 
and  it  is  sufficient  to  show  a  readiness  to  perform,  and  that  he 
was  hindered  by  the  defendant.  See  Gas  Company  v.  Wheel- 
ing^ 8  W.  Va.  369,  opinion  by  Ilaymond,  Judge ;  Smith  v. 
JjewiSj  24  Coim.  621 ;  Borden  v.  Borden^  5  Mass.  67 ;  Smith 
v.  Smith,  25  Wend.  405.' "  See  also  Williams  v.  Ba.nk  of  U. 
S.y  2  Peters  96;  Hipky  v.  McClure,  4  W.  H.  &  G.  344,  358-9. 
These  cases  establish,  that,  even  had  it  been  the  duty  of  the 
plaintiffs  under  the  policy  to  surrender  it  or  offer  to  surren- 
der it,  before  the  defendant  was  bound  to  pay,  the  positive 
refusal  of  the  defendant  to  pay  the  policy,  because  there  was 
no  just  demand  created  by  it  upon  the  defendant  to  pay, 
dispensed  with  any  obligations,  which  might  have  been  on 
the  plaintiffs  to  offer  to  surrender  this  policy  on  its  payment, 
before  they  could  bring  suit  upon  it  and  recover,  if  anything 
was  due. 

Another  assignment  of  error  argued  at  much  length  by  the 
counsel  tor  the  plaintift  in  error  is  the  rejection  by  the  court 
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l)cl()vv  of  certain  communications  or  conversations  had  per- 
sonally with  George  Schwarzbach  by  the  examining  physician 
ot  the  defendant,  when  the  certificate  of  the  examining  physi- 
cian was  being  prepared  as  a  preliminary  to  the  issuing  of  the 
]>olicy  sued  on.  The  plaintiffs  below,  defendants  in  error  in- 
sisted in  the  municipal  court,  as  they  still  insist  in  this  Court, 
that  these  conversations  between  George  Schwarzbach  and 
this  examining  physician  were  inadmissible  as  evidence  since 
the  death  of  George  Schwarzbach  under  chapter  one  hun- 
dred and  thirty,  section  twenty-two  of  our  Code,  as  amended  bv 
chapter  one  hundred  and  sixty  of  Acts  of  1882,  because  this  ex- 
amining physician  was  then,  and  has  ever  since  continued  to  he 
a  member  of  the  defendant's  company,  and  if  the  plaintiffs  in 
this  suit  recover,  will  have  to  pay  a  portion  ot  the  judgment. 
As  the  rejection  of  these  conversations  as  evidence  in  my 
judgment  could  not  have  prejudiced  the  defendant,  as  1 
shall  presently  sliow,  I  deem  it  unnecessary  to  determine 
whether  their  rejection  was  right  or  wrong.  The  plaintiff 
in  error  to  support  his  position  on  this  point  refers  to  the  fol- 
lowing cases.  Metzy,  tinodffrasis,  9  W.  Va.  194;  Hihkhrnnt 
\.  Crmnford,  65  N.  Y.  107;  (hrn/  v.  Whiie,  59  N.  Y.  340: 
Mnftooi}  V.  Yimg,  45  N.  Y.  699 ;  Swrm  v.  Sno^r,  11  Allen 
2:^4;  Me  Clure  y ,  Johnson,  M  Iowa  620;  Barry  v.  Insuranre 
(h/nparn/^  i)9  ^.  Y.  387.  The  counsel  for  the  plaintiffs  be- 
low, the  defendants  in  error,  rely  on  the  following  cases  to 
sustain  their  position  on  this  point:  MaUoon  v.  Yovg^Ab 
X.  Y.  690-699 ;  Zxtne  v.  Fink,  18  W.  Va.  754 ;  Martz  v. 
Mariz,  25  Grat.  36 ;  Dewey  v.  Goodmoagh,  56  Barb.  54,  58-4*. 
P]very  fact,  which  the  court  below  refused  to  allow  thiv^  ex- 
amining physician  to  testify  to,  which  could  have  influenced 
the  jury  in  their  verdict,  had  already  been  proven  by  this  ex- 
amining physician  without  objection,  or  were  proven  during 
the  progress  of  the  case.  These  facts  were,  that  the  agent 
of  the  defendant,  who  obtained  the  application  of  the  defen- 
dant for  this  policy,  was  present,  when  this  application  was 
handed  to  the  examining  physician  to  obtain  his  certificate 
upon  it :  that  George  Schwarzbach  admitted  his  signature  to 
the  application  to  be  genuine;  the  signature  of  George 
Schwarzbach  to  the  declaration  at  the  end  of  the  examining 
]>hysician's  certificate;  that  when  brought  to  the  examining 
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physician  the  application  ot  George  Schvvarzbacli  wasjustas 
it  was  at  the  trial  oi*  the  case,  except  the  answer  to  question 
13;  and  the  application  for  membership  of  George  Schwarz- 
bach and  the  certificate  of  examination.  These  were  all  the 
matters,  which  were  proposed  to  be  proven  by  the  examining 
physician,  which  the  court  would  not  allow  him  to  prove. 
The  first  ot  these  matters  he  had  on  a  former  examination 
during  the  trial  of  this  case  been  permitted  to  prove  without 
objection,  and  all  the  other  matters  were  proven  by  other 
witnesses,  and  these  papers  at  that  time  rejected  were  after- 
wards submitted  to  the  jury  as  evidence.  These  facts  were 
none  of  them  disputed  by  the  plaintifts  below,  the  defendants 
in  error;  and  their  formal  rejection,  when  ottered  to  be  proven 
by  the  examining  physician,  it  improper  in  the  court  below, 
could  not  have  prejudiced  the  defendant  below,  the  plaintiff 
in  error,  and  for  that  reason  such  an  error  by  the  court  below 
would  furnish  no  ground  for  the  reversing  ot  the  judgment  be- 
low, especially  as  the  record  shows  that  this  examining  [)liy- 
sician  was  permitted  without  objection  to  respond  to  all  other 
questions,  and  that  the  counsel  for  the  defendant  below  sj^eci- 
fied  all  the  above  matters  and  none  others  as  what  he  wanted 
to  prove  by  him,  which  the  court  did  not  allow. 

A  question  to  one  witness  was  objected  to,  not  because  it 
was  in  itself  improper,  but  because  it  was  not  proper  on  a 
cross-examination.  The  question  and  answer  show,  that 
the  defendant  could  not  have  been  prejudiced  by  their 
admission  at  that  stage  of  the  examination  rather  than  at 
another;  and  I  therefore  deem  it  unnecessary  to  ('onsider 
such  objection. 

The  examining  physician  ot  defendant  was  asked  by  the 
defendant:  "What  would  be  the  character  of  the  risk  on  a 
man's  life,  if  within  three  months  before  he  applied  for  insur- 
ance he  had  a  hemorrhage  of  the  stomach?"  An  insurance 
agent,  who  for  many  years  had  been  connected  with  the  life- 
insurance  business  as  a  superintendent  and  insi)ector  of 
agencies  and  of  the  appointment  of  medical  examiners,  was 
asked  by  the  defendant :  ''What  is  the  custom  of  insurance 
companies  generally  with  reference  to  receiving  or  rejecting 
an  applicant  for  insurance,  who  has  within  three  or  four 
months  before  making  his  application  had  a  lieniorrhage  of 
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the  stomach?"  The  plaintiffs  objected  to  these  questions: 
and  the  court  refused  to  permit  them  to  be  answered-  The 
first  question  was  then  propounded  to  the  second  witness; 
and  the  court  would  not  allow  it  to  be  answered.  The  counsel 
for  the  plaintiff'  in  error  refers  to  Luce  v.  Dorchester  Insurance 
Gompany^  105  Mass.  298,  to  show,  that  the  court  ought  to 
have  allowed  these  questions  to  be  answered  by  these  ^uit- 
nesses,  and  the  counsel  for  the  defendants  in  error  refers  to 
the  following  cases  to  show,  that  the  court  did  not  err 
in  rejecting  this  proposed  expert  testimony  :  Raube  v.  Amm- 
can  Life  Insurance  Company^  27  N.  Y.  282-293 ;  High  v. 
Guardian  Mutual  Life  Insurance  Company^  53  N.  Y.  603; 
Mutual  Benefit  Life  Insurance  Company  v.  Wise^  34  Md.  582, 
602 ;  Bryan  v.  Peubody  Insurance  Company,  8  W.  Va.  605 ; 
State  V.  Watson,  65  Me.  74 ;  Hartford  Insurance  Company  v. 
Hosmer,  2  Ohio  St.  432.  An  examination  of  these  authori- 
ties satisfies  me,  that  the  court  below  did  not  err  in  rejecting 
the  evidence  proposed  to  be  introduced  as  expert  evidence. 
It  was  entirely  immaterial  what  description  of  persons  com- 
panies engaged  in  the  business  of  lite-insurance  would  con- 
sider good  or  bad  risks.  The  inquiry  did  not  relate  to  mat- 
ters of  science  or  skill ;  but  opinions  of  witnesses  w^ere  in 
effect  asked  as  to  what  persons  engaged  in  a  particular  busi- 
ness would  consider  prudent  to  do  in  certain  cases.  Such  an 
opinion  could  in  no  manner  enlighten  the  jury  in  the  matters 
at  issue,  but  would  only  have  tended  to  mislead.  The  court 
properly  refused  to  allow  these  miscalled  questions  to  experts 
to  be  answered. 

The  next  important  question  in  this  case  is  :  *'  What  is  the 
construction  of  this  policy  ?  Were  all  the  answers  made  by 
the  applicant  to  the  questions  propounded  on  his  application 
warranted  to  be  absolutely  true;  or  could  the  jury  consider 
whether  the  answers  given,  which  were  not  true  in  whole  or 
in  part,  were  material  or  immaterial,  and  whether  they  tended 
in  any  way  to  injure  the  defendant  below  by  misleading  it  and 
inducing  it  to  enter  into  a  contract  and  issue  a  policy,  which 
it  might  possibly  have  declined,  had  true  answers  been  given 
to  the  questions  ?  The  authorities  all  agree,  that  if  by  the 
contract  and  policy  the  applicant  warranted  his  answers  to 
be  true  in  all  respects,  then   thib  removes  their  materiality 
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from  the  consideration  of  the  jury  or  of  the  court ;  and  if  the 
answers  are  any  of  them  untrue,  though  they  be  such  as  the 
court  or  jury  might  believe  could  not  have  prejudiced  the 
defendant  nor  in  any  degree  influenced  the  defendant  in  en- 
tering into  the  contract  or  issuing  the  policy,  yet  the  insured 
or  person,  for  whose  benefit  the  policy  was  taken,  can  not  re- 
cover upon  it.  For  the  parties  to  the  contract  have  for  them- 
selves declared,  that  every  question  and  answer  should  be 
regarded  as  material,  and  an  untrue  answer  should  avoid  the 
policy.  See  JSt7ia  Insurance  Company  v.  France  e(  «?.,  94  U, 
8.  510 ;  Jeffries  v.  Life  Insurance  Company^  22  Wall.  47 ; 
Foot  V.  JEtna  Life  Insurance  Company,  61 N".  Y.  571 ;  Powers 
et  al.  V.  Northeast  Muitial  Life  Association,  50  Vt.  630  ;  Co-Op-' 
eratire  Association  v.  Lejlore,  53  Miss.  2  syl.  4  &  5. 

But  in  ascertaining  whether  the  answers  to  questions  put 
to  the  applicant  are  warranties  or  representations,  it  should 
be  borne  in  mind,  that,  when  a  policy  contains  contradictory 
provisions,  or  is  so  framed  as  to  render  it  doubtful,  whether 
the  parties  intended,  that  the  exact  truth  of  the  applicant's 
statements  should  be  a  condition  precedent  to  any  binding 
contract,  the  construction  which  imposes  on  the  insured  the 
obligations  of  a  warranty  should  not  be  favored.  (National 
Bank  v.  Insurance  Company,  95  U.  S.  678.)  The  case  of 
Washington  Insurance  Company  v.  Raney,  10  Kan.  525,  was 
one,  in  which  this  principle  of  construction  was  applied,  and 
the  answers  of  the  insured  were  not  regarded  as  warranted 
to  be  absolutely  true. 

There  is  in  this  contract  and  policy  certain  phrases  that 
taken  by  themselves  would  be  warranties  of  the  truth  abso- 
lutely of  the  answers  by  the  applicant  to  the  questions  pro- 
pounded to  him,  whether  they  were  material  or  not,  while  in 
other  portions  of  it  there  are  provisions,  which  seem  to 
qualify  or  contradict  this  warranty  of  the  truth  of  these 
answers  without  regard  to  their  materiality  or  the  good  faith 
with  which  they  were  made.  Thus  the  policy  says  it  was  issued 
"in  consideration  of  the  representations,  agreements  and 
warranties  made  by  the  insured;"  and  in  the  application  the 
insured  says:  "I  hereby  represent  and  warrant  that  the 
statements  and  answers  above  and  herein  made  and  the 
statements  accompanying  are  true  and  correct,  and  I  have 


Digitized  by 


Google 


()54  ScHWAKZBACii  i\  Pro.  Union.  [Sup.  Ct. 

not  concealed,  withheld  or  misrepresented  any  material  cir- 
cumstance or  fact  of  the  past  or  present  state  ot  my  health, 
condition  or  habits  of  life,  which  the  managers  of  the  Ohio 
Valley  Life  Insurance  Protective  Union  ought  to  be  made 
iic(|uainted  with,  or  which  renders  me  unlit  for  membership 
in  said  association.  That  these  answers  or  statements  not 
written  by  me  were  written  on  my  dictation  and  at  my  re- 
quest and  constitute  warranties  on  my  part."  But  in  apparent 
contradiction  of  these  sweeping  phrases  there  loUows  directly 
afterwords  this  language:  "And  if  the  same  be  in  any 
mata*ial  respect  untrue  or  false  or  (aid  to  deceive  said  associa- 
tion, then  this  contract  shall  be  void."  And  in  the  fourth  clause 
of  tlie  policy  this  application  containing  these  phrases  is  made 
a  part  of  the  policy.  It  may  be  regarded  as  settled,  that  in 
construing  a  policy  the  courts  lean  in  favor  of  the  construc- 
tion, which  makes  a  statement  ot  the  insured  a  representa- 
tion rather  than  a  warranty,  and  when  taking  the  whole  jiolicy 
and  [)apers  referred  to  in  it  as  a  part  of  it  together,  it  i.s 
doubtful,  whether  the  [jarties  intended,  that  the  statements 
or  answers  of  the  insured  should  be  regarded  as  representa- 
tions or  warranties,  the  C^ourt  will  construe  them  to  be 
representations  and  not  warranties.  See  Wilkesou  v.  Ofit- 
nccdrut  Mutual  Insurauce  Company^  30  Iowa  119;  Campbell  v. 
X((c  England  Mutual  Life  Insurance  Company^  98  Mass.  381 : 
Garirlon  v.  Hampton  Fire  Insurance  Cornpany,  50  Me.  580 : 
JFall  v.  Howard  Insurance  Qjmpany^  14  Wend.  385.  Apply- 
ing these  rules  in  this  case  it  is  true,  that  the  applicant  in 
one  part  of  his  apj)lication  says :  "  I  hereby  represent  and 
warrant  the  answers  above  are  true  and  correct."  Tlie 
words  by  themselves  constitute  a  warranty.  But  in  the  same 
ajiplication  the  applicant  states:  "if  these  answeraand  state- 
ments be  in  any  material  respect  untrue  or  false  or  tend  to 
deceive  the  association,  this  contract  shall  be  void."  This 
unqualitied  warranty  first  set  forth  in  the  application  of  tlit- 
i  nsured  immediately  following  the  answers  and  also  the  unquul- 
fied  warranty,  with  which  this  application  commenced ''that 
he  did  thereby  declare  and  warrant  that  he  was  then  of  sober 
and  temperate  habits,  in  good  health,  of  sound  body  ami 
mind  and  that  he  did  usually  enjoy  good  health  and  that  liis 
age  at  his  next  birth  day  was  fifty -six  years,"  are  to  l)e  vou- 
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strued  in  connection  with  the  statements  contained  in  the 
latter  part  of  this  application,  "if  these  statements  and 
answers  be  in  any  material  respect  untrue  or  fjalse  or  tend  to 
deceive  the  association,  then  this  contract  shall  be  void  and 
any  benefit  to  other  persons  at  the  death  of  the  insured  shall 
he  torfeited  to  said  association."  When  so  construed  accord- 
ing to  the  rules  above  laid  down,  they  convert  what  might 
have  been  warranties  into  representations  and  require  of  us 
to  a|»ply  the  law,  which  belongs  to  representations  and  not 
to  warranties,  to  this  case.  The  law,  as  I  understand, 
is,  that,  when  a  fact  is  specifically  enquired  about,  by  this 
specific  enquiry  the  insurer  sh^ws,  that  he  regards  this  fact 
as  material ;  and  a  misrepresentation  contained  in  an  answer 
to  such  question  avoids  the  contract,  though  the  court  or 
jury  may  think  the  enquiry  is  not  in  reality  material,  that  is, 
that  a  true  answer  would  probably  have  prevented  the  policy 
from  issuing,  or  if  issued,  would  have  caused  the  premium 
demanded  to  be  increased.  {Miller  v.  Mutual  Life  Insuranre 
Company,  31  la.  266 ;  Campbell  v.  N.  E,  Mutual  Life  Insurance 
Comjxinf/,  98  Mass.  381-403.)  If  the  answer  to  a  question  is 
untrue,  the  jury  has  no  right  to  say,  that  the  variation  from 
the  truth  is  as  to  a  matter  not  material.  (Fitch  v.  Arner.  Pop, 
L.  his.  Co.^  2  New  York  Supreme  Court  Reports  247.) 
But  whether  a  particular  enquiry  be  made  as  to  a  fact  or  not 
any  statement  as  to  a  material  fact,  which  is  a  misrepresenta- 
tion, will  avoid  the  policy.  [Daniels  v.  Hudson  River  (F,) 
In^suranee  Com^pan*/,  12  Cush.  416).  By  a  material  fact  is 
nioaiit  one  which  would  probably  have  caused  the  policy  not 
to  be  issued  or  caused  a  change  of  the  terms,  on  which  it  was 
issued." 

There  has  been  a  considerable  diversity  ot  opinion  as  to 
what  constitutes  a  misrepresentation  which  avoids  a  policy. 
Some  hold  that,  if  the  representation  is  materially  untrue, 
it  avoids  the  policy,  even  when  it  is  made  in  good  faith  and 
is  the  result  of  ignorance.  (Campbell  v.  New  Enfiland  Mutual* 
Life  Insurance  Ccmipanif,  98  Mass.  381,  and  Vose  v.  Etcfle 
Life  and  Health  Limrance  Company^  6  Cush.  42.)  But  there 
arc  other  cases,  in  which  it  is  held,  that  a  representation  as 
to  a  material  fact  will  not  necessarily  avoid  a  policy,  simply 
booanse  it  is  untrue,  and  that  in    addition   to  its  untruth  its 
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falsity  must  be  known  to  the  insured.  (  Whalton  v.  Hardesty^ 
8  El.  &  B.  232 ;  Anderson  v.  Fitzgerald,  4  House  of  Lorda 
Cas.  484,  (24  Eng.  L.  &  Eq.  1.)  See  also  remarks  of  Lord 
Mansfield  in  Ross  v.  Bradshaw^  1  Blackst.  313,  and  in  Stack- 
pole  V.  Lenion  cited  in  Park  on  Insurance,  392.  See  also 
Rawlins  v.  Desborough^  2  Moor.  &  R.  328,  333 ;  Hackman  v. 
Feme,  3  M.  &  W.  505 ;  Sweete  v.  Farlie,  6  C.  &  P.  1.)  It 
seems  to  me  that  no  peculiar  or  arbitrary  rule  should  be  ap- 
plied to  life-policies.  After  a  long  controversy  in  England 
it  may  be  now  regarded  as  well  settled  there,  that  to  make  ft 
vendor  responsible  in  damages  tor  a  representation,  which 
turns  out  to  be  untrue,  it  must  be  made  walajide  and  not  in 
the  bona  fide  belief  that  it  is  true.  And  this  is  supported  by 
the  weight  of  American  authorities.  See  OrisUpy  guardkui^ 
V.  Cain,  19  W.  Va.  471  and  472,  where  these  English  cases  are 
all  cited.  But  it  should  always  in  this  connection  be  borne 
in  mind,  that,  if  one  represents  as  personally  known  to  him 
what  is  not  true,  though  he  may  believe  it,  he  has  in  con- 
templation of  law  acted  mah  fide,  and  is  guilty  of  a  legal 
fraud  though  he  may  in  point  of  fact  have  acted  6o?iay?rfe;  and  in 
such  a  case  he  is  responsible  for  any  injury  resulting  from  bis 
false  representation.  {Ccibot  v.  Christie,  42  Vt.  121;  Harnut 
V.  Emerson,  27  Maine  308,  826;  Beimett  v.  Jiidsm,  21  N.  Y. 
238 ;  Stone  v.  Deemeg,  4  Mete.  151 ;  Hoioard  v.  Enoin,  18  Pick. 
95 ;  Fisher  v.  Miller,  103  Mass.  506.)  These  cases  are  cited 
and  this  doctrine  considered  and  approved  in  Crislip,  guar- 
dian,  ^c.  v.  Cain,  19  W.  Va.  491  to  493. 

This  doctrine  has  peculiar  and  special  application  to  poli- 
cies of  life-insurance ;  for  it  is  obvious,  that  most  of  the  facts 
set  out  especially  in  the  applications  now  generally  attached 
to  the  policy  and  expressly  made  a  part  of  it  are  facta  pecu- 
liarly within  the  knowledge  ot  the  insured  and,  whether  be 
says  so  or  not,  must  be  regarded  as  stated  on  his  own  personal 
knowledge,  and  hence  with  reference  to  most  facts,  especially 
•  when  stated  in  answer  to  questions  propounded  to  him,  he 
must  be  regarded  as  making  them  on  his  own  personal 
knowledge  and  as  being  by  him  intended  to  be  so  understood 
by  the  insurer.  This  being  the  case,  if  a  part  of  this  di&- 
cription  is  untrue  in  point  of  fact,  he  is  guilty  of  legal  fraud, 
though  he  may  not  have  intended  to  deceive,  and  really  did 
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not  act  mala  Jide  in  point  of  fact.  But  sometimes  facts  are 
stated  by  the  insured,  which  the  insurer  must  from  the  nature 
of  the  tact  stated  have  known  were  not  stated  as  facts  abso- 
lutely true  and  within  the  personal  knowledge  of  the  insured. 
When  the  fact  stated  is  of  this  description,  on  the  principles 
we  have  laid  down  the  policy  should  not  be  avoided,  merely 
because  the  statements  turn  out  afterwards  to  be  in  point 
of  fact  untrue,  if  the  statement  was  made  in  perfect  good 
faith  and  with  the  full  belief,  when  the  statement  was  made, 
that  it  was  true.  Of  this  character  would  be  a  statement  in 
an  application  that  the  insured  was  of  "  sound  body;" for  of 
course  the  insurer  must  have  understood  such  a  statement  as 
made  not  upon  the  personal  knowledge  of  the  insured,  but 
upon  his  belief  from  all  the  knowledge  he  had  of  his  con- 
stitution. For  of  course  men  sometimes  believe  they  are 
ol  "  sound  body,"  when  in  point  of  fact  they  have  some  "  in- 
ternal disease,"  which  in  its  character  is  fatal.  When  such 
a  statement  as  this  is  made  m  an  application  for  a  life-policy 
on  the  principles  we  have  laid  down  the  policy  is  not  for- 
feited, if  the  statement  turns  out  to  be  untrue,  if,  when  it 
was  made,  the  insured  believed,  that  he  was  of  ''sound  body" 
and  had  no  suspicion,  that  he  was  the  subject  of  an  "  internal 
diseiise"  fatal  in  its  character.  If  on  the  other  hand,  the  in- 
sured in  his  application  should  state  in  answer  to  a  question, 
that  he  had  not  had  a  serious  illness  for  seven  years,  this  state 
mentthe  insurer  must  have  regarded  as  made  on  his  own  per- 
sonal knowledge;  and  if  in  point  of  fact  it  was  untrue,  on  the 
principles  we  have  stated  it  must  forfeit  the  policy,  though  he 
did  not  make  the  statement  in  point  of  isLCtirialaJide,  that  is, 
with  a  purpose  of  deceiving,  but  only  from  thoughtlessness 
or  torgetfulness,  or  because  he  had  forgotten  that  a  serious 
illness,  which  he  had  had,  was  within  seven  years. 

I  apprehend  that  the  conflict  of  authorities  on  the  question, 
whether  there  must  be  fraud  in  a  misrepresentation  of  a  fact 
in  order  to  avoid  a  policy,  has  arisen  principally  from  a  fail- 
ure to  distinguish  between  actual  fraud,  that  is,  a  misstate- 
ment of  a  fact  made  with  the  intention  of  deceiving,  and  legal 
fraud,  which  is  a  mistatement  of  a  matter  within  the  personal 
knowledge  of  the  insured  or  of  such  a  character,  that  the  insured 
niusthave  regarded  it  as  within  the  personal    knowledge  of 
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the  insured.  Such  a  raistatement  of  a  matter  of  this  character 
is  a  legal  fraud,  though  it  was  not  made  with  intent  to  de- 
ceive. And  I  apprehend  the  law  to  be  that  a  misrepresenta- 
tion of  a  fact  made  by  the  insured,  whether  such  misrepre- 
sentation be  an  actual  fraud  or  a  legal  fraud,  will  avoid  a 
policy;  but  if  there  be  an  absence  of  all  fraud  legal  or  actual 
in  the  misrepresentation  of  a  fact,  such  misrepresentation 
will  not  avoid  a  policy. 

I  will  now  apply  this  law  to  the  facts  proven  in  this  case. 
The  additional  specifications  of  defence  filed  by  order  of  the 
court  set  out  all  the  grounds  of  defence,  on  which  the  defend- 
ant below  can  rely.  They  are  that  the  fifth  clause  of  the 
policy  was  broken,  as  George  Schwarzbach's  death  was 
caused  by  dissipation  and  drunkenness.  The  jury  by  their 
verdict  found  otherwise ;  and  certainly  the  evidence  on  this 
point  would  not  justify  us  in  setting  aside  this  verdict.  This 
defence  says  further  that  the  statements  and  declarations  in 
the  application  of  the  insured  were  found  in  material  re- 
spects untrue  in  three  particulars :  1.  "The  statement  that 
the  insured  was  then  of  sober  and  temperate  habits  were  un- 
true." The  jury  in  effect  found  otherwise ;  and  the  evidence 
certified  certainly  would  not  justify  our  setting  aside  this 
verdict  on  that  account. 

2.  "The  statement  that  he  was  in  good  health  and  of 
sound  bodytwas  untrue."  There  is  no  evidence  to  show  that 
he  was  not  then  in  good  health.  But  the  evidence  does 
show  that  he  was  not  then  "of  sound  body".  The  evidence 
shows,  that  for  at  least  three  or  four  months  before  he  had 
this  policy  issued  and  made  this  statement,  he  had  a  cancer 
of  the  stomach,  and  that  this  disease  continued  exhibiting  it- 
self only  occassionaly  till  his  death  some  eight  months  after 
he  was  insured."  This  representation  was  therefore  untrue. 
But,  as  we  have  seen,  it  belongs  to  that  class,  which,  the  in- 
surer must  have  known,  was  not  made  on  the  personal 
knowledge  of  the  insured.  And  this  being  the  case,  if  the 
insured  acted  in  perfect  good  faith  in  making  the  statement  and 
had  then  no  suspicion,  that  he  was  not  "sound  of  body,"  such 
a  statement,  though  it  turned  out  afterwards  to  be  untrue 
when  the  statement  was  made,  would  not  forfeit  the  policy. 
The  jury  on  the  evidence  by  their  verdict  found,  that  in  niak- 
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ing  this  statement  the  insured  acted  in  good  faith ;  and  we 
cannot  set  aside  the  verdict  on  the  assumption  that  they 
could  not  have  lairly  drawn  this  inference  from  the  e\'idence. 
He  had  had  an  attack  some  three  months  before,  in  which 
he  had  vomited  blood  four  or  five  times;  but  he  had  appar- 
ently entirely  recovered  from  this  attack.  The  cause  of  his 
vomiting  blood  was  then  unknown  not  only  to  the  insured 
but  to  the  physician  who  attended  him.  The  insured  had, 
so  far  as  his  physician  could  tell,  no  reason  to  suppose  there 
were  any  lingering  effects  of  this  attack  in  his  system,  when 
he  was  insured.  He  had  an  ulcer  in  the  stomach ;  but  it  was 
proven,  that  this  may  exist  without  the  person,  who  has  it, 
feeling  it  at  all.  As  the  jury  would  have  in  this  case  to  learn, 
if  possible,  whether  the  insured  had,  when  he  said  he  was 
"sound  of  body,"  any  suspicion  that  he  had  then  an  ulcer  in 
his  stomach,  it  is  obvious,  that  the  court  did  not  err  in  per- 
mitting the  enquiry,  whether  he  had,  so  far  as  the  physician 
could  tell,  any  reason  to  suppose  that  any  eflects  of  his  pre- 
vious attack  remained  in  his  system,  though  the  defendatit 
objected  to  the  question.  From  the  whole  evidence  I  do  not 
think  the  jury  erred  in  the  inference  it  apparantly  drew,  that 
the  insured  acted  in  good  faith  and  stated  what  he  believed 
to  be  true,  when  he  averred  that  he  was  "sound  of  body."  If 
this  be  so,  the  fact,  that  he  was  not  then  "sound  of  body," 
does  not  vitiate  the  policy  ;  and  the  verdict  of  the  jury  can 
not  be  set  aside  because  of  the  evidence  on  this  point. 

Defence  No.  Sis:  "The  statement  that  he  did  usually 
enjoy  good  health  is  untrue."  This  defence  is  not  sus- 
tained by  the  evidence,  or  at  least  the  jury  from  the  evi- 
dence were  justified  in  the  conclusion,  that  he  did,  when  he 
was  insured  and  prior  thereto,  enjoy  good  health. 

Defence  No.  4,  that  "  He  was  not  and  had  not  ever 
been  addicted  to  the  frequent  or  intemperate  use  of  alco- 
holic stimulant  was  untrue,"  was  not  sustained  by  the  evi- 
dence ;  and  the  jury  might  well,  as  they  did  in  effect,  find 
otherwise. 

Defence  No.  5  is :  "  That  the  statement  in  answer  to 
questions  in  paragraph  thirteen,  that  the  applicant  had  never 
had  consumption  or  spitting  of  blood,  was  untrue."  A  suffi- 
cient answer   to  this  defence   is,  that  there  is  no  evidence. 
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that  the  insured  ever  made  such  statement.  It  was  proven 
that  these  questions  in  paragraph  thirteen  were  never  put  to 
him,  and  that  when  he  signed  the  application,  no  answer  to 
any  of  the  questions  in  paragraph  thirteen  were  filled  up ; 
that  these  answers  were  filled  up  subsequently,  but  at  what 
time  or  by  whom  it  does  not  appear.  The  jury  had  a  right 
from  the  evidence  to  infer,  that  it  was  done  subsequently  to 
the  issuing  of  the  policy. 

The  sixth  matter  of  defence  was  that   the   statement  that 
"insured  had  not  had  during  the  last  seven  years  any  disease 
or  severe  sickness,  was  untrue."     If  we   are   to   regard  this 
answer  as  made  by  the   insured   to   a  special  question  pro- 
pounded to  him,  as  the  application  on  its  face  shows  it  was, 
and  no  legal  replication  Avas  made  and  sustained,  then  in  my 
judgment  on  the  fads  proven  the  jury    were   bound  to  find 
for  the  defendant.     For  this  answer  being  to  a  direct  and 
specific  enquiry  must  as  a  matter  of  law  be  regarded  as  mate- 
rial ;  and,  as  it  was  about  a  matter,  of  which  the  insured  must 
have  had  personal  knowledge,  it   is  immaterial  whether   he 
made   the  answer  thoughtlessly,  or  because   be   deemed  the 
question  immaterial.     It  matters  not,  whether  he   intended 
by   such  answer  to  deceive  the  insurers  or  not;  for  such  an 
answer,   if  untrue,  was  a  legal  fraud  upon  the  insurers,  as 
the  evidence  shows  clearly  that  he  had  a  disease  or  at  least  a 
severe  sickness  three  or  four  months  before.     The  vomitings 
of  blood   he  then  had   and   his  sickness  then  was  the  only 
disease  or  severe  sickness,  which  he  had  had  in  the  previous 
seven  years,  so  far  as  the  evidence   shows.     The  jury  had  a 
right  determine  whether  this  attack  was  a  severe  sickness  or 
a  disease.     {Manhattan  Life  Insurance  Company  v.  Franmco, 
17  Wall.   672;    Mutual  Benefit  Life  Insurance    Company  \\ 
Wise,  34  Md.  582.)    But  that  this  sickness  as  proven  by  the 
evidence  was  a  disease  or  severe  sickness,  we  think  there 
can  be  no  doubt.     (Geack  v.  Lu/atU\  14  M.  &  W.  95 ;    Vase  v. 
Eagle  Life  and  Health  Insurance  (Jompang^  6  Cuah.  42 ;    Price 
V.  Phenix  Acddetit  Life  Insurance  Company^  17  Minn.  497.) 

The  seventh  defence  was  that  the  statement  in  answer  to 
the  eighteenth  question  was  untrue.  The  question  was: 
**  Has  either  of  your  parents  or  any  brother  or  sister  or  near 
relative  of  yours  been  aftected  with  rheumatism  or  with  any 
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pulmonary,  scroftilous  or  hereditary  disease?  If  so,  state 
fully." 

The  answer  was,  '*  No."  There  was  no  evidence,  which 
even  tended  to  contradict  this  answer  or  to  show  it  to  be  un- 
true. It  was  endeavored  to  be  shown,  that  years  before  the 
insured  had  stated  that  he  had  brothers  and  sisters.  This 
evidence  was  in  this  case  properly  excluded,  as  we  have  seen. 
But  had  it  been  proven,  that  the  insured  had  brothers  and 
sisters,  it  would  not  have  sustained  this  defence,  unless  it  was 
shown  they  were  subject  to  some  of  the  diseases  named,  and 
there  was  no  attempt  to  prove  this  even  by  hearsay. 

The  eighth  defence  is  that  the  insured  answered  he. had  no 
brothere  or  sisters.  There  was  no  evidence  that  he  ever  had, 
which  fully  answers  this  defence. 

The  last  defence  is  that  the  warranties  in  this  policy  were 
broken.  We  have  seen  that  when  properly  construed  there 
were  no  warranties  in  this  policy. 

It  remains  to  enquire  whether  the  replications  of  the  plain- 
tiffs to  these  defences  are  sufficient  in  law  and  are  sustained 
by  the  defence.  The  first  of  these  replications  is  a  general 
denial  of  the  truth  of  the  matters  set  up  in  defence ;  and  the 
other  is,  that  the  matters  set  up  as  a  defence,  where  they  ex- 
isted, were  fully  known  to  the  defendant  below,  and  with  such 
knowledge  it  made  two  assessments  on  the  insured  on  account 
of  this  policy  and  under  its  terms,  which  assessments  were 
paid  by  the  insured  in  order  to  keep  this  policy  in  force  ;  and 
that  the  defendant  is  thereby  estopped  from  claiming,  that 
this  policy  is  forfeited  by  facts  which  were  so  known  to  it, 
when  it  made  these  assessments.  Two  questions  are  here 
raised.  The  fii'st  is  whether  the  answer  to  the  seventeenth 
question,  which,  we  have  seen,  was  false  and  would  work  a 
forfeiture  of  this  policy,  was  the  answer  of  the  insured.  The 
question  was:  "Have  you  had  during  the  last  seven  years 
any  disease  or  severe  sickness?  If  so  state  the  particulars  of 
each  case  and  the  name  of  the  attending  physician."  The 
answer  to  this  question  was,  "  None."  This  question  was  in 
the  printed  form  for  applications  made  out  by  the  defendant 
below  and  handed  to  its  various  agents,  and  among  others  to 
its  W.  C.  Peterman,  whom  the  defendant  paid  for  each  appli- 
cation it  got  through  him,  which  was  regarded  as  satisfactory. 
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and  on  which  it  issued  a  policy  ;  but  on  such  applications  as 
he  presented,  which  were  not  regarded  as  satisfactory,  and  on 
which  it  refused  to  issue  a  policy,  it  paid  nothing  to  the  agent 
for  the  trouble  he  had  taken  in  the  matter.  So  that  under 
this  system  adopted  now,  it  is  believed,  by  all  or  nearly  all 
life-insurance-companies,  their  agents  to  procure  applications 
have  a  direct  pecuniary  interest  and  generally  a  large  one  to 
procure  applications,  on  which  the  insurance-company  will 
issue  policies ;  and  in  order  to  do  so  these  agents  frequently 
take  the  preparations  of  such  applications  into  their  own 
hands  and  procure  the  signature  of  the  insured,  who  trusting 
to  the  agent  has  not  read  the  application. 

It  has  been  insisted,  and  formerly  it  was  generally  held,  that 
under  such  circumstances  the  insured  or  assured  should  lie 
bound  by  the  written  application  signed  by  the  insured,  un- 
less some  device  was  resorted  to  for  the  purpose  of  preventing 
the  insured  reading  the  application  which  he  signed.  And  on 
general  principles,  which  are  applied  to  ordinary  business 
transactions,  this  W'Ould  seem  to  be  right  and  the  insured  or 
assured  ought  to  be  bound.  But  to  apply  these  principles  in 
their  full  force  to  the  system,  which  is  now  almost  univer- 
sally a<lopted  by  companies  to  obtain  policies  of  insurance 
both  for  life  and  against  fire,  would  be  a  snare  and  delusion 
leading,  as  it  has  done  in  numerous  cases,  to  the  grossest 
frauds,  of  which  insurance-companies  receive  the  benefits; 
and  the  parties  supposing  themselves  insured  are  the  vic- 
tims. 

The  modern  and  better  opinion  is,  that  where  this  course 
has  been  pursued  by  the  agent  to  obtain  policies  of  an  insu- 
rance-company, the  description  of  the  risk  or  the  facts  set 
out  in  the  application,  though  nominally  proceeding  from 
the  insured,  must  be  regarded  by  the  court  as  proceeding 
from  the  insurers.  (See  Plumb  v.  Cattarangus  Co.  Mutual 
(Fire)  Insurance  Company^  18  N.  Y.  892 ;  Rowley  v.  Empire 
{Fire)  Insurance  Company^  86  N.  Y.  550;  Woodbury  Sariiu/s 
Bank  and  Building  Association  v.  Charter  Oak  Fire  and 
M,  Insurane  Company,  31  Conn.  517 ;  Masters  v.  7%f  Madi- 
son Co.  M,  Insurance  Company,  11  Barb.  624 ;  TTie  Columbia 
Insurance  Company  v.  Cooper,  14  Wright  331 ;  The  Malleable 
Iron    Worki  v.    The    Phoernx  Insurance  Company,  25  Conn. 
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466 ;  Union  Mutual  Insurance  Company  v.  Wilkison^  18  Wal- 
lace, 222.)  In  this  last  case  the  whole  subject  is  reviewed 
at  considerable  length,  and  the  grounds  are  stated,  on  which 
the  insured  is  not  held  bound  by  answers  in  his  application, 
though  signed  by  him,  it  they  be  not  his  statements  but 
those  of  the  agent  of  the  insurance  company,  and  he  was 
when  he  signed  the  application  not  aware  that  such  untrue 
answers  had  been  inserted  in  his  application;  and  these 
principles  have  been  sustained  or  at  least  countenanced 
in  many  other  cases.  {Orane  v.  The  National  Insurance 
Company  J 16  Md.  209 ;  Beal  v.  The  Park  Insurance  Company, 
16  Wis.  241 ;  MoUer  v.  The  Pa.  Insurance  Company y  5 
Rawle  842 ;  Combs  v.  Hannibal^  43  Mo.  148 ;  Bartholamew 
v.  J%e  Merchant  Insurance  Company,  25  Ohio  507.)  Though 
the  weight  of  the  modern  authorities  as  well  as  reason  in 
my  judgment  leads  to  the  conclusion,  that,  where  an  appli- 
cation for  a  policy,  which  is  filled  up  by  an  agent  of  an  insu- 
rance-company and  idigned  by  the  insured  on  the  faith,  that 
it  has  been  properly  filled  up,  who  has  not  read  the  applica- 
tion, though  he  had  an  opportunity  to  do  so,  it  none  of  the 
false  answers  were  given  by  him  but  were  inserted  by  the 
agent  of  the  insurance-company  either  fraudulently  or  by 
mistake,  where  the  mistake  was  not  the  result  of  anything 
said  or  done  by  the  insured,  the  insured  or  assured  is  not 
bound  by  such  false  answers  inserted  in  the  application,  but 
these  answers  should  be  regarded  as  the  act  of  the  insurance 
company  by  its  agent  and  not  as  the  act  of  the  insured.  It 
is  true  this  position  is  still  controverted  by  respectable  au- 
thorities. (See  Barrett  v.  The  Union  Insurance  Company,  7 
Gush.  175 ;  Lee  v.  Ihe  Hoioard  Insurance  Company ,  8  Gray 
588;  Abbott  v.  Shawmut  Mutual  Fire  Insurance  Company, 
8  Allen  813;  MaUory  v.  Shawinut  Mutuxil^Fire)  Insurance  Com- 
pany, 4i  Allen  116;  Dowheesv.  Manhatton  Mre  Insurance  Com- 
pany, 85  N.  J.  366.)  But  outside  of  Massachusetts  the  weight 
of  authority  now  seems  to  be  in  favor  of  the  position,  that 
under  circumstances  above  stated  false  answers  in  the  ap- 
plication for  an  insurance  will  not  forfeit  the  policy ;  and  I 
concur  in  this  view. 

In  this  case  Peterman,  the  agent  of  the  defendant  below  to 
get  applications,  states  that  some  few  of  the  questions  in  the 
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printed  application  famished  him  were  read  and  answered 
by  the  insured,  but  most  of  them  were  not.  He  can  not  re- 
member which  ot  the  questions  he  asked,  but  thinks  he  asked 
him  in  regard  to  his  father's  age  and  his  mother's  age  and 
others.  He  did  not  ask  the  questions  generally  because  he 
knew  about  them,  as  he  says,  pretty  nearly  as  well  as  the  in- 
sured did  himself,  for  they  had  almost  always  been  together 
every  day.  He  states  that  he  asked  him  no  question  about 
diseases,  because  he  knew  he  had  never  been  sick  to  his 
knowledge  but  once,  which  was  four  or  five  years  before  his 
death,  when  he  sat  up  with  him.  He  filled  up  the  answer  to 
the  seventeenth  question,  which  was  that  he  had  not  during 
the  last  seven  years  any  disease  or  serious  sickness.  This 
answer  was,  as  we  have  seen,  false  and  its  falsity  was  unknown 
to  this  agent  of  the  defendant  below ;  but  he  seems  to  have 
known  that  this  answer  was  not  strictly  correct,  as  he  knew 
ot  a  sickness  of  the  insured  some  four  or  five  years  before, 
which  was  apparently'  severe  or  may  have  been  so  at  least. 
His  answers  to  the  various  questions  in  the  thirteenth  para- 
graph he  left  blank,  and  they  were  not  filled  up  when  the  ap- 
plication was  signed  by  the  insured.  The  insured  signed 
this  application  in  the  agent's  jjresence  and  could  have  read 
it,  as  he  had  it  in  his  hands,  after  he  had  signed  it,  but  the 
agent  did  not  know  whether  he  read  it  or  not.  The  pre- 
sumption is  of  course  that  he  read  it ;  and  this  is  a  strong 
presumption.  But  despite  this  presumption  the  evidence  was 
strong  to  show,  that  he  never  did  read  it  or  know  that  the 
agent  had  filled  up  an  answer  so  as  to  make  this  paper  state, 
that  he  had  not  had  a  disease  or  a  severe  illness  within  the 
last  seven  years.  This  agent  of  the  defendant  below  states, 
that,  after  he  had  signed  the  application,  he  had  the  paper  in 
his  hand,  that  he  was  standing  up  with  others  in  the  saloon 
and  was  talking  about  other  matters.  From  this  evidence 
the  jury  had  a  right  to  inter  that  he  did  not  read  the  paper 
or  know  how  the  answers  to  questions,  which  had  not  been  put 
to  him,  were  filed  up,  but  trusted  to  this  agent  to  fill  them  up 
correctly,  a  trust  induced  by  the  fact,  that  he  was  a  friend 
whom  he  was  with  every  day,  and  who,  he  presumed,  could  and 
would  fill  up  the  answers  correctly.  This  evidence  at  least 
was  such,  that  we  are  not  authorized  to  set  aside  the  ver- 
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diet  of  the  jury,  because  they  drew  the  inference,  that  the 
application  was  not  read  by  the  insured,  especially  as  it  appears 
by  a  question  propounded  to  and  answered  by  the  examining 
physician  of  the  defendant,  that  insured  not  only  had  no 
intention  of  deceiving  the  defendant,  but  also  that  he  had 
refl^arded  the  sickness,  which  he  had  some  three  or  four 
months  before,  as  such  a  slight  attack,  that  it  was  deemed 
unnecessary  to  state  it,  even  when  a  question  was  asked, 
which  called  for  its  being  stated,  (the  seventh  question  put  to 
the  examining  physician  appearing  on  his  certificate,  and 
which  the  certificate  states  was  made  after  an  examination  of 
the  insured.)  It  appears  on  the  face  of  this  certificate,  that 
the  defendant  in  a  paragraph  printed  on  the  form  of  this 
certificate  requested  this  medical  examiner  to  be  very  minute 
in  his  examination  of  the  applicant.  After  such  careful  ex- 
amination, it  is  to  be  presumed,  and  after,  it  is  presumed,  con- 
versing with  the  insured  on  the  subject  he  answers  the  sev- 
enth question  in  a  manner  to  show,  that  he  was  made  aware 
of  this  sickness  in  the  August  preceding.  This  seventh  ques- 
tion was:  "  Is  he  free  from  any  tendency  to  cough,  catarrh, 
vitiated  expectoration,  spiffing  of  blood,  difliculty  of  breathing, 
or  disease  of  the  throat?"  The  answer  was,  "  No;"  that  is, 
that  he  was  not  free  from  those  symptoms  of  disease ;  and  the 
insured  signed  a  paper  at  the  foot  of  this  physicians's  certifi- 
cate stating,  that  he  had  given  true  answers  to  all  questions 
put  to  him  bj'  the  examining  physician.  This  seems  to  indi- 
cate pretty  clearly  that  he  did  not  know  what  answers  had 
been  put  to  the  questions  about  diseases,  to  which  he  might 
be  subject,  which  appear  to  have  been  written  in  his  applica- 
tion.    For  this  answer  is  inconsistent  with  them. 

Was  the  second  replication  of  the  plaintiffs  in  law  a  good 
reply  to  the  defence  of  the  defendant?  That  is,  did  the  fact, 
that  the  defendant  below  knew,  when  it  issued  this  policy, 
that  the  insured  had  had  a  disease  or  a  severe  sickness  vvithin 
seven  years  before  this  policy  was  issued,  estop  it  from  rely- 
ing on  this  fact  as  a  forfeiture  of  the  policy  ?  That  this  is  a 
good  replication  to  a  defence,  that  there  was  in  the  applica- 
tion a  misrepresentation  of  a  material  fact,  is  sustained  by 
the  authorities  and  is  supported  by  reason.  {Lindman  v.  Des- 
borough,  3  C.  &  P.  353  ;   Pwrlm  v.  Lewis,  2  F.  k  F.  778  ;  Swiff 
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V.  Massachusetts  Mutual  Life  Insurance  Company ^  2  K.  Y.) 
The  question  when  an  insurance  company  is  chargeable 
with  knowledge  of  a  fact  known  to  its  agent  but  not  really 
known  to  the  principal,  has  given  rise  to  many  cases,  in 
which  nice  distinctions  are  drawn.  But  if  it  is  shown,  that 
the  principal  knew  the  fact  before  the  issuing  of  the  policy, 
it  seems  clear  enough,  that  lie  is  estopped  from  relying  on 
this  fact  as  a  forfeiture  of  the  policy ;  and  on  general  princi- 
ples a  knowledge,  which  would  be  sufficient  to  lead  any  pru- 
dent person  to  enquire  about  the  matter,  when  it  could  easily 
))e  ascertained  upon  such  enquiry,  ought  to  be  regarded  a*  a 
knowledge  ot  the  fact. 

In  this  case  the  certificate  of  the  examining  physician  was 
one  of  the  papers  which  formed  the  basis,  on  which  the  life 
policy  in  this  case  w^as  issued ;  and  the  answer  to  the  seventh 
question  certainly  pointed  out  to  the  defendant,  that  the 
applicant  for  the  insurance  was  probably  subject  to  some 
serious  disease.  Having  this  knowledge  the  defendant  can 
not  claim,  that  the  policy  is  forfeited  by  the  fact,  that  the  in- 
sured had  a  disease,  which  had  exhibited  itself  some  three 
months  before  the  application,  unless  the  applicant  practiced 
actual  fraud  and  designed  deception  in  the  false  answers,  which, 
wo  have  seen,  he  did  not.  But  it  is  regarded  as  not  sufficiently 
established,  that,  when  the  policy  was  issued,  the  defendant 
knew,  that  the  applicant  for  the  policy  was  not  sound  and 
free  from  disease  and  ought  therefore  to  be  regarded  as  know- 
ing that  he  vomited  blood  a  few  months  before,  yet  it  is  well 
established,  that  the  defendant  knew  this  fact  w^ell  prior  to 
his  death;  and  the  jury  from  the  evidence  had  a  right  to 
infer,  that  this  came  to  the  knowledge  of  the  defendant 
shortly  after  the  policy  issued,  which  was  on  October  29, 1880. 
We  can  not  set  aside  the  verdict  of  the  jury,  because  they 
inferred,  that  the  defendant  acquired  this  knowledge  shortly 
after  the  issuing  of  the  policy  and  before  March  24,  1881. 
And  yet  on  that  <lay  and  afterwards,  on  April  80,  1881,  and 
May  31,  1881,  they  received  assessments  on  this  policy  from 
the  insured.  This  was  a  waiver  of  the  forfeiture  of  the 
policy.  {Frost  v.  Saratoga  (F.)  Insurance  Company^  5  Denio 
154 ;  OunpbeU  Mutual  Insurance  Coni^mny  v.  Mitcliell,  48  Pa. 
374;  Ncal  v.    Getuisser  Mutual  (F)  Insurance  CornpfUty,  l\} 
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Barbour  440 ;  Ellioit  v.  Lyromivg  Ch.  MuL  (F.)  Ins.  Co.  66 
Pa.  St.  22.) 

Our  conclusion  for  these  reasons  is,  that  the  court  below 
did  not  err  in  refusing  to  set  aside  the  verdict  of  the  jury 
and  to  grant  a  new  trial.  The  jury  made  apparently  no  mis- 
take of  law  to  the  prejudice  of  the  plaintift  in  error.  The 
three  instructions  given  to  them  were  all  offered  by  the  de- 
fendant; and  they  certainly  state  the  law  favorably  enough 
tor  the  defendant.  The  third  of  these  instructions  is  accord- 
ing to  the  views,  which  I  have  expressed,  too  favorable  to 
the  defendant.  As  it  states  in  effect,  that,  if  the  insured  had 
the  opportunity  to  see  the  application,  after  it  Avas  Avritten, 
and  before  it  was  delivered,  it  would  be  the  same  in  effect, 
as  though  he  had  read  it,  before  it  was  delivered.  This  wo 
think  is  not  the  law ;  but  it  is  obviously  an  error,  of  which 
the  plaintiff  in  error  can  not  comydain,  not  only  because  he 
lusked  this  instruction,  but  also  because  it  was  an  error  in  his 
favor. 

I  have  considered  all  the  errors,  which  the  court  below  is 
chiimed  to  have  committed  relied  on  by  the  counsel  for  tlie 
plaintiff  in  error;  but  the  counsel  for  the  defendants  in  error 
insists,  that  under  the  pleadings  and  statements  of  defences 
filed  by  the  defendant  below  that  plaintiffs  below  were  not 
bound  to  fiirnish  any  evidence,  that  the  proof  of  the  death 
of  the  insured  had  been  furnished  the  defendant  below.  In 
Chppdlar  v.  Quern  Insurance  Conipanf/,  21  W.  Va.  577,  point 
7  of  the  syllabus,  this  court  decided  that  "under  chapter  66 
of  Acts  of  1877  these  statements,  whether  filed  by  the  plain- 
tiff or  defendant,  are  not  in  tfie  nature  of  pleadings,  but  are 
in  tlie  nature  of  notices  to  the  adverse  party  of  the  claini  or 
defence  to  beset  up  against  fiim."  They  resemble  closely  bills 
of  jiarticulai's  heretofore  required  to  be  filed  in  certain  actions. 
Chai)ter66  of  Acts  of  1877  has  been  re^nactedin  chapter  71 
of  Acts  of  1882,  section  61  and  subsequent  sections  164-65-6. 
Under  these  sections  it  is  necessary  for  the  defendant  to  file 
a  stiitement  of  his  defence  sufficient  to  notify  the  plaintiff  of 
the  nature  of  his  defences;  and  if  it  fails  to  do  so,  the  court, 
if  asked  at  the  trial,  should  exclude  the  evidence  of  the  de- 
fence as  to  any  matter,  which  it  has  failed  to  so  state.  But 
under  the  policy  in  this  case  the  amount  named  in  it  was  not 
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payable  till  ninety  days  after  the  proofs  of  the  death  of  the 
insured  had  been  furnished  to  the  company.  And  therefore 
the  plaintifis,  in  order  to  make  out  a  prima  facie  case,  were 
bound  to  prove,  that  when  the  suit  was  instituted,  the  amount 
of  the  policy  was  due,  that  is,  that  ninety  days  had  elapsed 
after  the  prools  of  the  death  of  tlie  insured  had  been  delivered 
to  the  defendant.  It  the  ninety  days  had  not  elapsed,  or  the 
proofs  of  the  death  of  the  insured  had  never  been  delivered 
to  the  company,  then,  to  make  out  a  piima  facie  case,  the 
plaintiffs  as  apart  of  their  case  would  have  to  prove,  that  the 
company  had  formerly  or  informally  waived  either  the 
delivery  to  it  of  the  proof  of  the  death  of  the  insured  or  the 
lapse  of  ninety  days  after  the  delivery  of  these  proofs.  This 
evidence  bein^  necessary  to  prove  the  plaintiffs'  case,  the 
defendant  could  demand  it  without  filing  any  statement 
notifying  the  plaintiffs,  that  it  relied  upon  the  failure  to  deliver 
these  proofs  of  death  ninety  days  before  the  institution  of 
the  suit.  For  this  did  not  constitute  a  <lefence,  but  was 
necessarily  a  part  of  the  plaintiff's  case  ;  and  it  is  only  ol  its 
defences  that  the  defendant  is  bound  to  give  notice  by  includ- 
ing them  in  the  statement  of  defence  which  he  files.  It  was 
therefore  necessary  for  us  to  consider,  whetlier  these  proofs 
of  the  death  of  the  insured  had  been  delivered  to  the  defend- 
ant ninety  days  before  this  suit  Avas  instituted,  though  noth- 
ing was  stated  by  the  defendant  as  to  its  relying  on  the  failure 
of  the  plaintiffs  to  lurnish  these  proofs  as  required  by  the 
policy. 

As  was  said  in  Fatvcett  v.  Railway  Company^  24  W.  Va. 
762,  the  court  below  ought  to  have  refused  to  sign  any  bill  of 
exceptions  in  the  form  oi  the  bill  of  exceptions  in  this  case. 
If  by  presenting  such  bill  of  exceptions  the  defendant  desired 
to  show,  that  the  verdict  of  the  jury  wa«  wholly  unwarranted 
by  the  evidence,  the  exception  should  have  stated  the  facts, 
which  in  the  judgment  of  the  court  were  proven.  This 
practice  of  setting  out  the  evidence  precisely  as  it  was  given 
and  the  whole  of  it,  including  a  vast  amount  of  irrelevant 
matter  copied  from  the  stenographer's  notes,  or  made  out  by 
him,  I  suppose,  from  his  notes,  imposes  on  this  Court  a  vast 
amount  of  useless  labor;  and  while  it  may  save  the  counsel 
for  the  exceptor  some  labor  at  the  time   such   exception   is 
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taken,  it  imposes  on  him  more  labor  in  this  Court  and  is 
prejudicial  to  his  interests  here,  as  this  Court  must  necessarily 
give  less  weight  to  his  testimony  than  the  court  below  might 
do,  who  had  just  heard  the  evidence.  It  the  object  of  tak- 
ing the  exception  in  this  form  is  to  get  this  Court  to  pass 
upon  the  ruling  of  the  court  objected  to  by  the  exceptor  dur- 
ing the  trial,  whether  in  admitting  or  rejecting  evidence  or 
in  granting  or  refusing  instructions,  while  it  may  save  the 
exceptor  from  trouble,  where  the  court  below  has  a  steno- 
grapher, yet  it  imposes  much  unnecesary  labor  on  this  Court. 
For  to  pass  on  such  questions  we  desire  only  to  know, 
whether  the  evidence  was  relevant  or  irrelevant  or  the  in- 
structions pertinent  or  impertinent ;  and  this  can  be  shown 
by  a  very  brief  statement,  preceding  each  of  these  questions 
to  be  submitted  to  the  Court,  that  evidence  had  been  intro- 
duced tending  to  prove  certain  facts,  which  would  enable  this 
Court,  to  see  whether  the  evidence,  about  the  admissability  of 
which  there  was  a  dispute,  was  relevant  or  irrelevant,  and 
whether  the  instructions  asked  or  refused  were  pertinent  or 
impertinent.  But.  though  this  bill  of  exceptions  was  thus 
highly  objectionable  in  its  form,  I  have  considered  all  the 
questions  involved  in  it,  which  have  been  argued  by  counsel, 
and  which  were  in  any  degree  doubtful.  I  have  regarded 
counsel  as  in  some  degree  excusable  for  presenting  these 
questions  in  this  objectionable  manner,  as  when  this  case  wiis 
tried  this  Court  had  laid  down  no  rules  as  to  the  mode  of 
preparing  bills  of  exceptions.  But  hereafter  no  bill  of  ex- 
ceptions prepared  by  counsel  can  be  signed  by  a  court  below 
when  presented  in  this  form  without  violating  the  rules 
laid  down  by  this  Court.     23  W.  Va.  817-818. 

The  judgment  of  the  municipal  court  of  Wheeling  ren- 
dered on  Xovember  11,  1882,  must  for  the  reasons  I  have 
stated  be  affirmed  ;  and  the  defendants  in  error  must  recover 
of  the  plaintiff  in  error  their  costs  in  this  Court  expended 
and  damages  according  to  law. 

Affirmed. 
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WHEELING. 

Scruggs  v.  Burruss. 

Carey  &  Co.  v.  Burruss. 

Submitted  January  15,  1885.— Decided  April  11,  1885. 

1.  Wliere  a  deed  of  trust  on  personal  property  is  executed  by  the 
members  of  a  Arm  to  secure  the  debts  of  the  Arm,  and  the  interest 
of  creditors  and  purchasers  for  value  without  notice  are  not 
affected,  the  question,  whether  it  was  properly  acknowledged  and 
recorded,  is  not  material,    (p.  674.) 

2  One  member  of  a  firm  may  execute  a  deed  of  trust  on  personal 
property  to  secure  the  creditors  generally  of  the  partnership, 
(p.  674.) 

3.  Where  a  deed  of  trust  has  been  executeil  on  i>erdpnal  proj)erty  of  a 
partnership  l)y  a  member  of  a  firm  for  the  benefit  of  its  <^re<li tors 
generally,  and  two  of  the  firm-creditors  without  notice  of  sui-h 
deed  have  attachments  sued  out  and  levied  on  the  interest  of  one 
member  of  the  firm  in  the  partnership  property,  such  levy  does 
not  give  such  creditors  priority  over  the  other  partnership  cretli- 
tors  secured  in  the  deed.     (p.  675.) 

The  facts  ot  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

J.  W.  Harris  for  appellants. 

Dennis  ij^  Dennis  for  appellee. 

Johnson,  President  : 

On  July  22,  1878,  KateMcK.  Burniss  and  John  B.Pitzer, 
as  composing  the  firm  of  Burmiss  k  Co.,  executed  to  A.  V.. 
T.  Seruggs,  trustee,  a  deed  for  all  the  choses  in  action  of  said 
firm  and  all  the  personal  pi*operty  of  the  firm  deseribe<l  as 
''  ^oods,  waives  and  merchandise,  *  *  in  the  storehouse 
occupied  by  said  Burruss  &  Co.,  situated  in  the  town  of 
Alderson,  in  Monroe  county,  West  Virginia,  &c,"  in  trust  to 
rteeure  the  following  debts  due  from  said  Burruss  &  Co : 
Among  the  debts  due  and  so  provided  for,  was  one  to  Elbert 
Witz  &  Co.  for  $195.00,  also  one  to  James  Carey  &  Co.  for 
$835.80.     This  deed  was  acknowledged  by  Kate  McK.  Bur- 
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russ  and  J.  B.  Pitzer  before  A.  E.  T.  Scruggs  the  day  it  bears 
date ;  but  there  was  no  privy  examination  of  said  Kate, 
when  she  acknowledged  it.  On  July  24,  1878,  the  said  deed 
was  recorded. 

Elhart  Witz  &  Co.  brought  an  action  of  assumpsit  in  the 
circuit  court  of  Monroe  county  against  said  Burruss  &  Co.  for 
their  said  debt,  anO  affidavit  and  bond  having  been  filed  on 
the  19th  day  of  July,  1878,  an  order  of  attachment  issued 
requiring  the  officer  ''  to  attach  and  take  into  his  possession 
the  estate  of  the  defendant  J.  B.  Pitzer,  sufficient  to  pay  the 
sum  ol  $193.57  with  interest  from  the  5th  day  of  March, 
1878,  till  paid,"  &c.  The  ground  tor  the  attachment  was  that 
the  defendant,  Pitzer,  was  a  non-resident  of  the  State. 

The  return  on  the  order  of  attachment  is :  "  Executed  the 
within  by  levying  on  (he  interest  oi  defendant  J.  B.  Pitzer,  in 
stock  of  goods  of  the  firm  of  Burruss  &  Co.,  at  Alderson, 
West  Virginia,  and  taking  the  same  in  possession  this  20th 
day  of  July,  1878.'' 

James  Carey  &  Co.  also  brought  suit  against  the  firm  ot 
Burruss  &  Co.;  and  on  affidavit  filed  similar  to  tliat  in  the 
other  suit  on  the  19th  day  of  July  an  attachment  issued, 
Avhich  required  the  officer  ''  to  attach  and  take  into  posses- 
sion the  estate  of  the  defendant,  J.  B.  Pitzer,  sufficient  to  pay 
the  sum  of  $735.30  with  interest,  &c.''  The  return  on  this 
order  is  :  '*  Executed  the  within  by  levying  on  and  attaching 
the  Merest  of  the  defendant,  J.  B.  Pitzer,  in  stock  of  goods, 
wares  and  merchandise  belonging  to  the  firm  of  Burruss  & 
Co.,  at  Alderson,  West  Virginia!,  and  taking  the  same  into 
possession  this  20th  day  of  July,  1878."  There  was  a  plea  in 
abatement  filed  in  this  case  also  an  affidavit  denying  the 
partnership  and  showing  that  F.  X.  Burruss  was  not  a  partner 
with  Pitzer,  but  that  his  wife,  Kate  McK.  Burruss,  was  such 
partner.  The  issue  on  the  plea  was  found  for  defendant 
Pitzer,  and  the  plaintiff's  writ  and  attachment  were  quashed. 
The  plaintift'  obtained  a  writ  of  error  to  the  Judgment,  and 
this  court  held,  that  a  married  woman  living  with  her  hus- 
band could  not  legally  enter  into  a  partnership,  and  that  a 
contract  of  partnership  with  such  married  woman  is  void,  and 
reversed  the  judgment  and  remanded  the  case  with  instruc- 
tions to  permit  the  plaintiff,  it  he  asked  to  do  so,  to  withdraw 
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his  replication,  and  to  strike  out  the  plea  as  filed  too  late,  and 
proceed  with  the  case.  (20  W.  Va.  571.)  After  the  case 
went  back  to  the  circuit  court,  on  March  22,  1883,  the  plea 
in  abatement  was  withdrawn,  and,  neither  party  requiring  a 
jury,  the  case  was  submitted  to  the  court  in  lieu  of  a  jury ; 
and  "  the  court  tound  for  the  plaintift  against  the  defendant, 
J.  B.  Pitzer,  the  sum  of  $953.14  with  interest  from  the  20th 
of  March,  1883,"  and  entered  a  judgment  in  favor  of  the 
plaintiffs  against  "  J.  B.  Pitzer,  one  of  the  equal  partners  of 
the  said  firm  of  Burruss  &  Co.,  the  sura  of  $953.14  with  in- 
terest as  aforesaid,  and  their  costs  by  them  about  their  suit 
in  this  court  in  their  behalf  expended ;  and  as  to  the  defend- 
ant F.  N.  Burruss  the  court  doth  find  for  said  defendant," 
and  on  the  same  day  and  at  the  same  time  entered  judgment 
on  the  attachment. 

On  the  first  Monday  of  September,  1879,  the  said  trustee, 
Scruggs,  filed  his  bill  in  the  circuit  court  of  Monroe  county 
against  R.  McK.  Burruss  and  J.  B.  Pitzer,  the  sheriff  of 
Monroe  county,  the  firm  of  James  Carey  &  Co.,  and  also  the 
said  firm  of  Elhart  Witz  &  Co.  and  others,  and  alleged,  that 
the  said  Kate  McK.  Burruss  and  Pitzer  were  partners  and  as 
such  carried  on  business  at  Alderson,  W.  Va.,  and  executed 
the  deed  of  trust  before  referred  to  to  the  plaintiff  to  secure 
their  creditors ;  that  said  trust-deed  was  duly  recorded ;  that 
the  object  of  said  deed  w^as  to  apply  pro  rata  the  whole  of  the 
assets  of  said  firm  to  the  payment  of  the  liabilities  of  the 
firm  ;  that  directly  after  said  deed  was  executed  plaintiff  took 
possession  of  said  goods  and  all  said  evidences  of  debt,  of 
which  he  had  any  knowledge,  and  proceeded  to  sell  said 
goods  and  collect  said  debts  as  rapidly  as  possible ;  that, 
just  before  he  took  possession  of  said  goods,  attachments 
were  issued  by  the  firm  of  Elhart  Witz  &  Co.,  and  James 
Carey  &  (/O.  against  said  Pitzer,  and  were  levied  on  said 
goods,  as  plaintift  is  informed,  by  W.  W.  Pence,  sherifl  of 
Monroe  county,  &c.  The  plaintift*  prayed,  that  a  commis- 
sioner of  the  court  might  be  directed  to  report  an  account  of 
the  debts  provided  for  in  said  deed  of  trust,  and  a  settlement 
made  of  plaintift's  accounts  as  trustee,  and  a  distribution 
directed  of  the  said  moneys. 

Elhart  Witz  &  Co.  answered  the  bill,  and  in  their  answer 
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they  set  up  their  judgment  and  attachment  and  claimed  pri- 
ority over  all  the  other  creditoi's  of  said  firm.  They  denied 
Kate  McK.  Burruss  had  or  ever  did  have  any  interest  what- 
ever in  either  of  said  firms,  but  averred  that  the  partners 
were  F.  N.  Burruss  and  J.  B.  Pitzer,  who  owned  said  goods 
and  conducted  said  business  as  equal  partners.  They  exhibit 
their  attachment  and  the  return  thereon. 

The  firm  of  James  Carey  &  Co.  also  answered  to  the  bill, 
and  in  their  answer  they  say :  "  That  the  said  F.  N.  Bur- 
russ and  J.  B.  Pitzer,  partners,  composing  the  two  firms  of 
Burruss  &  Pitzer  and  Burruss  &  Co.,  are  indebted  to  them 
on  three  negotiable  notes,"  which  they  describe.  They  make 
no  reference  to  their  attachment  at  all  in  the  answer.  They 
afterwards  filed  a  bill  of  injunction  setting  up  their  alleged 
attachment-lien,  and  praying  that  the  receiver,  Harris,  might 
be  enjoined  from  disbursing  all  the  money  in  his  hands,  and  be 
required  to  retain  suflicient  to  pay  their  debt,  if  they  should 
succeed  in  reversing  the  judgment  rendered  at  law  in  their 
case  then  pending  in  the  Appellate  Court.  The  injunc- 
tion was  granted. 

The  first  decree  in  Scruggs  v.  Burruss  et  aU.  was  rendered 
October  17, 1879,  referring  the  cause  to  a  commissioner.  The 
next  decree  was  rendered  May  19,  1880,  when  the  case  was 
heard  on  among  other  things  the  report  of  the  commissioner 
and  exception  filed  thereto  by  Elhart  Witz  &  Co.  The  ex- 
ception was,  that  their  debt  was  not  preferred  by  the  com- 
missioner. The  court  modified  the  report  by  making  the 
debt  of  the  said  firm  a  preterred  debt,  and  required  that  it 
should  be  puid  in  full,  before  any  of  the  non-preferred  debts 
were  paid.  The  decree  appointed  John  W.  Harris,  special 
receiver  in  the  cause,  and  ordered  the  trustee,  Scruggs,  to 
pay  to  said  receiver  the  sum  of  $3,342.82,  wdth  interest  from 
May  12,  1880,  the  amount  ascertained  to  be  in  the  hands  of 
the  said  trustee,  and  ordered  said  receiver  to  disburse  the 
same  to  those  entitled  to  receive  it  according  to  said  report  as 
modified. 

On  March  22,  1883,  after  Carey  &  Co.  had  recovered  their 
judgment  and  also  the  judgment  on  their  attachment,  as 
above  set  forth,  the  two  causes  of  Scruggs  v.  Burruss  et  als 
and  Carey  <|-  Co.  v.  Burruss  ^  Co.  were  heard  together ;  and 
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the  court  held  that  Carey  &  Co.  **by  virtue  of  their  attach- 
ment on  the  interest  of  the  defendant  Pitzer  in  the  stock  of 
goods,  wares  and  merchandise  of  the  said  firm  ot  Burruss  4 
Co.,  at  Alderson,  West  Virginia,  now  have  a  subsisting  prior 
lien  on  one  half  of  the  fund  arising  from  the  sale  of  said 
stock  ot  goods,  wares  and  merchandise  made  under  the  deed 
of  trust  filed  as  an  exhibit  in  the  first  of  these  causes,  which 
fund  is  now  in  the  hands  of  John  W.  Harris,  as  special  re- 
ceiver of  the  court  in  said  cause;  and  the  decree  required 
the  said  receiver  to  pay  to  said  Carey  &  Co.  the  amount  of 
their  judgment  with  interest  and  costs,  and  to  distribute  the 
residue  according  to  the  rc^port  of  said  Logan  as  modified. 

From  the  two  detjrees  rendered  May  19,  1880,  and  March 
22,  1883,  respectively,  the  plaintfts,  Scruggs,.  Harris,  special 
receiver,  and  the  creditor,  John  T.  Ilolliday,  appealed. 

From  the  view  which  we  take  of  these  cases,  they  will  be 
easily  disposed  of.  The  important  question  is :  Did  the  de- 
fendants, Elhart  Witz  &  Co.  and  James  Carey  &  Co.  by 
virtue  of  their  attachments  respectively  acquire  priority  over 
the  other  partnership-creditors  of  Burruss  &  Co.  ?  If  they 
did  not,  then  they  certainly  are  not* injured  by  the  deed  of 
trust.  As  far  as  these  causes  arc  concerned,  it  is  immaterial, 
whether  the  deed  of  trust  was  recorded  or  not,  as  the  failure 
to  record  it  would  only  render  it  void  "  as  to  creditors  and 
subsequent  purchasers  for  valuable  consideration  without  no- 
tice."    (Section  5,  chapter  74  ot  the  Code.) 

There  are  no  creditors  here  to  suflfer  by  said  deed ;  all  as 
far  as  the  record  show  are  protected  by  the  deed.  If  it  was 
properly  recorded,  it  could  not  afltect  the  said  creditors  claim- 
ing priority,  as  their  attachments  were  levied  before  any  at- 
tempt was  made  to  record  the  deed. 

It  is  not  clear  from  the  record  who  was  the  partner  of  J. 
f'itzer.  In  the  law  case  of  Caret/  cf  Co.  v.  Burruss  ^  Co,  it 
was  decided,  that  F.  N.  Burruss  was  not  a  partner:  and  in 
the  case  of  Elliari  Wifz  tf  Co.  v.  Burruss  <|-  (h.  it  was  held, 
that  he  was  a  partner.  But  there  is  no  doubt,  that  J.  B.  Pit- 
zer was  a  partner  in  the  firm  of  Burruss  &  Co.,  and  that  he 
made  the  deed  of  trust  to  secure  equally  all  the  creditors  of 
said  firm.  An  assigimicnt  made  by  one  partner  of  the  eflecU 
of  the  firm  to  pay  the  creditors  of  the   firm  generally  will 
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bind  the  other  partners ;  and  so  it  is  with  the  deed  of  trust 
executed  for  the  same  purpose.  Robinson  ^  Co.  v.  Oroivder, 
Clough  ^  Cb.,  4  McCord  51^;  Deckard  v.  Case,  5  Watts  22; 
Winston  v.  Ewing,  1  Ala.  130,  per  Collier,  Judge. 

The  only  other  question  necessary  to  be  considered  is:  Do 
the  attachments  give  priority  over  the  other  creditors  ? 

In  Skipj)  V.  Harwood  Cow,  451,  it  was  held,  that  a  creditor 
of  one  partner,  who  has  the  partnership-efiects  levied  on,  can 
only  have  the  undivided  interest  of  his  debtor.  He  must 
take  it  in  the  same  manner  as  the  debtor  himself  had  it,  and 
subject  to  the  rights  of  the  other  partners.  In  Ex  porfe 
Smith,  16  Johns.  106,  the  Court  said  ;  "  When  an  execution 
issues  for  the  separate  debt  of  one  partner,  it  has  been  the 
constant  practice  to  take  the  share,  which  such  partner  has  in 
the  partnership-property ;  but  says  Collier,  Judge,  in  Wmston 
V.  Ewing,  supra  :  *  It  has  been  settled  at  least  since  the  case 
of  Fox  V.  Honburg,  (Cow.  445,)  that  the  sheriff  can  sell  only 
the  actual  interest,  which  such  party  has  in  the  partnership- 
property  after  the  accounts  are  settled,  or  subject  to  the  part- 
nership-debts. The  separate  creditor  takes  it  in  the  same 
manner  as  the  debtor  himself  had  it,  and  subject  to  the  rights 
of  the  other  partner.'  "  He  cites  :  Moody  v.  Payne,  2  Johns. 
Ch.  548;  Wilson^  Gihbsw  Coi/.????,  2  Johns.  280;  Ridgehy  \\ 
Carey,  4  Har.  &  McHen.  167 ;  Price  v.  Jackson,  6  Mass.  242  ; 
Tappan  v.  BlaisedeU,  5  ?T.  H.  190;  Knox  v.  Samwa^s,  4  Yeatcs, 
477 ;  Donei^  v.  Staufer,  1  Pen.  &  W.  198;  Brewster  v.  Hammett,  4 
Conn.  510;  Barber  v.  Hartford  Bank,  9  Conn.  407;  Church 
v.  Knox,  2  Conn.  514. 

In  1  Am.  Leading  Cases  579,  it  is  said,  that  it  is  settled  by 
the  weight  of  the  best  authorities,  that  a  court  of  ecfuity  will 
not  interfere,  the  firm  being  solvent,  to  stop  an  execution  at 
law  in  favor  of  one  for  his  individual  debt  against  a  partner, 
levied  on  the  partnership-property  until  the  partnership-ac- 
counts have  been  taken ;  but  that  the  property  is  sold  under 
such  execution  subject  to  the  partnership-debts,  and  the 
claims  of  the  other  partner ;  and  the  interest  vested  in  the 
purchaser  is  just  that  which  the  partner  himself  had,  that  is, 
the  residual  interest  after  the  settlement  of  the  firm-accounts  ; 
and  this  principle  has  been  repeatedly  affirmed.  The  follow- 
ing authorities  are  cited  :      United  States  v.  Hark,  8  Pet.  271 ; 
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Nicoll  V.  Mumford,  4  Johns.  Ch.  523 ;  Averill  t\  LouckSj  6 
Barb.  20  ;  Muir  v.  Litrh^  7  Id.  341 ;  Knoxy.  Summers^  4  Yeatcs 
477;  Doner  y.  Slaufer^  1  Pen.  &  W.  198;  Snodgrass^s  Appeal, 
1  Har.  471 ;  Pierce  v.  Jacksov,  6  Mass.  242 ;  Commercial  Bank 
V.  »y?7fa.7«5',  1  Greenl.  28;  FHkf/  v.  PA^'^/),?,  18  Conn.  296;  Mar- 
lison  V.  Blodgett,  8  N.  H.  288 ;  Christian  v.  ^//?;«,  1  Grat.  396 , 
Wliite  V.  Woodward,  8  B.  Mon.  484 ;  Saidiffe  v.  Dohrman,  18 
Ohio  181 ;  ^^?/?oorf  v.  Meredith,  37  Miss.  636. 

It  is  also  said  that  for  a  partnership-debt,  though  there  be 
no  judgment  except  against  one  partner,  in  a  suit  brought 
against  the  partners  the  property  may  on  execution  be  sold 
absolutely.  (1  Am.  Leading  Cases  578.)  "For  a  partner- 
ship debt  the  entire  property  in  the  specific  thing  must  be 
sold  even  in  a  judgment  against  oneoi  the  partners,  because 
through  the  medium  of  the  execution  the  law  compels  him 
to  make  the  same  application  of  the  joint  funds  to  the  joint 
debts,  that  it  was  undoubtedly  competent  for  him  to  make 
voluntarily.  The  sheriff  levies  and  sells  the  entire  piroperty, 
because  the  partner-defendant  has  no  specific  share,  that 
may  be  levied  upon  and  sold  separately,  and  even  were  that 
otherwise,  yet  unless  the  sale  should  make  a  dissolution  of 
the  partnership  pro  tanto,  the  remainder  would  not  be  the 
property  of  the  other  partner  individually  but  of  the  firm, 
and  liable  to  execution  by  any  other  joint  creditor,  so  that 
the  Sheriff*  might  as  well  go  on  and  levy  the  whole  at  once. 
Besides  as  the  other  partners  would  be  liable  to  contribution, 
their  remaining  interest  in  the  effects  sold  being  carried  into 
the  partnership-account  would  entitle  them  to  a  credit  exactly 
equal  to  what  should  be  necessary  to  reimburse  the  partner 
defendant  the  loss  of  his  individual  share."  Gibson  (^  J., 
in  Taylor  ^  Fitzsimnums  v.  Hauierson,  17  S.  &  R.  453. 

It  may  be,  that  if  Elhart  Witz  k  Co.  and  Carey  &  Co.  had 
sued  out  attachments  against  the  firm  of  Burruss  k  Co. 
and  had  had  them  levied  on  the  firm-property,  they  could  in 
that  way  have  obtained  priority  over  the  other  creditors  of 
the  firm.  This  question  does  not  arise  in  this  case  and  is  not 
here  decided ;  but  it  is  very  clear,  that  they  did  not  obtain 
such  attachments,  nor  were  they  levied  on  the  partnership 
property.  The  attachments,  as  we  have  seen,  did  not  order 
the  officer  to  attach  the  partnership-property,  but  "to  attach 
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and  take  into  his  possession  the  estate  of  the  defendant,  J.  B. 
Pitzer,"  suiEcient  to  pay  the  debts  of  the  firm  ;  and  the  return 
showed  that  he  did  attach  and  take  into  his  possession  the 
"  interest  of  the  defendant  J.  B.  Pitzer,  in  stock  of  goods, 
wares  and  merchandise  belonging  to  the  firm  of  Burruss  & 
Co.  at  Alderson,  West  Virginia."  It  was  then  only  the  in- 
terest of  said  Pitzer  in  the  firm-property  which  they  attached. 
That  interest  might  be  something,  or  it  might  be  nothing.  A 
settlement  of  the  partnership  might  show,  that  Pitzer  had 
drawn  from  the  firm  all  or  more  than  all  he  was  entitled  to, 
and  that  he  had  no  interest.  These  attachments  do  not  give 
the  attaching  creditors  any  priority  over  the  other  partner- 
ship-creditors. If  after  the  partnership  is  settled,  he  has  any 
interest,  it  might  and  properly  would  give  them  priority  on 
that  interest.  That  questions  from  the  report  of  the  commis- 
sioner would  seem  to  be  immaterial,  as  it  is  agreed  in  the 
cause,  that  the  liens  secured  by  the  trust-deed  amounted  to 
$8,596.64 ;  that  the  amount  of  the  trust-subject  realized  by  or 
chargeable  to  the  trustee  amounted  to  $3,342.84  after  deduct- 
ing the  costs  and  expenses  of  executing  the  trust ;  and  that 
he  has  not  been  charged  with  anything  more,  nor  is  there 
anything  in  the  record  to  show  that  he  is  chargeable  wnth  any 
further  sum. 

The  decrees  of  May  19,  1880,  and  March  22,  1883,  are 
reversed  with  costs  to  the  appellants  against  Elhart  Witz  &  Co. 
and  James  Carey  &  Co. ;  and  this  case  is  remanded  with 
instructions,  to  distribute  the  fund  pro  rata  among  the  par- 
ties entitled  thereto  under  said  trust-deed,  according  to  the 
principles  of  this  opinion. 

Reversed.    Remanded. 
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WHEELING. 

Sammons  &  Pibrcy's  Ex'rs.  t\  Hawvers. 

Submitted  January  15, 1885.— Decided  April  11,  1885. 

♦(Snyder,  Judge,  Absent.) 

1.  Wben  an  action  is  brought  on  a  bond,  and  the  defendants  plead 
payment  and  usury  only,  they  are  entitled  to  open  and  conclude 
the  argument  to  the  jury.    (p.  680.) 

12.  Where  the  defendant  is  denied  the  right  in  the  trial-court  to 
open  and  conclude  the  argument,  the  presumption  is  that  he  was 
prejudiced  by  such  denial,  and  the  judgment  will  be  reversed, 
unless  it  clearly  appears  from  the  record,  that  he  could  not  have 
been  prejudiced  thereby.  But  unless  such  defendant  moves  to 
set  aside  the  verdict  in  such  case  and,  such  motion  being  overruled, 
excepts,  he  will  in  the  Appellate  Court  be  deemed  to  have  waivefi 
his  right.  On  the  overruling  of  the  motion  for  a  new  trial,  if  he 
does  not  have  the  facts  certified,  the  other  party  may  insist  that 
the  bill  of  exceptions  shall  certify  the  facts,  so  as  to  sliow  that 
the  party  was  not  injured  by  such  denial,     (p  681.) 

The  opinion  of  the  Court  contains  a  statement  of  the  fact« 
in  the  case. 

/?.  F,  Dennis  and  J.  W.  Dam  for  plaintiftB  in  error. 

J,  W.  Harris  for  defendants  in  error. 

Johnson,  President: 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Greenbrier  county.  The  plaintifls  brought  their  action  of 
debt  on  a  bond  signed  by  defendants  for  $980.00.  The  de- 
fendants pleaded  payment  and  usury,  to  which  plea  the  plain- 
tifls replied  generally.  There  was  a  verdict  and  judgment 
for  the  full  amount  of  the  bond  and  interest. 

The  plaintiffs  first  stated  their  case  to  the  jury  and  the  de- 
fendants stated  their  case,  and  when  the  plaintiffs  began  to 
read  their  bond  to  the  jury  the  defendants'  attorney  claimed 
the  right  to  open  and  conclude  the  case,  but  the  court  refused 
to  allow  them  this  right,  on   the  ground  that  they  were  too 

<'^.ouiisel  below. 
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late  in  claiming  it  and  had  thus  waived  it,  and  the  defendants 
excepted. 

After  the  evidence  was  all  introduced,  the  defendants 
moved  the  court  to  permit  them  to  open  and  conclude  the 
argument  to  the  jury,  which  motion  was  overruled,  and  the 
defendants  again  excepted.  An  instruction  was  given  at  the 
instance  of  the  defendants,  to  which  plaintifls  excepted,  and 
two  were  given  for  plaintiffs,  to  which  the  defendants  ex- 
cepted. The  defendants  moved  the  court  to  set  aside  the  ver- 
dict and  grant  them  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  the  law  and  the  evidence  and  also  on  the 
ground  of  after-discovered  evidence,  and  filed  two  affidavits 
in  support  of  the  last  ground.  The  court  overruled  the  mo- 
tion and  the  defendants  again  excepted.  The  facts  arc  all 
certified  in  the  bill  of  exceptions. 

First.  Did  the  court  err  in  refusing  to  set  aside  the  verdict 
as  against  the  evidence?  The  bond  was  read  to  the  jury, 
then  the  evidence  showed  that  Sammons,  one  of  the  plain- 
tifls, lived  within  a  mile  and  a-half  of  George  Piercy,  the 
plaintiff's  testator,  was  intimate  with  him  and  often  talked  to 
him  about  his  business ;  that  some  time  before  the  war  he  had 
a  conversation  with  him  about  a  bond  he  held  on  S.  P.  Haw- 
ver, one  of  the  defendants ;  that  he  in  that  conversation  urged 
George  Piercy  to  sue  on  the  bond,  as  so  many  now  were  fail- 
ing, that  Piercy  replied  by  saying :  "  There  is  something 
about  the  bond  you  don't  know;  there  is  usury  in  it.  I 
loaned  the  money  at  eight  per  cent,  interest;  said  Piercy  fur- 
ther said  that  Hawver  had  tried  to  borrow  from  John  Piercy, 
father  of  said  George,  but  had  been  refused ;  that  Hawver 
then  told  him,  said  George  Piercy,  that  if  he  would  get  the 
money  from  his  father,  said  John  Piercy,  and  loan  it  to  him, 
he,  Hawver,  would  pay  him  eight  per  ceM.  interest;  that  he, 
George  Piercy,  did  get  the  money  and  loaned  it  to  Hawver 
at  eight  per  cent,  interest,  taking  his  bond  therefor;  that  he 
did  not  learn  from  said  George  Piercy  the  amount  of  this 
bond,  but  that  it  was  for  a  considerable  amount.  Witness 
turther  stated  that  several  years  ago,  long  after  the  war,  he 
had  another  conversation  with  George  Piercy,  in  which 
Piercy  told  him  that  he  had  fixed  the  matter  of  the  usury ; 
that  the  bond  had  been  renewed ;  that  he  did  not  learn  from 
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said  Piercy  the  amount  of  the  renewed  bond,  but  that  it  was 
tor  a  considerable  sum.  Witness  further  stated  that  he  had 
acted  as  curator  of  said  George  Piercy's  estate  before  he  quali- 
fied as  executor,  and  as  such  curator  he  had  found  among  the 
papers  of  said  Piercy  two  bonds  on  S.  P.  Hawver,  one  for  about 
$20.00,  and  the  bond  sued  on ;  that  the  small  bond  had  l>een 
paid.     The  bond  sued  on  is  as  follows : 

"  Twelve  months  alter  date  for  value  received,  we  or  either 
of  us,  promise  to  pay  to  George  Piercy,  executor  of  John 
Piercy,  deceased,  nine  hundred  and  eighty  dollars. 

"  Given  under  our  hand  and  seals  September  5, 1878. 

"  S.  P.  Hawver,  [Seal.] 
"C.  A.  Hawver,  [Seal.]" 

Endorsed. — "  Received  November  7,  1880,  on  the  within 
note  forty  dollars." 

It  seems  to  me,  that  on  the  said  evidence  it  is  a  matter  ol 
grave  doubt,  whether  the  note  sued  on  is  the  note  referred  to 
in  the  evidence  or  was  the  renewal  of  another  note.  If  it  was, 
the  usury  was  proved.  If  it  was  not,  the  proof  tailed  to  sus- 
tain the  plea  of  usury.  It  is  therefore  one  of  those  doubtfiil 
questions  peculiarly  appropriate  for  a  jury  to  determine,  and 
no  matter  which  way  determined,  this  Court  on  well  set- 
tled principles  should  not  disturb  the  verdict.  The  court 
therefore  did  not  err  in  refusing  to  set  aside  the  verdict  as 
being  against  the  evidence. 

Did  the  court  err  in  refusing  to  permit  the  defendants  to 
open  and  conclude  the  argument? 

The  pleas,  and  only  pleas,  to  the  action  were  payment  and 
usury,  both  affirmative  pleas.  The  defendants  clearly  had 
the  right  to  open  and  conclude  the  argument  to  the  jury. 
But  it  is  said  the  defendants  waived  this  right.  They  claimed 
it  before  the  bond  was  read  to  the  jury.  This  certainlj*  did 
not  amount  to  a  waiver.  After  the  evidence  was  in,  they 
still  had  the  right  to  open  and  conclude  to  the  jury  in  argu- 
ment. The  denial  of  this  right  was  error.  {B.  ^  O.  R.  R. 
(Jo,  V.  P.  W,^Ky,  R.  R,  Co.,  17  W.  Va.  848,  and  cases  cited; 
Singkfon  v.  Millet,  1  Nott  &  McCord  355 ;  Brooks  v.  Barrett, 
7  Pick.  94;  Huntington  v.  Conkey,  33  Barb.  219;  Corkey  v. 
Lcus,  15  B.  Mon.  27;  Harris  v.  Kent,  11  Ind.  126;  Steptoe 
V.  Harcey,  7  Leigh  501 ;    Young  v.  Highland,  9  Qrat.    16.) 
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While  all  the  cases  agree  that  the  denial  of  this  right  is  er- 
ror, yet  some  of  them  hold  it  is  a  question  of  practice  within 
the  discretion  of  the  court,  and  not  a  ground  of  rever- 
sal, unless  injustice  has  been  done;  and  some  of  the  cases 
go  so  far  as  to  hold,  that  the  discretion  ot  the  trial-court  is 
not  in  this  matter  a  subject  of  review. 

In  Huntington  v.  Conkey,  38  Barb.  227,  Smith  J.  said :  "An 
erroneous  ruling  at  the  circuit  on  the  question  of  the  right 
to  begin  is  error,  for  which  a  new  trial  will  be  granted,  unless 
the  court  of  review  can  clearly  see,  that  no  injustice  could 
possibly  have  resulted  from  such  error.  In  all  cases  of  doubt, 
I  think,  a  new  trial  should  be  granted,  when  it  does  not 
manifestly  appear,  that  the  error  could  not  have  affected  the 
result.  When  the  court  can  clearly  see,  that  no  injury  could 
have  occured,  and  the  verdict  would  have  been  the  same,  if 
the  party  complaining  of  the  error  had  had  his  rights,  then 
the  objections  should  be  disregarded.  *  *  In  this  case  the 
evidence  was  quite  evenly  balanced  at  the  trial,  and  in  such 
a  case  the  right  to  the  last  address  to  the  jury  may  have  been 
highly  important  to  the  defendant.  We  cannot  say  that  it 
was  not,  and  therefore,  we  think,  there  should  be  a  new  trial.'' 

In  Nicholas  v.  Kushner,  20  W.  Va.  251,  it  was  held,  that 
where  an  erroneous  instruction  has  been  given  to  the  jury, 
the  presumption  is,  that  the  exceptor  was  prejudiced  thereby, 
and  the  judgment  will  be  reversed  tor  this  cause,  unless  it 
clearly  appears  from  the  record,  that  the  exceptor  could  not 
have  been  prejudiced  by  the  giving  ot  such  erroneous  instruc- 
tion. Whenever  one  is  in  the  trial  of  a  case  denied  a  legal 
right  by  the  court,  the  presumption  is,  that  he  was  prejudiced 
by  such  denial,  and  if  he  properly  raises  the  question,  the 
Appellate  Court  will  reverse  the  judgment  for  such  cause,  un- 
less it  appears,  that  he  could  not  have  suffered  thereby.  The 
denial  to  the  defendant  in  a  proper  case  of  the  right  to  open 
and  conclude  the  argument  to  the  jury  raises  a  legal  presump- 
tion that  he  was  prejudiced  thereby,  and  the  judgment  will 
be  reversed  for  this  cause,  unless  it  clearly  appeare  from  the 
record,  that  he  could  not  have  been  prejudiced  thereby ;  and 
this  must  affirmatively  appear  from  the  record.  If  the  facts 
or  the  evidence  is  certified  and  it  is  shown  thereby,  that 
the  Appellate  Court  would  on  such  facts  or  evidence  have  set 
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aside  the  verdict,  if  found  for  the  defendant,  then  it  would 
clearly  appear,  that  he  had  not  been  prejudiced  in  the  slightest 
degree  by  the  denial  of  his  right  to  open  or  conclude  the  argu- 
ment. But  it  on  the  other  hand  such  factg  or  evidence  pre- 
sents such  a  case,  that  the  Appellate  Court  could  not  disturb 
the  verdict,  had  it  been  either  way,  then  this  Court  would 
reverse  the  judgment,  because  the  defendant's  counsel  had 
been'  denied  the  right  to  open  and  conclude  the  argument.  In 
doubtful  cases  the  counsel  who  closes  the  argument  has  a  de- 
cided advantage. 

In  Steptoe  v.  Harrey,  7  Leigh,  neither  the  evidence  nor  the 
tacts  were  certified.  Brockenbrough,  judge,  said  :  "  The  last 
exception  taken  to  the  opinion  of  the  court  relates  to  the 
order  of  proceeding  in  the  trial  of  causes  before  a  jury.  It  is 
undoubtedly  the  practice  in  England,  that  he,  who  holds  the 
affirmative,  shall  open  the  case  and  close  the  argument  to  the 
jury.  (3  Black's  Com.  366.)  In  this  State  the  practice  has 
varied.  In  some  of  the  circuits  the  English  rule  prevail? ; 
but  in  the  greater  number  the  plaintiff  in  all  cases  except  in 
writs  of  right  is  allowed  to  begin,  and  the  general  court  has 
recommended  that  to  be  the  rule  in  all  the  circuits.  I  have 
thought  that  the  English  rule  was  the  best,  but,  however  that 
may  be,  I  do  not  think  that  the  adoption  of  the  other  rule  is 
any  ground  for  reversing  a  judgment,  which  is  otherwise 
correct.'' 

Carr  J.  in  the  same  case  said  :  "With  respect  to  the  last 
exception  taken  to  the  decision  of  the  court  refusing  to  the 
counsel  of  the  defendant  the  opening  and  conclusion  of  the 
argument  to  the  jury  it  is  a  question,  which  can  have  no  in- 
fluence on  the  opinion  of  this  court  in  passing  upon  the  final 
judgment  of  the  court  below.  Suppose  the  defendant's  coun- 
sel ought  to  have  had  the  opening  and  conclusion,  how  can 
we  ascertain  the  effect  of  the  refusal  ?  The  verdict  was  either 
contrary  to  the  evidence,  or  it  was  not.  If  it  was,  that  would 
be  a  sufficient  reason  for  a  new  trial.  If  it  was  not,  ought  a 
new  trial  to  be  granted,  because  the  defendant's  counsel  had 
not  the  opening  and  conclusion  ?  In  the  case  before  us  no 
new  trial  was  asked  ;  no  objection  taken  to  the  verdict  as 
against  the  evidence.  It  is  not  necessary  in  this  case  to  give 
an  opinion  on  this  point,  and  I  question  whether  it  might  not 
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be  better  to  leave  the  courts  below  and  the  general  court  to 
settle  the  practice  as  to  it." 

In  the  same  case  Tucker,  President,  said  on  this  point  : 
"As  to  the  last  exception  it  presents  in  effect  the  question, 
whether  for  the  irregularity  of  denying  the  right  of  opening 
and  concluding  the  argument  the  verdict  should  be  set  aside, 
and  a  new  trial  awarded.  Considering  the  matter  in  this 
light  I  am  of  opinion,  that  the  error  set  forth  in  the  bill  of 
exceptions  is  not  snflScient  to  justify  a  reversal  of  the  judg- 
ment and  the  award  of  anew  trial.  The  rule  as  to  the  right 
of  opening  and  concluding  in  the  courts  of  England  (2  Tidd 
908,)  are  substantially  the  rules  which  have  been  held  to 
prevail  with  us,  where  the  general  issue  is  not  pleaded,  but 
issue  is  joined  on  a  collateral  fact,  in  which  the  affirmative  is 
with  the  defendant,  and  the  proofs  rest  on  him,  he  has  a  right 
to  open  and  conclude.  But  where  the  general  issue  is  pleaded, 
or  where  by  any  part  of  the  pleadings  the  affirmative  is 
thrown  upon  the  plaintiff,  he  must  begin  and  have  the  reply, 
even  though  there  may  be  other  issues,  in  which  thfe  affirma- 
tive is  thrown  on  the  defendant.  But  I  do  not  think  it 
follows,  that  a  new  trial  should  be  allowed  solely  because  of 
an  error  in  this  regard.  Xew  trials  are  refused,  even  where 
there  have  been  much  more  serious  irregularities  in  the  pro- 
ceeding: as  where  the  judge  has  permitted  the  jury  to  dis- 
perse (2  Barn.  &  Aid.  462),  or  where  a  cause  has  been  taken 
out  of  its  turn  and  tried  as  an  undefended  cause,  and  there 
was  no  affidavit  of  merits  (5  Barn.  &  Aid.  907).  If  the 
facts  in  this  case  had  been  spread  upon  the  record,  and  a 
new  trial  moved  for,  and  the  case  had  appeared  doubtful,  the 
denial  of  his  rights  to  the  defendant  might  have  turned  the 
scale  in  his  favor;  but  the  defendant  having  acquiesced 
in  the  verdict,  having  by  that  acquiescence  acknowledged 
that  it  is  according  to  the  evidence  and  the  instruction  of 
the  court,  and  having  rested  his  defence  upon  the  supposed 
error  of  the  court  and  not  upon  a  false  finding  by  the  jury, 
I  see  no  ground  for  setting  aside  the  verdict." 

This  Court  held  in  State  for  me,  ^c.  v.  Phares,  24  W.  Va. 
657,  that  in  a  case  tried  by  a  jury,  no  matter  how  many  ex- 
ceptions are  taken  to  rulings  of  the  court  made  during  the 
trial,  unless  a  motion  is  made  before  the  trial-court  to  set 
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aside  the  verdict,  and  that  motion  is  overruled,  all  such 
errors  saved  will  by  the  appellate  court  be  deemed  to  have 
been  waived.  So  the  error  of  denying  the  right  to  open  and 
conclude  the  argument  will  be  deemed  to  have  been  waived, 
unless  the  exceptor  in  the  trial-court  moved  to  set  aside  the 
verdict,  and  if  the  motion  is  overruled,  he  should  except;  and 
the  presumption  being  that  he  had  been  injured  by  such  de- 
nial of  his  right,  the  judgment  will  for  that  cause  be  revewed, 
and  a  new  trial  will  be  granted,  unless  it  clearly  appears  from 
the  record,  that  he  could  not  have  been  injured  by  such 
denial.  And  if  the  record  shows,  as  in  this  case,  that  the 
facts  made  the  case  doubtful,  so  that  this  Court  could  not 
disturb  the  verdict,  if  it  were  either  way,  then  it  could  not 
be  said,  that  the  defendant  was  not  injured  by  the  denial  of 
his  right.  Unless  however  he  makes  a  motion  for  a  new 
trial  in  the  court  below  and  on  its  being  overruled  excepts, 
he  will  be  deemed  to  have  waived  his  objections. 

The  defendants  in  this  case  moved  to  set  aside  the  verdict 
and  had  the  facts  certified,  and  the  facts  do  not  show,  that 
they  could  not  have  been  injured  by  such  denial  of  their 
rights.  If  however  they  had  moved  merely  to  set  aside  the 
verdict  because  they  had  been  denied  the  right  to  open  and 
conclude  the  argument  and  on  the  motion  being  overruled 
had  excepted,  the  other  party  could  have  the  facts  certified 
in  such  exception  to  show^  that  no  injury  was  done  by  the 
denial  of  such  right.  This  case  is  one,  in  which  it  is  not 
shown  clearly,  that  the  defendants  were  prejudiced  by  the 
refusal  to  permit  their  counsel  to  open  and  conclude  the 
argument;  and  for  such  error  the  judgment  will  be  reversed. 

It  is  not  necessary  to  consider  the  effect  of  the  after-discov- 
ered evidence,  as  there  will  be  a  new  trial,  and  the  evidence 
may  be  produced. 

The  question  discussed  by  counsel,  as  to  whether  the  law 
in  force,  when  the  note  w^as  made,  or  the  law  in  force,  when 
the  judgment  was  rendered,  is  to  govern,  is  not  raised  in  this 
case.  It  might  have  been  properly  raised  by  instructions  to 
the  jury.  It  was  not  raised  in  the  objections  to  the  pleas  of 
usury,  for  they  would  have  been  appropriate,  whether  the 
whole  debt  were  forfeited  or  only  a  part.  The  instruction 
for  defendants  did  raise  the  question,  but  of  that  instructiou 
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as  it  was  given  the  defendants  can  not  complain.  The 
jury  evidently  did  not  believe  there  was  any  usury  proved. 
The  exceptions  to  the  instructions  for  plaintifl  are  not  relied 
on  here;  and  I  see  no  objection  to  them.  For  the  error  alone, 
that  the  defendants  here  demand  the  right  to  open  and  con- 
clude the  argument  in  the  case,  the  judgment  is  reversed, 
the  verdict  of  the  jury  set  aside,  and  the  case  is  remanded 
for  a  new  trial." 

Reversed.    Remanded. 


WHEELING. 

25  (n5| 
State  v.  Porter  and  Shaver.  .^.^\ 

Submitted  January  23,  1885.— Decided  April  1,  1885. 

An  indictment  for  eouspiracy  and  the  felonious  taking  and  carrying 
away  of  personal  property,  under  section  ten  ciiapter  one  hun- 
dred and  thirty-five  of  the  Acts  of  1882,  known  as  the  *'  Red 
Men's  Act,"  is  not  sustained  by  the  proof  that  the  property  wais 
obtained  by  false  pretenses  with  the  owner's  consentand  without 
force  or  threats.  The  taking  contemplated  by  said  act  is  by  phys- 
ical force  or  against  the  owner's  consent. 

A  statement  of  the  facts  of  the  case  appears  in  the  opinion 
of  the  Court. 

Malcolm  Jackson  and  McCorkle  ^  McCorkle  for  plaintiffs  in 
error, 

Snyder,  Judge  : 

Writ  of  error  to  a  judgment  rendered  by  the  circuit  court 
of  Kanawha  county,  April  9,  1884,  upon  an  indictment 
against  Wash.  Porter  and  Julius  Shaver,  the  plaintiffs  in 
error.  The  indictment  charges,  that  the  said  Porter  and 
Shaver  feloniously  and  unlawfully  intending  to  injure  and 
defraud  William  Anderson  and  deprive  him  of  his  property, 
feloniously  and  unlawfully  did  combine  and  conspire  with 
each  other,  on  February  23,  1884,  "  for  the  purpose  of  steal- 
ing, taking  and  carrying  away  the  following  personal  prop- 
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erty  not  their  own,"  to-wit :  One  treasury-note,  one  green- 
back-note, one  bank-note  and  one  silver-certificate,  each  of 
the  currency  of  the  United  States  of  the  denomination  of 
$10.00  and  of  the  value  of  $10.00,  of  the  goods  and  money  of 
said  William  Anderson ;  and  the  said  Porter  and  Shaver  in 
pursuance  of  such  combination  and  conspiracy  the  said  sev- 
eral notes  of  the  denomination  and  value  aforesaid  of  the 
goods  and  money  of  said  Anderson  and  not  the  goods  and 
money  of  said  Porter  and  Shaver  or  either  of  them  "then 
and  there  being  found,  then  and  there  feloniously  did  steal, 
take  and  carry  away  against,"  &c. 

The  verdict  of  the  jury  is  in  these  words  :  "  We,  the  jury, 
find  the  defendants,  Wash  Porter  and  Julius  Shaver,  guilty 
of  felony  as  charged  in  the  within  indictment."  The  court 
sentenced  the  accused  to  confinement  in. the  penitentiary  for 
the  term  of  three  years. 

On  the  trial  the  State  proved  the  follow^ing  facts :  William 
Anderson,  a  boy  about  eight  years  old,  found  on  the  street  in 
the  city  of  Charleston  in  Kanawha  county  February  24, 
1884,  one  ten-dollar  greenback-note  and  one  ten-dollar  silver 
certificate,  both  of  the  currency  of  the  United  States,  wrapj>ed 
in  a  small  sack;  that  the  defendant.  Shaver,  saw  the  boy  pick 
up  the  money,  and  he  showed  it  to  Shaver,  who  told  him  to 
take  it  home  ;  that  afterwards,  while  the  boy  was  on  his  way 
home  in  another  part  of  the  city  he  was  accosted  by  Porter, 
the  other  defendant,  who  took  from  the  boy  the  sack  and 
both  notes  and  took  out  the  silver-certificate  and  kept  it;  he 
then  went  home  with  the  boy  and  delivered  the  sack  with 
the  other  note  in  it  to  William  Anderson,  Sr.,  whom  he  told 
he  had  keptsome  ladies  from  taking  the  money  from  the  boy, 
for  which  said  Anderson,  Sr.,  the  father  of  the  boy,  thanked 
him ;  that  the  boy  testified  that  at  the  time  Porter  came  to 
him  on  the  street  he  saw  Shaver  looking  at  him  and  Porter; 
that  two  or  three  hours  after  during  the  evening  of  the  same 
day  both  the  defendants  met  one  Kinny  on  the  street  and 
started  with  him  to  the  house  of  Anderson,  Sr.,  and  on  the 
way  they  told  Kinney  they  had  some  work  for  him  to  do,  for 
which  they  would  pay  him  $1.50,  and  explained  what  they 
wanted  as  follows :  All  three  should  go  out  to  Anderson's 
house,  the  defendants  should  declare  that  the  note,  which  had 
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been  delivered  to  Anderson,  belonged  to  Kinney,  and  Shaver 
had  seen  him  drop  it,  to  which  statement  Kinney  was  to 
assent  in  the  presence  of  Anderson,  and  by  this  means  the  de- 
fendants should  get  the  note,  which  Anderson  then  had,  and 
pay  Kinney  $1.50.  Kinney  agreed  to  this  ;  and  he  and  the 
defendants  went  to  Anderson's  house  together,  and  Shaver 
stated  to  Anderson  that  he  had  seen  Kinney  drop  the  money 
and  the  boy  pick  it  up  and  was  willing  to  swear  that  it  was 
Kinney's  money,  to  which  Kinney  assented,  and  Anderson, 
Sr.,  gave  Kinney  the  ten-dollar  note.  Shaver  gave  the  boy  fifty 
cents,  and  they  all  then  left  the  house;  that  Kinney  then  gave 
Shaver  the  note  and  the  defendants  gave  Kinney  $1.50  and 
Shaver  said  in  the  presence  of  Porter  and  Kinney,  "  God,  I 
had  a  hard  time  getting  that  money,  but  we  got  the  other 
$10.00  and  had  to  have  this  one,"  and  that  neither  of  the 
defendants  nor  Kinney  had  lost  any  such  money. 

These  facts,  it  seems  to  me,  plainly  prove  two  separate  and 
distinct  offenses,  the  one  the  obtaining  of  the  ten-dollar  note 
from  the  boy  on  the  street  and  the  other  the  procuring  of  the 
ten-dollar  note  from  William  Anderson,  Sr.,  at  his  house. 
The  two  acts  occurred  at  diflerent  times,  in  different  places 
and  had  reference  to  different  notes.  It  does  not  appear 
that,  when  the  first  note  was  taken,  there  was  any  intent  or 
purpose  to  take  the  other.  If  such  had  been  the  intent  at 
that  time  Porter,  instead  ot  taking  one  and  carrying  the 
other  to  the  house  of  Anderson,  Sr.,  and  delivering  it  to  him, 
would  have  kept  both  notes.  The  only  rational  explanation 
of  this  conduct,  is,  that  the  defendants,  assuming  they  were 
confederates  in  both  transactions,  had  no  intention  of  taking 
the  second  note  at  the  time  they  got  the  first ;  but  having  got- 
ten the  first  they  entered  into  a  seperate  and  distinct  con- 
spiracy to  procure  the  second  and  in  pursuance  thereof  ob- 
tained it  from  Anderson,  Sr.  This  is  entirely  consistent  with 
Shaver's  declaration,  "We  got  the  other  $10.00  and  had  to 
have  this  one."  The  two  oftences,  being  separate  and  uncon- 
nected, and  resulting  from  difterent  and  distinct  impulses, 
could  not  be  regarded  as  parts  of  one  and  the  same  act  and 
punished  as  such,  but  could  only  be  prosecuted  distributively 
and  punished  as  separate  offences.  1  Whart.  Crim.  Law, 
section  27 ;  Walker's  Case,  1  Leigh.  574. 
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The  value  oi  the  money  taken  being  in  either  case  leas 
than  $20.00,  the  defendants  were  not  guilty  of  felony  under 
our  statute  for  the  punishment  ot  larceny  or  tor  obtaining 
money  by  false  pretences.  The  indictment  as  well  ofi  the 
verdict  indicate  very  plainly  that  the  prosecution  was  not 
conducted  under  either  of  said  statutes,  but  under  section  10 
of  chapter  135,  Acts  1882,  known  as  the  "Red  Men's  act. '' 

The  ninth  section  of  this  act  provides,  that  "If  two  or  more 
persons  under  the  name  of  *Red  Men,'  'Regulators,'  'Vigilance 
Committee,'  or  any  other  name  or  without  a  name  combine 
or  conspire  together  for  the  purpose  of  inflicting  any  punish- 
ment or  bodily  injury  upon  any  other  person  or  persons,  or 
for  the  purpose  of  destroying,  injuring  or  taking  and  carry- 
ing away  any  property  real  or  personal  not  their  own,  every 
such  person,  whether  he  has  done  any  act  in  pursuance  of 
such  combination  or  conspiracy  or  not,  shall  be  guilty  of  a 
misdemeanor,"  &c.     And  the  tenth  section  is  as  follows : 

"10.  If  any  person,  in  pursuance  of  such  combination  or 
conspiracy  as  is  mentioned  in  the  next  preceding  section  shall 
inflict  any  punishment  or  bodily  injury  upon  another  person 
or  shall  destroy,  injure,  or  take  and  carry  away,  any  property, 
real  or  personal,  not  his  own,  he  shall  be  guilty  of  a  felony, 
and  confined  in  the  penitentiary  not  less  than  two  nor  more 
than  ten  years." 

The  counsel  for  the  plaintiflfe  in  en  or  contend  the  facts 
proved  show  merely  that  the  defendants  were  guilty  of  (Ay- 
taining  ten  dollars  by  false  pretences,  an  offence  which  does 
not  come  within  either  the  letter  or  spirit  of  the  aforesaid 
act.  They  insist  that  the  languge  used  imports  violence  and 
force  and  the  whole  tenor  of  the  act  shows  that  the  object 
and  purpose  of  it  was  to  suppress  and  punish  unlawful  acts 
of  trespass  such  as  the  forcible  taking  and  carrying  away  of 
propert}^  against  the  owner's  will,  and  that  it  was  not  intended 
to  punish  the  fraudulent  obtaining  of  property  with  the 
owner's  consent. 

"  No  man  incurs  a  penalty  unless  the  act,  which  subjects 
him  to  it,  is  clearly  both  within  the  spirit  and  the  letter  of 
the  statute  imposing  such  penalty.  If  this  rule  is  violated, 
the  fate  of  accused  persons  is  decided  by  the  arbitrary  dis- 
cretion of  judges  and  not   by  the   express  authority  of  the 
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law."  Potter's  Dwar.  Stat.  241 ;  Fletcher  v.  Lord  SonderSj 
3  Bing.  580. 

This  act  is  made  a  part  of  chapter  one  hundred  and  forty- 
eight  of  our  Code,  which  chapter  is  entitled  "  Offences  against 
the  Peace."  Its  puhlic  history  and  the  exigencies,  which  led 
to  its  enactment,  are  matters  of  judicial  cognizance.  Greenl. 
Ev.,  sections  5  and  6 ;  Taylor  v.  Barclay^  2  Sim.  221 ;  Embyy 
V.    Commonwealth^  79  Ky.  439. 

It  is  well  known,  that  at  the  time  of  and  previous  to  the  pas- 
sage of  this  act  there  were  in  certain  counties  of  the  State 
lawless  bands  ot  men,  known  as  "  Red  Men,"  "  Regulators," 
"  Vigilance  Committees,"  &c.,  who  were  in  the  habit  of  in- 
flicting punishment  and  bodily  injury  upon  peaceful  citizens, 
and  injuring,  carrying  away  and  destroying  their  property 
and  committing  other  acts  of  trespass  of  the  most  violent 
and  outrageous  character.  It  was  to  punish  and  suppress 
such  combinations  and  conspiracies  that  the  act  was  passed. 
That  such  w^as  its  object  is  shown  by  its  very  terms,  by  the  title 
oi  the  chapter  of  which  it  is  made  a  part  and  by  the  mean- 
ing and  import  of  the  oftences  designated  in  it.  The  words, 
*'  inflict  any  punishment,"  *'  bodily  injury,"  "  destroy,"  and 
"  injure,"  all  contemplate  acts  of  trespass;  and  the  words, 
"  take  and  carry  away"  though  not  necessarily  words  of  tres- 
pass may  be  such,  and  when  employed,  as  they  are  here  with 
other  words  importing  acts  ot  trespass,  it  is  fair  and  reason- 
able that  they  should  also  be  so  construed.  In  fact  the  tech- 
nical meaning  of  these  words  "  take  and  carry  away"  in 
criminal  law  implies  a  trespass  and  can  only  be  supported  by 
proof  that  the  property-  was  taken  against  the  owner's  will 
and  not  by  his  consent.  1  Whart.  Cr.  L.,  sections  914, 
965. 

These  words  are  not  new  in  the  criminal  statutes  of  Vir- 
ginia and  this  State.  The  act  of  February  14, 1823,  provides : 
"That  any  person,  who  shall  knowingly  and  wilfully  without 
lawful  authority,  *  *  *  but  not  feloniously,  take  and  carry 
away  or  destroy  or  injure  any  tree  already  cut  or  any  other 
timber  or  property  real  or  personal  belonging  to  another  shall 
be  deemed  guilty  of  a  misdemeanor,"  &c.  Sup.  to  Rev.  Code, 
chapter  226,  p.  280. 

This  has  been  uniformly  construed  to  be  a  statute  against 
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wilful  trespass,     Israelis  Case^  4  Leigh.  675 ;  CampbeWs  Case, 
2  Rob.  891 ;  Dye's  Case,  7  Grat.  662. 

An  act  using  the  same  terras  was  in  force  in  this  State, 
when  the  act  under  consideration  was  enacted.  Section  27, 
cliapter  145,  Code,  p.  685. 

The  following  act  was  then  and  still  is  in  force  in  thi? 
State : 

*'If  a  person  obtain  by  any  false  pretence  or  token  from 
any  person,  with  intent  to  defraud,  money  or  other  propertj 
which  may  be  the  subject  of  larceny,  he  shall  be  guilty  of 
the  larceny  thereof,*'  &c.  Section  23,  chapter  145,  Code, 
p.  684. 

This  and  section  twenty-seven  are  parts  of  the  same  chap- 
ter. The  grade  of  the  crime  for  the  violation  of  section 
twenty-three  is  a  felony  or  misdemeanor  accordingly  as  the 
value  of  the  property  obtained  is  $20.00  or  less,  while  the  grade 
under  section  twenty-seven  never  exceeds  that  of  misde- 
meanor in  any  case.  The  latter  section  uses  the  words  "take 
and  carry  away ;"  then,  if  a  conviction  may  be  had  upon  an 
indictment  under  this  section  by  proof,  that  the  property 
taken  and  carried  away  was  obtained  by  false  pretences,  the 
offence  may  be  punished  under  either  of  said  sections  and  it 
nuiy  be  made  a  misdemeanor  or  a  felony  at  the  option  of  the 
prosecutor  or  the  grand  jury.  The  result  is  still  more 
anomalous,  it  we  apply  the  same  test  to  the  same  words  in 
the  statute  now  in  question.  The  defendants  under  the  lat- 
ter statute  would  be  guilty  of  felony,  while  if  they  had  been 
prosecuted  under  said  section  twenty-three  of  the  Code  they 
would  not  be  guilty  of  felony  but  only  of  a  misdemeanor. 

The  chapter  of  the  Code  containing  said  sections  twenty- 
three  and  twenty-seven  and  other  similar  provisions  is 
entitled  "Offences  against  Property,''  while  as  we  have  seen 
the  one  of  whi(?li  the  "Red  Men's  Act''  is  made  a  part,  is  en- 
titled "Offences  agaii]tst  the  Peace."  This  of  itself  in<licates 
that  the  two  chapters  were  intended  to  punish  different 
classes  of  offences — the  former  violations  of  the  rights  of 
property  and  the  latter  violations  of  the  public  peace,  tres- 
passes and  acts  of  violence. 

If  the  latter  act  has  no  other  object  than  to  protect 
persons  and  property  against  wrongs  and  injuries  not  pro- 
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duced  by  acts  of  trespass  or  violence,  then  there  is  no  reason 
why  the  punishment  declared  by  it  should  be  more  severe 
than  that  declared  by  other  statutes  of  like  character.  The 
fact  that  it  refers  specially  to  combinations  and  conspiracies, 
— it  does  not  even  say  they  shall  be  unlawful — can  in 
that  case  make  no  diiference;  for  the  danger  from  secret 
devices  and  peaceful  frauds  is  lessened  rather  than  increased 
by  combinations  and  conspiracies.  It  is  very  seldom  that 
conspiracies  are  formed  to  injure  either  person  or  property 
by  peaceful  means.  The  large  majority  of  offences  of  that  kind 
are  committed  by  single  indi\^duals.  It  is  only  where  force 
is  contemplated  that  combinations  are  made  or  desirable.  In 
such  cases  only  could  any  reason  exist  for  increased  penal- 
ties. It  is  combinations  to  conmiit  trespasses  and  do  other 
acts  of  violence  that  we  must  in  reason  presume  the  legis- 
lature intended  to  suppress  by  the  severe  penalties  denounced 
in  the  several  sections  of  this  act.  This,  it  seems  to  me,  is 
very  clear  from  the  language,  historj^  and  evident  purpose  of 
this  act.  Reason  and  necessity  also  require  such  interpre- 
tation ;  because  to  hold  otherwise  would  be  to  make  it  in- 
consistent with  other  statutes.  As  said  by  the  court  of 
appeals  of  Kentucky  in  reference  to  a  very  similar  statute, 
"the  mischief  the  legislature  intended  to  provide  a  remedy 
against  was  the  confederating  and  banding  together  of  dis- 
orderly and  evil  disposed  persons  for  the  purpose  of  unlaw- 
fully and  by  the  use  of  physical  force  or  threats  of  force  and 
violence  overawing  and  injuring  the  persons  and  property  of 
obnoxious  and  defenceless  individuals,  to  the  disturbance  of 
the  public  tranquility  and  order." — Embryv.  Commonwealth^ 
79  Ky.  439. 

For  the  reasons  aforesaid  I  am  of  opinion  the  judgment 
of  the  circuit  court  should  be  reversed,  the  verdict  of  the 
jury  set  aside  and  the  case  remanded  for  a  new  trial. 

Reversed.    Remanded. 
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WHEELING. 

Wandling  v.  Straw  &  Morton. 
Submitted  June  23,  1884 .—Decided  April  18,  1886. 

1.  The  validity  of  a  Judgment  of  a  court  of  record  can  not  be  collat- 

erally attacked,  on  the  ground  that  the  court  had  no  jurisdiction, 
unless  the  want  of  jurisdiction  appears  upon  the  face  of  the 
record,    (p.  704.) 

2.  If  it  appears  by  the  record  that  an  attorney  appeared  for  the  de- 

fendant in  a  court  of  general  jurisdiction,  such  appearance  gives 
the  court  Jurisdiction  of  the  person  of  the  defendant;  and  if  the 
attorney  so  appeared  without  his  authority,  that  fact  can  not  be 
shown  as  a  defence  at  law  in  any  action  or  proceeding  upon  the 
Judgment,  where  the  same  may  properly  be  used  as  evidence  of 
the  right  thereby  established,     (p.  703.) 

3.  In  any  action  or  proceeding  at  law  upon  a  Judgment  of  a  court  of 

general  jurisdiction  between  the  parties  thereto,  in  which  such 
Judgment  may  properly  be  used  as  evidence  of  tlie  right  thereby 
established,  the  defendant  as  a  matter  of  defence  at  law  can  not 
show,  that  the  court  did  not  acquire  Jurisdiction  of  the  defendant, 
except  by  an  inspection  of  the  record,    (p.  704  ) 

4.  A  judgment  upon  the  merits  of  the  case  is  a  bar  orestoppel  against 

a  prosecution  of  a  second  action  uixin  the  same  demand,  and  is  a 
finality  to  the  claim  or  demand  in  controversy  and  concludes  par- 
ties and  those  in  privity  with  them,  not  only  as  to  every  matter 
which  was  offered  and  received  to  sustain  or  defeat  the  claim,  but 
also  any  other  admissible  matter  which  might  have  been  used  for 
that  purpose ;  such  demand  or  claim  having  passed  into  judg- 
ment can  not  again  be  brought  into  litigation  between  the  par- 
ties in  proceedings  at  law  upon  any  ground  whatever,     (p.  707.) 

5.  These  principles  apply  with  equal  force  as  well  to  Judgments  of  the 

inferior  courts  of  record  of  the  United  States  rendered  in  this  State 
between  parties  subject  to  their  jurisdiction,  as  to  judgments 
of  the  circuit  courts  of  this  State,     (p   705.) 

6.  Where  all  the  evidence  introduced  by  the  plaintiff  on  the  trial  of 

his  action,  is  clearly  insufficient  to  sustain  a  verdietin  his  favor, 
should  such  verdict  be  rendered,  it  is  error  in  the  court  to  over- 
rule the  defendant's  motion  to  exclude  such  evidence  from  the 
jury,  if  made  before  any  evidence  be  offered  on  behalf  of  the  de- 
fendant,   (p.  708.) 

7.  In  a  case  where  all  the  evidence  introduced  on  the  trial  is  clearly 

insufficient  to  warrant  a  verdict  in  favor  of  the  plaintiff,  and  the 
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jury  nevertheless  finds  a  verdict  in  favor  of  the  plaintiff,  it  will 
be  error  to  overrule  the  motion  of  the  defendant  to  set  the  same 
aside  and  grant  him  a  new  trial,     (p.  708.) 

Woods,  Judgb,  furnishes  the  following  statement  of  the 
case: 

On  September  8,  1870,  James  W.  Wandling  and  Straw  & 
Morton  entered  into  the  following  agreement : 
"  Agreement  made  the  eight  (8)  day  of  September,  18 — ,  by 

and  between  Straw  &  Morton,  of  Pittsburgh,  of  the  first 

part,  and  James  W.  Wandling,  of  the  second  part,  wit- 

nesseth : 

"  That  Straw  &  Morton  hereby  agree  to  employ  the  said 
party  of  the  second  part,  and  the  party  of  the  second  part 
agrees  to  enter  into  the  employment  of  said  Straw  &  Morton 
for  the  period  of  one  year  for  the  following  purpose  and  upon 
the  following  terms  and  conditions,  to-wit:  The  party  of  the 
second  part  agrees  to  devote  his  whole  time  industriously  in 
canvassing  and  obtaining  purchasers  for  Singer's  sewing  ma- 
chines, of  which  the  said  Straw  &  Morton  have  the  agency 
or  right  of  sale  within  western  Pennsylvania,  eastern  Ohio 
and  West  Virginia,  at  the  regular  retail  prices,  to  be  fixed 
from  time  to  time  by  said  Straw  &  Morton;  all  such  sales 
shall  be  made  for  cash  on  delivery  ot  the  machines  sold  or 
for  negotiable  paper  at  short  time.  When  sales  shall  be 
made  on  time,  it  is  agreed,  in  order  to  insure  care  and  dili- 
gence on  the  part  of  the  employee,  that  all  such  notes  shall 
be  made  by  the  purchaser  to  the  order  of  said  party  of  the 
first  part  and  endorsed  by  the  party  of  the  second  part  and 
immediately  delivered  to  Straw  &  Morton,  and  the  said  em- 
ployee shall  be  liable  in  case  of  non-payment  of  such  note 
or  notes  at  maturity  for  the  amount  thereof  The  party  of 
the  second  part  is  to  be  allowed  as  full  compensation  for  all 
his  services  and  expenses  in  the  said  employment  and  busi- 
ness as  follows,  viz  :  Twenty  per  cent,  from  the  retail  prices 
of  machines,  as  per  bills  ot  consignment ;  the  party  of  the 
first  part  agree  to  furnish  horse,  wagon  and  harness.  The 
said  Straw  &  Morton  shall  not  be  liable*  or  responsible  tor 
any  expenses  of  their  said  employee,  nor  shall  said  employee 
have  any  authority  to  make  sales  except  for  cash  or  for  notes 
ot  responsible  persons,  taken  upon  delivery  of  the  machines 
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and  immediately  endorsed  to  said  Straw  &  Morton  as  afore- 
said. And  it  is  expressly  agreed  that  all  machines  sold  or 
agreed  to  be  sold  as  aforesaid  shall  be  and  remain  the  absolute 
property  of  said  Straw  &  Morton  until  paid  tor  by  cash  or  ne- 
gotiable note  in  the  manner  aforesaid.  All  sewing  machines, 
nioneys  and  notes  received  or  taken  into  possession  by  the 
said  party  of  the  second  part  by  virtue  of  the  employment 
and  business  aforesaid  shall  be  and  remain  the  absolute  prop- 
erty of  said  Straw  &  Morton,  and  the  said  employe  shall  be 
deemed  and  held  as  bailee  thereof  for  the  purpose  and  busi- 
ness aforesaid,  and  all  moneys  and  notes  received  or  taken 
by  said  party  of  the  second  part  shall  be  forthwith  paid  and 
delivered  to  Straw  &  Morton.  The  said  party  of  the  second 
part  shall  have  .no  power  to  make  contracts  or  to  do  any  other 
matter  or  thing  beyond  the  authority  expressly  granted  by 
this  agreement.  Should  the  party  of  the  second  f)art  quit 
the  business  before  or  at  the  expiration  of  this  article,  he 
shall  dispose  of  all  machines  or  other  goods  belonging  to 
Straw  &  Morton  in  the  manner  specified  above  and  make  re- 
turn of  the  same. 

"  Witness  our  hands  and  seals. 

"Straw  &  Morton,  [seal.] 

"Jamks  W.  Wandling,  [seal.]'* 

On  the  same  day  Wandling,  with  Burr  Triplett,  as  his  se- 
curity, executed  to  Straw  &  Morton  a  bond  in  these  words : 

"  Know   all    men  by  these   presents,  that  we  James  W. 

Wandling, Pleasants  county,  West  Virginia,  and  Burr 

Triplett,  of  Pleasants  county,  West  Virginia,  are  held  and 
firmly  bound  unto  Straw  &  Morton,  of  Pittsburgh,  Alleghany 
county,  Pennsylvania,  in  the  sum  of  five  hundred  dollars 
lawful  money  of  the  United  States,  to  be  paid  to  the  said 
Straw  &  Morton,  their  heirs  or  assigns,  for  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves,  jointly  and  sev- 
erally, and  the  heirs,  executors  and  administrators  of  us,  and 
each  of  us,  firmly.  vSealed  with  our  seals  and  dated  this  eight 
day  of  September,  A.  D.,  1870. 

"  The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  James  W.  Wandling  and  Burr  Triplett  shall  well 
and  truly  keep  and  perform  in  all  respects,  according  to  its 
true  intent  and  meaning,  the  contract  on  which  this  obliga- 
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tion  is  endorsed,  executed  between  him,  the  said  James  W. 
Wandling,  and  said  Straw  &  Morton,  dated  this  eight  day  of 
September,  1870,  then  this  obligation  to  be  null  and  void, 
otherwise  to  remain  in  full  force  and  virtue. 

"  James  W.  Wandling,  [seal.] 
"  Burr  Triplett.  [seal.] 

"  Witness :— J.  H.  Page." 

In  pursuance  of  this  contract  Straw  &  Morton  from  time 
to  time,  while  Wandling  continued  in  their  employment, 
which  was  a  little  more  than  a  year,  furnished  to  him  fifteen 
sewing  machines  for  sale.  On  August  5, 1876,  Straw  &  Mor- 
ton brought  their  action  of  debt  against  Wandling  and  Burr 
Triplett  on  said  bond,  in  the  district  court  of  the  United 
States  for  the  district  of  West  Virginia  at  Wheeling  to  re- 
cover the  amount  alleged  to  be  due  to  them  from  Wandling 
under  the  terms  of  said  agreement. 

Their  declaration  after  fully  setting  out  the  said  bond  and 
its  condition  together  with  the  substance  of  the  said  agree- 
ment, averred  that  Straw  &  Morton  in  pursuance  thereof 
furnished  Wandling  at  different  times  between  the  8th  day 
of  September,  1870,  and  the  institution  of  their  suit,  with 
fifty  Singer  Sewing  Machines  to  be  by  him  sold  and  disposed 
of  according  to  the  terms  of  said  agreement,  of  the  value  of 
$4,000.00,  and  allowed  him  for  his  services  and  expenses  the 
compensation  mentioned  in  .said  agreement,  and  furnished 
him  with  a  horse,  wagon  and  harness  in  pursuance  of  the 
terms  thereof,  and  specifically  alleging  the  performance  by 
them  of  everything,  on  their  part  to  be  done  and  performed, 
and  the  non-performance  on  the  part  of  Wandling  of  the 
matters  and  things  by  him  to  be  performed,  and  particularly 
assigning  three  breaches  of  the  condition  of  said  bond,  in 
substance  as  follows :  First.  That  Wandling  sold  seven  of 
said  machines  of  the  value  of  SoBO.OO,  and  in  [jart  payment 
thereof  took  and  forwarded  to  then!  six  notes  on  certain 
parties  named,  amounting  in  the  aggregate  to  $500.00,  and 
that  when  said  notes  became  .payable,  the  several  makers 
thereof  failed  and  refused  to  pay,  and  never  paid  the  same, 
nor  did  said  Wandling,  as  by  the  terms  of  said  agreement 
he  was  bound  to  do.  Second,  that  Wandling  sold  ten  of 
said  machines  and  converted  the  proceeds  of  the  sale  thereof 
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tohisovvn  use,  amounting  to  the  sum  of  $600.00,  and  has  failed 
and  refused  to  pay  the  same  to  them.  Third,  that  ten  of  said 
machines  of  the  value  of  $800.00,  Wandling  kept,  and  convert- 
ed to  his  own  use,  and  has  refused  to  return  them  or  to  pay  tor 
them ;  and  then  concludes  in  the  usual  lorm,  demanding  the 
penalty  of  the  bond  $500.00,  and  $500.00  damages.  The 
summons  in  this  case  was  executed  upon  the  defendant  Trip- 
lett,  and  the  conditional  judgment  against  him  taken  at  the 
August  rules  and  confirmed,  and  a  writ  of  enquiry  awarded 
at  the  September  rules,  1876,  but  it  does  not  appear  that  the 
summons  was  ever  served  on  Wandling.  On  September  11, 
1877,  at  a  term  ot  said  district  court  being  held  at  Wheeling, 
the  following  order  was  entered  in  said  cause :  "This  day 
came  the  parties  by  their  attorneys,  and  the  said  ilefmdants 
by  their  attorney  here  relinquishing  their  former  plea^  acknowledge 
the  plaintiffs  action;  whereupon  came  a  jury,  Ac,"  who,  upon 
their  oaths  do  say  :  **  We,  the  jury,  find  for  the  plaintifls, 
and  assess  their  damages  at  $500.00,  to  be  discharged  by  the 
payment  of  $500.00."  Therefore  it  is  considered  by  the 
court  that  the  plaintiffs  recover  against  the  defendants^  the 
sum  of  $500*00  the  debt  in  the  declaration  demanded,  to 
be  discharged  by  the  payment  of  $500.00,  according  to  the 
verdict  of  the  jury  aforesaid,  with  interest  thereon  from  Sej»- 
tember  11,  1877,  until  paid  and  their  costs  by  them  about 
their  suit  in  this  behalf  expended."  With  their  declaration 
in  the  said  action,  the  plaintiffs  filed  a  statement  of  their 
account  with  Wandling,  showing  the  articles  sold  to  him, 
and  the  amounts  received  from  him  in  notes  and  moneys,  and 
also  the  unpaid  notes,  with  which  they  claimed  he  wa.^ 
chargeable  under  said  agreement. 

On  January  18,  1884,  said  James  W.  Wandling  brought 
an  action  of  assumpm't  in  the  circuit  court  of  Wood  county 
against  said  Straw  k  Morton,  proceeding  against  them  as 
non-residents  by  order  ot  publication,  and  sued  out  an  order 
of  attachment  and  levied  the  same  upon  BurrTriplettasgar- 
nishee,who  appeared  and  answered,  that  he  was  indebted  to 
Straw  &  Morton  in  the  amount  of  said  judgment  recovered 
as  aforesaid  in  the  said  district  court.  The  declaration  in 
this  case  contained  the  common  counts  only,  and  was  accom- 
panied with  an  itemized  bill  of  particulars  amounting  to  the 
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8am  of  $516.00  to  which  was  appended  the  usual  notice  to 
the  defendants,  that  on  the  trial  of  the  action  he  would  rely 
upon  said  bill  of  particulars.  On  May  11,  1881,  the  defend- 
ants never  having  appeared  the  court  in  lieu  of  a  jury  tried 
the  case  and  gave  judgment  in  favor  of  Wandling  for 
$516.00  with  interest  and  costs,  and  ordered  Triplettout  o 
the  amount  due  from  him  on  said  judgment  to  pay  to  the 
plaintiff  his  judgment,  as  aforesaid. 

On  August  26, 1881,  the  defendants.  Straw  &  Morton,  ap- 
peared in  said  case,  and  upon  complying  with  the  statute  in 
such  case  made  and  provided,  the  execution  of  said  judgment 
was  suspended,  and  they  were  let  in  to  make  such  defence  to 
said  action  as  they  might  have  made,  if  they  had  appeared 
therein  before  said  judgment  was  rendered;  and  they  there- 
upon pleaded  non  assumpsit,  on  which  issue  was  joined,  and 
afterwards  on  December  29,  1882,  they  pleaded  specially  the 
statute  of  limitations,  and  also  another  plea  in  these  words: 
"And  the  defendants  forfurther  pleain  this  behalf  say,  that  the 
said  plaintiff  his  action  against  them  ought  not  to  have  or 
maintain,  because  they  say  that  the  same  identical  matters  in 
controversy  in  this  action  have  been  fully  heard  and  deter- 
mined against  the  said  plaintiff  by  the  consideration  and 
judgment  of  the  district  court  of  the  United  States  for  the 
district  of  West  Virginia,  a  court  of  competent  jurisdiction 
for  the  purpose,  in  a  certain  action  lately  therein  pending 
wherein  these  defendants  were  plaintiffs  and  the  plaintiff 
herein  and  one  Burr  Triplett  were  defendants,  in  which  said 
action  in  said  district  court  the  plaintiffs  therein  recovered  a 
verdict  and  judgment  against  the  defendants  therein  on  the 
11th  day  of  September,  1877,  for  the  sum  of  $500.00,  which 
said  judgment  remains  in  full  force,  not  reversed  or  appealed 
from,  and  this  the  defendants  are  ready  to  verify  by  the  rec- 
ord and  proceedings  in  said  former  action  now  remaining  in 
said  district  court  of  the  United  States  for  the  district  of  West 
Virginia."  To  both  pleas  the  plaintiff  on  the  29th  of  Decem- 
ber, 1883,  rei)lied  generally,  and  also  specially  to  the  plea  of 
the  statute  of  limitations,  and  issues  were  joined  and  the  issues 
were  tried  by  a  jury  and  a  verdict  returned  in  favor  of  the 
plaintiff"  for  $516.00  with  interest  from  September  11,  1877, 
until  paid."     During  the  trial,  and  after  till  the  evidence  on 
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behalf  of  the  plaintiff  had  been  introduced  the  defendants 
moved  the  court  to  exclude  the  same  from  the  jury,  which 
motion  the  court  overruled,  and  the  defendants  excepted,  and 
filed  their  bill  of  exceptions  "  No.  1."  The  defendants  then 
ofterod  to  introduce  in  evidence  a  transcript  of  the  record 
in  the  said  action  of  Straw  &  Morton  against  James  W. 
Wandling  and  Burr  Triplett  in  the  said  district  court  ot  the 
United  States,  and  asked  the  court  to  instruct  the  jury  that 
the  same  amounted  to  a  bar  and  estoppel  to  the  plain tiii's 
claim  in  this  case,  but  the  court  being  of  the  opinion  from  the 
inspection  of  said  record,  that  Wandling  not  having  beeii 
served  with  process  in  said  cause,  and  not  having  appeared 
and  pleaded  thereto,  the  said  record  was  not  binding  on  him, 
permitted  the  same  to  go  in  evidence  to  show  the  amount 
recorded  by  Straw  &  Morton  against  Triplett,  and  the  items 
of  account  which  constitute  the  amount  of  said  judgment,  and 
for  any  legal  purpose,  but  not  to  conclude  the  plaintiff  in  this 
action  from  any  recovery  he  might  show  himself  entitled  to, 
refused  to  instruct  the  jury  as  prayed  for  by  the  defendants' 
counsel,  but  did  instruct  them,  "  that  said  judgment  of  said 
district  court  was  not  binding  and  conclusive  upon  Wandling, 
and  was  no  bar  to  his  right  to  recover  in  this  action,  and  that 
inasmuch  as  the  subject-matter  for  this  action  is  for  credits 
not  allowed  Wandling  in  the  matter  involved  in  said  judg- 
ment recorded  against  Burr  Triplett,  his  security,  the  same  is 
not  now  binding  upon  Wandling,  for  the  reason  that,  if  Trip- 
lett is  compelled  to  pay  the  judgment  so  recorded  against 
him,  he  would  have  the  right  to  recover  the  amount  so  paid, 
from  Wandling,  he  being  the  principal  debtor."  To  these 
several  rulings  the  defendants  again  excepted  and  filed  their 
second  bill  of  exceptions.  Afler  the  verdict  was  rendered  the 
defendants  moved  the  court  to  set  the  same  aside  and  grant 
them  a  new  trial,  because  it  was  contrary  to  the  law  and 
the  evidence,  and  because  the  court  mis-instructed  the 
jury,  which  motion  was  overruled,  and  the  defendants 
again  excepted  and  filed  their  third  bill  of  exceptions,  in 
which  the  court  certified  all  the  evidence  introduced  on 
the  trial ;  and  thereupon  entered  judgment  upon  the  ver- 
dict against  the  plaintiffs  in  error,  for  $516.00  with  interest 
and  costs.  • 
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To  this  judgment  the  defendants  Straw  &  Morton  obtained 
a  writ  of  error  and  supersedeas. 

Cole  ^  Miller  and  W.  S.  Sands  iov  plaintifts  in  error. 

Leonard  ^  Caldwell  and  J.  A\  Hutchinson  for  defendant  in 
error. 

Woods,  Judge  : 

Three  grounds  of  error  are  assigned  : 

First.  The  refusal  of  the  court  to  exclude  from  the  jury 
the  plaintiffs  evidence. 

Second.  The  refusal  of  the  court  to  admit  the  record  of  the 
district  court  in  evidence  as  a  bar  to  the  plaintiffs  action, 
and 

Third.  The  refusal  of  the  court  to  set  aside  the  verdict, 
and  grant  the  defendants  a  new  trial. 

We  will  first  consider,  the  second  and  third  errors  assigned. 
The  circuit  court  was  pleased  to  assign  as  the  reason  for  ex- 
cluding the  use  of  said  record  of  the  district  court  as  a  bar 
to  the  recovery  of  the  plaintifTs  demand,  that  from  the  in- 
spection of  the  said  record,  Wandling  had  not  been  served 
with  process  in  said  cause  and  not  having  appeared  and  pt ended 
thnrto^  the  record  was  not  binding  and  conclusive  on  him. 
It  is  evident  that  the  court  could  not  have  intended  to  say, 
that  it  appeared  from  the  record,  that  Wandling  had  not  ap- 
peared and  pleaded,  for  it  does  clearly  appear  on  the  face  ol  the 
record,  that  the  defendants,  (that  is  Wandling  and  Triplett), 
did  appear  to  said  action  "by  their  attorney  and  there  relin- 
quished their  former  plea,  and  acknowledged  the  plaintiff's 
action."  Having  heard  the  plaintifi  testify  before  the  jury, 
that  he  never  had  been  served  with  process,  nor  appeared  in 
the  case,  the  court  must  be  understood  as  saying  that  it 
appeared  from  the  evidence,  that  the  plaintifi  had  never  ap- 
peared to  the  said  action,  and  that  from  the  record  it  appeared 
he  had  not  been  served  with  process,  in  the  action  and  that 
he  had  not  pleaded  thereto,  as  no  plea  appears  by  the  record 
to  have  been  filed  therein.  We  are  thus  brought  face  to 
face  with  the  iraportaiit  question,  whether  in  an  action  at 
law,  the  verity  of  the  record  of  a  court  of  competent  jurisdic- 
tion made  in  a  judicial  proceeding  in  regard  to  a  subject,  and 


Digitized  by 


Google 


700  Wandling  c.  Straw.  [Sup.  Ct. 

between  parties  subject  to  its  jurisdiction,  can  be  impeached 
by  extraneous  evidence?  In  the  case  under  consideration 
the  circuit  court  permitted  the  plaintiff  to  prove  by  his  own 
testimony  that  the  fact  recited  in  the  record  that  the  defend- 
ants, (that  is  Wandling  and  Triplett,)  "by  their  attorney  re- 
linquished their  former  plea,  and  acknowledged  the  plaintiffs 
action,"  was  not  true,  and  that  he  never  appeared  to  said 
action.  It  will  not  be  denied  that  the  general  rule  is  that 
the  record  of  a  court  of  general  jurisdiction  made  in  a  judicial 
proceeding  determined  before  it  between  parties  over  whom 
it  has  acquired  jurisdiction,  imports  such  perfect  verity  as 
not  to  admit  of  averment,  plea  or  proof  to  the  contrary,  and 
is  therefore  conclusive  upon  the  parties  thereto.  1  Coke  Litt 
260.  The  same  is  equally  true  as  to  inferior  courts  of  record 
in  all  cases  within  their  jurisdiction.  The  general  rule  for 
jurisdiction  is  that  nothing  shall  be  intended  to  be  out  of  the 
juris<liction  ot  the  superior  courts,  but  that  which  specially 
ai»pears  to  be  so,  and  on  the  contrary  nothing  shall  be  in- 
tended to  be  within  the  jurisdiction  of  an  inferior  court,  but 
that  which  is  so  expressly  alleged.  While  the  district  courts 
of  the  United  States  are  its  inferior  courts  of  limited  jurisdic- 
tion, they  are  not  on  that  account  inferior  courts,  in  the 
technical  sense  of  those  words,  whose  judgments  taken  alone, 
are  to  be  disregarded.  If  the  jurisdiction  be  not  alleged  in 
their  proceedings,  their  judgments  or  decrees  will  be  errone- 
ous, and  may  upon  a  writ  of  error  or  appeal  be  revereed  for 
that  cause  but  they  are  not  nullities.  7  Rob.  N.  Pr.  60-61 ; 
2  Oranch  p.  126.  If  a  court  of  general  jurisdiction  had 
jurisdiction  to  render  the  judgement  which  it  did  render,  no 
error  in  its  proceeding  which  did  not  affect  its  jurisdiction 
will  render  the  proceeding  void,  nor  can  such  errors  be 
considered  when  the  judgment  is  collaterally  brought  in 
question.  BermitHjfield  v.  Beed  ^  Sufulerland,  8  B.  Mon.  102; 
MrGooHU  V.  Sr(des,  9  Wall.  154 ;  0>r,  ^c  v.  Thoiaass  adminis- 
iraior,  9  Grat.  323. 

But  in  order  that  the  record  may  have  such  conclusive 
validity  between  the  parties  thereto,  the  defendant  in  such 
judgment  or  decree  must  have  been  before  and  subject  to 
the  jurisdiction  of  the  court.  This  jurisdiction  of  the  person 
may  be  acquired  by  tlie  service  of  process    u[K)n  him,   or  by 


Digitized  by 


Google 


April,  1885.]  Wandling  r.  JStraw.  701 

his  voluntary  appearance  to  the  proceeding  either  in  person 
or  by  attorney ;  and  if  he  appears  to  the  action  for  any  pur- 
pose except  to  take  advantage  of  the  defective  execution,  or 
the  non-execution  of  the  process,  he  places  himself  precisely 
in  the  situation  in  which  he  would  be,  it  process  were  exe- 
cuted upon  him,  and  he  thereby  waives  all  objections  to  the 
defective  execution  of  the  process.  If  he  appears  for  any 
other  purpose,  his  appearance  will  authorize  a  personal  judg- 
ment against  him.  Bank  of  the  Valley  v.  Bank  oj  Berkeley^ 
3  W.  Va.  386;  Mahany  v.  KephartoxiA  B.  ^  0.  B.  B.  Co.,  15 
W.  Vsi.  609 ;  Burlew  v.  Quamer,  16  W.  Va.  108;  Havy  v.  Skep- 
wilh^  16  Qrat.  410.  If  then,theplaintifl[  in  this  case  appeared 
to  the  action  in  the  said  district  court  against  him  and  Trip- 
lett,  and  relinquished  his  plea,  or  acknowledged  the  plaintiff  \s 
action^  he  thereby  submitted  himself  to  the  jurisdiction  of 
said  court,  and  authorized  it  to  render  a  personal  judgment 
against  him  for  the  amount  justly  due  from  him  not  exceed- 
ing the  penalty  of  his  bond.  This  he  ceiiainly  did,  unless 
he  is  authorized  in  this  collateral  proceeding  to  contradict 
the  record  by  evidence  wholly  outside  of  it.  It  he  appeared 
iu  person  or  by  attorney  it  was  immaterial  whether  he  pleaded 
or  not,  if  he  "acknowledged  the  plaintiff's  action."  This  could 
properly  be  done,  and  it  is  often  done,  and  then  the  plaintiff 
has  nothing  to  do  except  to  execute  the  writ  of  enquiry  as 
was  done  in  that  case. 

It  has  been  contended,  by  eminent  jurists,  and  many  adju- 
dicated cases  have  given  color  of  authority  to  the  proposition 
insisted  upon  by  the  defendant  in  error  here,  that  where  there 
has  been  no  service  of  process  on  the  defendant,  and  he  has 
not  personally  appeared  to  the  action  or  proceeding,  and  the 
record  shows  that  the  defendant  "appeared  by  his  attorney," 
in  a  collateral  proceeding  founded  upon  such  judgment, 
or  in  a  proceeding  wherein  the  effect  of  such  judgment  prop- 
erly comes  in  question,  such  defendant  may  in  such  collateral 
proceeding  impeach  such  judgment  by  proving  that  he  did 
not  in  fact  so  appear  by  attorney,  and  that  the  attorney  who 
assumed  authority  to  appear  for  him,  had  no  authority  to  do 
so.  Starhurk  v.  Murray,  5  Wend.  148 ;  Holbrook  v.  Murray, 
Id,  161 ;  Shumay  v.  Stettman,6  Id,  447.  In  the  cases  cited  and  in 
many  others  that  might  be  cited,  this  position  has  been  strongly 
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maintained,  because  it  seemed  unreasonable  and  unjust  that 
any  person  should  be  thus  bound  by  the  unauthorized  act  of  a 
third  party,  and  because  the  record  can  not  have,  and  ought 
not  to  have,  any  degree  of  conclusiveness,  for  until  the  party 
is  before  the  court,  it  can  make  no  adjudication  upon  any  fact 
necessary  to  give  the  court  jurisdiction.  If  however,  the  ap- 
pearance by  attorney  which  may  in  one  case  give  the  court 
jurisdiction  over  the  person  ot  the  defendant,  when  he  has 
not  been  served  with  process,  can  be  disproved  by  extraneous 
evidence,  why  shall  a  defendant  in  another  case,  \vho  from 
the  record  appears  to  have  been  served  with  process,  be  pre- 
cluded from  showing  by  similar  testimony  that  he  was  not  in 
fact  so  served,  or  that  the  process  was  served  upon  some  other 
person  ?  The  same  reason  that  will  admit  the  proof  in  the 
first  case,  would  be  equally  good  in  the  latter  case;  and  if 
good  in  both  cases  no  judgment  or  decree  in  any  case  can  be 
said  to  be  the  end  of  controversy.  The  better  opinion  in  the 
later  cases,  now  held  in  States  where  the  former  rule  at  one 
time  prevailed,  is,  that  where  the  record  shows,  that  the 
"  party  appeared  by  his  attorney,"  it  can  not  be  contradicted 
by  extraneous  evidence  ;  and  it.has  been  held  that  a  court  of 
general  jurisdiction  is  not  bound  to  set  forth  on  the  record 
the  facts  upon  which  its  jurisdiction  depends,  and  that  when- 
ever the  subject  matter  is  a  controversy  at  law  between  indi- 
viduals, the  jurisdiction  is  presumed,  from  the  fact  that  it  has 
rendered  the  judgment,  and  the  correctness  ot  such  judgment 
can  be  inquired  into  only  by  some  appellate  tribunal.  Cox, 
^^c,  V.  Thomas's  Admmisiratrix,  9  Grat.  323. 

In  Andrews  v.  Bn^nhardt^  87  111.  366,  it  was  held  that  where 
a  decree  for  the  sale  of  land  of  a  deceased  person  to  pay  his 
debts  recites  that  due  notice  was  given,  the  finding  as  to  ju- 
risdiction, will  in  a  collateral  proceeding  be  conclusive,  and 
can  only  be  rebutted  by  evidence  in  the  record^  and  not  by  ex- 
traneous proof.  In  Brown  v.  Nichols,  i2'N,  Y.  26,  decided  in 
1870,  the  court  held,  that  judgment  recovered  against  a  de- 
fendant, who  was  not  served  with  process,  and  had  no  knowl- 
edge of  the  suit,  but  for  whom  an  attorney  appeared  without 
authority,  cannot  be  attacked  tor  want  of  jurisdiction  in  any 
collateral  proceeding,  and  is  binding  on  such  defendant. 

In  Reed  v.  Pratt,  2  Hill  64,  it  was  held  by  the  court  of  errors 
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in  Xew  York,  in  1841,  that  a  judgment  of  a  domestic  court 
of  record,  importing  that  the  defendant  appeared  by  attorney 
cannot  be  avoided  collaterally  by  phowing  that  the  appear- 
ance was  without  authority,  the  party's  sole  remedy  being  by 
motion  to  the  court  which  rendered  the  judgment. 

In  Harshey  v.  Blackmarr,  20  Iowa  161,  it  was  held  that, 
although  an  attorney  can  not  without  special  authority  to  do 
so,  admit  service  of  jurisdictional  process  upon  his  client, 
yet  it  will  be  presumed  in  all  collateral  proceedings,  and  per- 
haps, on  appeal  or  in  error,  that  a  regular  attorn ey-at-1  aw 
who  appeared  for  a  defendant  not  served  with  process,  had 
authority  to  do  so ;  and  to  enable  a  party  who  has  been  rep- 
resented by  an  authorized  attorney  to  be  relieved,  he  must 
negative  the  presumption  of  authority  in  the  attorney,  and 
ordinarily  this  must  be  done  by  motion,  or  by  bill  in  equity. 
In  this  case.  Judge  Dillon  in  delivering  the  opinion  of  the 
Court,  says  that  it  is  now  settled,  both  in  the  Federal  and  State 
courts  with  respect  to  foreign  judgments,  that  a  judgment 
debtor  in  an  action  against  him  on  the  judgment  of  another 
State  may  successtully  defend  by  showing  that  the  attorney 
who  entered  the  appearance  for  him  had  no  authority  to  do 
so.  It  has  been  held  otherwise  as  to  domestic  judgments, 
but  the  soundness  of  the  ruling  is  doubted.  In  the  case  of 
Carpenter  v.  The  City  of  Oakland,  20  Cal.  439,  it  was  held, 
that  in  an  action  at  law  upon  a  judgment  of  a  court  of  gen- 
eral jurisdiction,  the  defendant  can  not  show  as  a  matter  of 
defence  at  law,  that  the  court  did  not  acquire  jurisdiction  of 
the  defendant,  or  that  its  jurisdiction  was  fraudulently  ac- 
quired except  by  an  examination  of  the  record ;  and  that  if 
an  attorney  appears  for  a  defendant  in  a  court  of  general  juris- 
diction, this  appearance  gives  the  court  jurisdiction  of  the 
defendant,  and  it  the  attorney  appeared  without  authority, 
that  fact  can  not  be  shown  as  a  defence  at  law,  in  a  suit  upon 
the  judgment.  Sanderson,  Justice,  delivering  the  opinion 
of  the  court  in  the  case  just  cited,  discussing  the  question 
vvliether  at  common  law  in  an  action  of  debt  upon  a  judg- 
ment (domestic)  of  a  court  of  general  jurisdiction,  the  defen- 
dant could,  show  fraud  or  want  of  jurisdiction  by  extraneous 
evidence,  said :  "The  question  is  in  our  judgment  too  well 
settled  by  authority  to  require  any  argument  founded  on  prin- 
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ciple.  Mr.  Chitty  states  the  rule  to  be  that  neither  the  defen- 
dant himself,  nor  his  bail  or  sureties  can  plead  that  the  judg- 
ment was  obtained  against  him  by  fraud,  though  it  may  be 
pleaded  that  a  judgment  against  a  third  person  was  so  obtained 
(1  Ch.  Plead.  486.)  The  validity  of  the  judgment  can  not  be  col- 
laterally attacked  on  the  ground  of  fraud,  nor  on  the  ground 
that  the  court  had  no  jurisdiction,  whether  the  supposed  want 
of  jurisdiction  is  alleged  as  an  element  of  fraud  or  not,  unless 
the  want  of  jurisdiction  appear  upon  the  face  of  the  record. 
The  maxim  of  the  law  is,  that  the  judgment  of  a  court  of  gen- 
eral jurisdiction,  imports  absolute  verity,  and  its  truth  can  not 
be  questioned,  either  by  showing  otherwise  than  by  the  record 
itself,  that  the  court  had  no  jurisdiction,  or  that  its  jurisdiction 
was  fraudulently  procured.  Both  upon  the  merits  of  the  cause 
of  action,  and  upon  all  jurisdictional  facts,  the  record  imports 
absolute  verity  in  law,  and  is  to  be  tried  by  the  court  upon  in- 
spection of  the  record  only.  Hence  at  law,  the  validity  of  tlie 
judgment  can  be  put  in  issue  by  the  plea  of  nul  tiel  record  only, 
and  if  on  inspection  it  turns  out  that  the  plea  is  not  true,  there 
is  an  end  of  the  controversy.  If  its  validity  is  to  be  impeached 
from  without,  some  other  appropriate  remedy  must  be  found." 
The  same  doctrine  is  laid  down  in  Freeman  on  Judgments,  sec- 
tions 128  and  131.  The  case  of  Warren  ^  DciUon  v.  Lusk^  decid- 
ed in  1852,  reported  in  16  Mo.  102,wa8  an  action  of  debt,  brought 
in  Missouri  against  the  defendants  upon  a  judgment  recovered 
againt  them  in  Illionis,  and  the  defence  was  that  the  defendant 
had  never  been  served  with  process,  and  had  never  appeared  or 
authorized  any  one  to  appear  for  him  in  the  original  cause,  but 
the  record  in  that  cause  stated  that  the  defendants  tiled  their 
demurrer,  and  at  a  subsequent  day  the  record  recited,  that 
"this  day  came  the  parties  by  their  solicitors,  the  defendants 
having  filed  their  demurrer  to  the  plaintiff's  bill,"  &c.  The 
demurrer  was  overruled  and  plaintiffs  nad  leave  to  amend 
their  bill,  and  J.  II.  Lusk  failing  to  answer,  the  bill  as  to  him 
wsis  taken  for  confessed,  and  he  was  adjudged  to  pay  the  plain- 
tiff $3,238.00,  but  the  court  held  "  that  under  the  act  of  Con- 
gress of  May  26, 1790,  in  a  suit  upon  a  judgment  oi  another 
State,  whose  laws  as  to  the  effect  of  judgments  are  the  same  as 
our  own  when  it  appears  from  the  face  of  the  record  that  the 
defendant  appeared  by  his  attorney,  evidence  to  show  that 
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the  attorney  had  no  authority  to  appear,  was  inadmissible. 

The  rule  of  law  laid  down  in  these  eases,  must  apply  with 
equal  force  to  judgments  of  the  district  court  of  the  United 
States  tor  the  district  of  West  Virginia,  on  subjects,  and 
between  parties  subject  to  its  jurisdiction,  in  the  same  man- 
ner and  to  the  same  extent  as  to  the  judgments  of  the  circuit 
courts  of  this  State,  in  all  cases  where  they  have  concurrent 
jurisdiction,  and  to  that  extent  at  least,  the  judgment  of  said 
district  court  must  be  held  to  be  a  domestic  judgment  of  this 
State. 

We  are  therefore  of  opinion  that  in  an  action  founded  upon 
a  judgment  of  the  district  court  of  the  United  States,  for  this 
State,  or  in  any  other  proceeding  at  law  between  the  parties  to 
such  judgment  wherein  the  same  may  be  used,  and  it  appears 
by  the  record  in  said  cause  that  the  defendant  had  "appeared 
by  attorney''  in  the  original  action  or  proceeding  in  which 
the  judgment  was  recorded,  such  defendant  can  not  show  as  a 
matter  of  defence  at  law  to  invalidate  such  judgment,  that 
the  said  attorney  appeared  without  authority ;  and  that  such 
a  judgment  is  a  domestic  judgment  of  this  State,  and  as  to  all 
matters  within  the  jurisdiction  oi  said  district  court,  its  judg- 
ments are  entitled  to  all  -the  legal  pr^umptions  arising  in 
favor  of  the  judgments  of  the  circuit  courts  of  this  State. 

The  circuit  court  erred  in  refusing  to  admit  the  trans- 
script  of  the  record  of  the  suit  in  the  district  court,  as  a  bar 
to  the  plaintiff's  demand,  so  far  as  the  evidence  might  show, 
that  the  items  of  his  account,  had  been  in  fact  adjudicated 
in  that  judgment,  and  also  in  permitting  evidence  to  be  in- 
troduced to  show  that  the  plaintiff  had  not  in  fact  appeared 
by  attorney  to  the  said  action,  and  "acknowledged  the  plain- 
tifTs  action"  therein.  Let  us  now  inquire  whether  the  plain- 
tiff's demand  in  this  case  was  in  any  respect,  or  to  any  ex- 
tent barred  by  the  proceedings  had  in  the  action  of  defend- 
ant against  him  and  his  surety,  Triplett,  in  said  district  court. 
The  liability  of  Wandling  to  the  plaintiffs  in  error,  grew  out 
of  his  agreement  made  with  them  on  September  8, 1870,  and 
consisted  of  tlie  amounts  due  to  them  for  sewing  machines 
delivered  to  him,  for  moneys  received  from  the  sales  thereof 
and  not  paid  over  to  them,  or  for  the  notes  taken  from  pur- 
chasers and  not  paid  by  them  for  which  by  the  express  terms 
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of  his  agreement,  he  became  personally  responsible  as  guar- 
antor or  endorser,  or  for  machines  unsold,  and  not  returned 
to  them,  and  the  bond  of  $500.00  executed  by  him  and  his 
surety  Trijjlett,  was  only  a  security  tor  the  performance  on 
his  part  of  that  agreement,  and  tlie  plaintiffs  in  error  were 
only  entitled  to  recover  thereon,  so  much  money  as  they 
were  able  on  the  trial  to  prove  was  due  to  them  upon  that 
agreement.  In  order  to  recover  in  their  action  they 
were  obliged  to  allege  and  prove  on  their  part,  that  they 
had  fulfilled  and  performed  all  the  terms  and  conditions  on 
their  part  to  be  periormed,  which  included  the  furnishing  of 
the  horse,  wagon  and  harness,  and  the  payment  of  the  stipu- 
lated compensation  to  Wandling  for  his  service, and  in  addi- 
tion the  amount  due  to  them  from  him  still  remaining  un- 
paid. The  transcript  of  the  record  in  that  case,  contains  an 
itemized  statement  of  machines  and  fixtures,  furnished  to 
Wandling  under  said  agreement,  with  the  prices  affixed  to 
each  item,  and  all  moneys  and  notes  received  and  the  notes 
so  received,  which  were  unpaid  by  the  makers,  and  justly 
chargable  to  him  under  the  terms  of  said  agreement,  and  on 
the  trial  such  proof  was  introduced  as  warranted  the  jury  to 
find  by  their  verdict,  that  by  reason  of  these  matter?,  Wand- 
ling was  indebted  to  them  in  the  sum  of  $500.00,  for  which 
the  court  entered  judgment  in  favor  of  the  plaintiflTin  error, 
against  Wandling  and  Tripletl  on  their  said  bond. 

The  defendant  in  error  filed  with  his  declaration  a  bill  of 
particulars,  containing  the  items  of  his  claim  against  the 
plaintiffs  in  error,  which  he  desired  to  prove  on  the  trial  of 
his  action.  Upon  examination  of  the  items  of  his  account 
we  find  an  item  of  $75.00,  for  the  use  of  horse  and  wagon, 
another  of  $70.00  for  a  machine  alleged  to  have  been  returned 
and  another  of  $12.00  for  commission  on  one  machine,  all 
the  other  items  of  his  account  appear  on  the  account  which 
the  plaintiffs  in  error  filed  with  their  declaration  in  their 
action  in  said  district  court.  It  is  thus  apparent  from  the 
face  of  the  bill  of  particulars,  that  every  item  thereof  grew 
out  of  and  formed  part  of  the  account  sued  upon,  in  the 
district  court,  and  they  were  necessarily  passed  upon  by  the 
jury  in  that  case.  But  if  there  ever  was  any  room  to  doubt 
the  correctness  of  this  conclusion,  it  is  entirely  removed   by 
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the  testimony  of  Wandling  himself  contained  in  the  certifi- 
cate of  the  evidence  made  by  the  circuit  court,  in  the  third 
bill  of  exceptions;  for  he  deposes,  "  that  the  judgment  they 
(f.  e,  the  plaintiffs  in  error)  obtained  in  the  United  States 
Court  against  Burr  Triplett  on  my  bond  was  for  many  items 
in  my  account  here,  which  I  did  not  owe  them,  and  if  he 
should  have  to  pay  it  I  would  have  to  re-pay  him.  The  suit 
in  the  Federal  court  was  on  the  bond  executed  by  me  with 
Triplett  as  security  ;  attached  to  it,  was  the  contract  between 
myself  and  said  Straw  &  Morton.  This  suit  is  not  brought 
on  the  contract  but  for  the  purpose  of  collecting  or  obtaining 
judgment  for  my  account,  for  money  already  paid  the  defend- 
ants under  said  contract,  and  for  what  they  subsequently  ob- 
tained a  judgment  against  Burr  Triplett  as  my  security  and 
myself  in  the  district  court  of  the  United  States  for  the  district 
of  West  Virginia,  in  which  judgment  they  have  not  allowed 
me  credits  tor  my  account,  and  if  they  collect  said  judgment 
off  Trii)lett,  as  my  security,  I  will  be  compelled  to  re-pay 
him."  Admitting  everything  to  which  Wandling  has  testi- 
fied to  be  true,  as  stated,  has  he  shown  any  cause  of  action 
against  the  plaintiff  in  error  ?  Has  he  not  on  the  contrary, 
clearly  shown,  that  what<4ver  claim  he  might  have  once  had, 
for  the  items  of  his  account,  they  have  been  finally  adjudica- 
ted by  the  judgment  of  a  court  of  competent  jurisdidtion. 

It  has  been  held  that  the  effect  of  a  judgment  as  a  bar  or 
estoppel  against  a  prosecution  of  a  second  action  upon  the 
same  claim  or  demand  rendered  on  the  merits,  constitutes  an 
absolute  bar  to  a  subsecjuent  action.  It  is  a  finality  to  the 
claim  or  demand  in  controversy  concluding  parties  and  those 
in  privity  with  them  nbt  only  as  to  every  matter  which  was 
offered  or  received  to  sustain  or  defeat  the  claim,  but  as  to 
any  other  admissible  matter,  which  might  have  been  ofltered 
for  that  purpose.  Thus,  for  example,  a  judgment  on  a  prom- 
issory note,  is  conclusive  as  to  the  validity  of  the  instrument, 
and  the  amount  due  upon  it,  although  it  be  subsequently  al- 
leged that  perfect  defences  actually  existed  of  which  no  proof 
was  offered,  such  as  forgery,  want  of  consideration  or  pay- 
ment. The  judgment  is  as  conclusive  so  far  as  the  future 
proceedings  at  law  are  concerned,  as  though  the  defences 
never  existed.     Such  a  judgment  estops  not  only  as  to  every 
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ground  of  recovery  or  defence  actually  presented  in  the  ac- 
tion, but  also  as  to  any  ground  which  might  have  been  pre- 
sented to  the  demand  or  claim  in  controversy,  and  such  de- 
maud  or  claim  having  passed  into  judgment  cannot  again  be 
brought  into  litigation  between  the  parties  in  proceedings  at 
law  upon  any  ground  whatever.  Cromwell  v.  Count*/  of  Sac, 
4  Otto.  350;  Lorvig  v.  Mansfield,  17  Mass.  394;  Marriott  v. 
Hampton,  17  Tenn.  265 ;  Benttz  v.  Morse,  14  Johns.  468, 
2  Rob.  (N,  P.)  476 ;  Blair  v.  Bartlett,  75  N.  Y.  150;  DarL^,  ^. 
V.  Talcot,  12  X.  Y.  184.  From  a  review  of  these  authorities, 
we  are  of  opinion,  that  the  evidence  introduced  on  the  trial 
of  this  action  is  clearlv  insufficient  to  sustain  the  verdict  ren- 
dered  herein,  and  the  same  tor  this  reason  ought  to  have 
been  set  aside,  and  that  for  the  same  reason  the  motion  of 
the  plaintiff  in  error,  to  exclude  from  the  jury  the  testimony 
offered  by  the  defendant  in  error,  ought  to  have  been  sus- 
tained. 

We  are  therefore  further  of  opinion,  that  for  the  errors 
aforesaid  the  judgment  ot  the  circuit  court  of  Wood  county 
rendered  herein,  on  January  18,  1884,  must  be  reversed  with 
costs  against  the  delendant  in  error.  And  this  Court  now 
proceeding  to  render  such  judgment  as  the  said  circuit  court 
should  have  rendered,  it  is  considered  that  the  verdict  of  the 
jury  be  and  the  same  is  hereby  set  aside,  and  this  cause  is  re- 
manded to  the  said  circuit  court  for  a  new  trial  to  be  had 
therein  in  accordance  with  the  principles  settled  inthisopin- 
ion,  and  further  according  to  law. 

Reversed.     Remanded. 


WHEELING. 

~^^  Douglass  v.  Rutherford,  Adm'r. 

Submitted  December  10,  1884.--Decided  April  18,  1885. 

1.  Where  a  person  buys  land  and  obtains  from  his  vendor  a  deed 
tlierefor  with  covenants  of  general  warranty,  and  the  land,  at  tlte 
time  it  was  so  purchased  and  conveyed,  was  encumbered  with  a 
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deed  of  trust  executed  by  his  vendor,  such  purchaser  has  the 
right  to  have  the  unpaid  purchase-money  remaining  in  his  hands 
applied  in  discharge  of  said  trust-debt,  if  the  same  be  not  other- 
wise satisfied,    (p.  713.) 

2.  If  such  trust-creditor  has  secured  the  whole  or  any  portion  of  such 

trust-debt  out  of  the  estate  of  such  vendor,  such  purchaser  may 
compel  the  tru^t-creditor  to  apply  the  same  when  received  to  tJie 
satisfaction  of  the  trust-debt.    (p.  713.) 

3.  If  the  purchase-money  still  remaining  in  the  hands  of  the  pur- 

chaser together  with  the  amounts  so  secured  to  be  paid  to  the 
trust-creditor  out  of  the  property  of  the  vendor  be  insufficient 
to  satisfy  the  trustKlebt,  the  purchaser  will  have  the  right  to 
compel  the  trust-creditor  to  apply  to  the  satisfaction  of  the  trust- 
debt  such  part  thereof,  as  may  l>e  justly  chargeable  upon  any 
other  lands,  charged  in  said  trust-deed  with  the  payment  of  the 
trust-debt.    (p.  71 6.; 

4.  If  in  such  a  case  the  purcliaser  be  sued  by  his  vendor  or  his  per- 

sonal representative  for  the  purchase-money  still  remaining  in 
his  hands,  he  may  enjoin  the  collection  thereof  by  such  vendor 
or  his  representative  and  compel  the  application  thereof,  so  far 
as  the  same  may  be' necessary  for  his  pjotection,  to  the  satisfac- 
tion of  the  trust-debt.     (p.  716. ; 

Woods,  Judge,  furnishes  the  following  statement  of  the 
case : 

J.  R.  Douglass  filed  his  bill  in  the  circuit  court  of  Ritchie 
county  against  Archibald  Rutherford  as  trustee,  and  as  admin- 
istrator of  Richard  Ruthertord,  deceased,  William  Hall, 
administrator  of  Thomas  H.  Reeves,  deceased,  and  against 
his  widow  and  children,  alleging,  that  on  the  9th  day  of  Sep- 
tember, 1880,  said  T.  H.  Reeves  conveyed  to  him  a  tract  of 
108  acres  of  land  in  said  county  with  covenants  of  general 
warranty  at  the  price  of  $1,500.00,  of  which  $1,050.00  was 
then  paid,  and  for  the  residue  he  executed  to  Reeves  two  notes 
of  $225.00  each,  the  first  of  which  has  been  paid,  and  the  last, 
payable  on  the  Ist  of  February,  1883,  with  interest  from  its 
date  remains  unpaid ;  that  said  Reeves  has  since  died,  and 
his  administrator  has  brought  suit  against  the  plaintiff  before 
a  justice  to  recover  the  amount  of  this  last  note ;  that  on  the 
day,  and  before  the  deed  was  made,  he  learned,  that  by  deed 
dated  January  29, 1880,  Reeves  had  conveyed  this  land  in  trust 
to  Archibald  Rutherford  trustee,  to  secure  to  Richard  Ruther- 
ford a  debt  of  $800.00,  i)ayable  two  years  thereafter  with  in- 
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terest  from  that  date;  that  in  consequence  thereof  he  hesita- 
ted, and  declined  to  complete  his  purchase,  unless  said  deed  of 
trust  was  released ;  that  to  induce  him  to  do  so,  Reeves  agreed 
to  procure  the  release  of  said  lien ;  that  at  or  about  the  same 
time  said  Reeves  and  Rutherford,  trustee  and  administrator 
of  said  Richard  Rutherford,  then  dead,  agree<l  with  the  plain- 
tiff that  a  complete  release  of  the  trust-deed  should  be  secured 
to  him  before  the  residue  of  his  purchase-money,  $450.00, 
should  be  paid,  and  that  in  consideration  of  this  agreement 
he  accepted  the  deed  from  Reeves,  and  paid  $1,050.00,  in  cash 
and  executed  his  two  notes  for  the  residue ;  that  he  after- 
wards paid  to  said  Rutherford,  the  first  note  of  $225.00  and 
its  interest  amounting  to  $240.00;  that  it  was  agreed  between 
plaintiff.  Reeves,  and  Rutherford  that  the  purchase-money 
paid  by  him  should  be  applied  to  discharge  the  said  trust- 
debt,  but  that  only  about  $400.00  thereof  has  been  soapplie<l, 
leaving  an  existing  lien  on  said  land  of  between  $400.00  and 
$500.00 ;  that  the  residue  of  the  $1,290.00  already  paid  by  him 
has  been  applied  by  Rutherford  since  the  death  of  Reeves  to 
pay  other  unsecured  debts  due  to  him  or  to  the  estate  of  his 
intestate,  and  that  the  estate  of  Reeves  is  insolvent,  and  he 
therefore  prays  that  the  administrator  of  Reeves  and  said  A. 
Rutherford  administrator  of  Richard  Rutherford,  may  be 
enjoined  from  further  prosecuting  the  said  suit  for  the  collec- 
tion of  said  last  note  of  $225.00,  and  for  general  relief;  and 
thereupon  the  judge  of  said  court  in  vacation  awarded  a  pre- 
liminary injunction  as  prayed  for. 

The  defendant  Rutherford  answered  the  bill  admitting  the 
sale  of  the  land  by  Reeves  to  the  plaintift',  and  the  execution 
of  the  deed  of  trust  to  secure  the  payment  of  the  debt  of 
$800.00,  as  stated  in  the  bill,  but  explicitly  denying,  that  he 
ever  agreed  with  the  plaintiff  or  Reeves,  or  with  any  other 
person,  that  he  would  release  the  trust-lien  on  said  land,  except 
upon  full  payment  of  the  trust-debt.  He  denied  that  the  trust- 
debt  was  to  be  paid  out  of  the  down-payment  of  $1,050.00,  or 
that  he  applied  any  part  thereof  in  discharge  of  any  unse- 
cured liability  of  Reeves  to  himself  or  to  his  intestate  since 
the  death  of  Reeves.  He  avers  that  Reeves  in  his  lifetime 
paid  certain  sums  of  money  upon  individual  transactions  be- 
tween them,  and  it   may  be  i)ossible  that  he  may  have   used 
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some  of  the  money  reeeivQcl  from  the  plaintiff,  but  all  such 
payments  were  made,  and  the  application  thereof  directed  by 
Reeevs  before  his  death,  and  that  no  change  in  the  applica- 
tion thereof  has  ever  since  been  made.  He  admits  that  Reeves, 
out  of  the  $1,050.00  paid  him  on  that  day  the  sum  of  $292.26, 
and  that  on  May  10, 1882,  the  plaintiff  paid  to  him  the  $245.12, 
the  amount  ot  his  first  purehavse-money  note  of  $225.00,  both 
of  which  sums  were  applied  as  credits  upon  said  trust-debt, 
and  he  avers  that  there  is  still  due  upon  that  debt  $344.98 
with  interest  from  May  10,  1882.  The  administrator  of 
Reeves  also  answered  the  bill,  admitting  the  sale  at  the  price 
alleged,  and  the  existence  of  the  incumbrance  thereon  of 
$800.00,  but  claims  that  it  will  be  presumed  the  plaintiff  took 
the  land  subject  to  this  incumbrance,  and  that  he  is  not  enti- 
tled to  the  relief  prayed  for.  To  these  answers  the  plaintiff 
replied  generally,  and  the  cause  finally  heard  upon  the  bill 
and  exhibits,  answers,  replications  thereto,  depositions  and 
also  upon  the  copy  of  a  decree  rendered  in  said  court  wherein 
said  Archibald  Rutherford  was  plaintiff  and  the  said  admin- 
istrator and  heirs  of  said  Reeves,  and  others  were  defendants, 
settling  his  estate  and  providing  for  the  payment  of  his  debts, 
and  thereupon  it  was  adjudged,  ordered  and  decreed  that  the 
defendant,  A.  Rutherford,  trustee,  be  required  to  execute  and 
file  in  the  papers  of  the  cause,  a  deed  properly  acknowledged 
for  recordation,  releasing  to  the  plaintiff*  the  lien  on  the  said 
108  acres  of  land  created  thereon  by  said  trust-deed  dated 
January  29,  1880,  and  that  in  case  he  made  default  in  doing 
so,  that  a  si)ecial  commissioner  thereby  api)ointed  for  the  pur- 
pose, should  execute  such  release,  that  the  injunction  awarded 
the  plaintiff  should,  as  to  the  administrator  of  T.  H.  Reeves, 
be  dissolved  without  costs ;  that  said  Rutherford,  out  of 
the  goods  of  his  testator  should  pay  the  plaintiff  his  costs,  and 
that  upon  the  filing  of  said  release-deed  the  said  injunction 
shall  stand  dissolved,  and  the  bill  shall  likewise  stand  dis- 
missed. 

From  this  decree  the  defendant   Archibald    Rutherford, 
administrator  of  Richard  liutherford,  appealed  to  this  Court. 

C,  D.  Merrick  for  appellant. 

/?.  S.  Blair  for  appellee. 
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Woods,  Judge  : 

The  counsel  engaged  on  the  trial  ot  this  cause  have  not 
suggested  either  in  the  pleadings  or  argument  that  any  ques- 
tion of  law  arises  in  this  controversy,  and  the  only  questions 
involved  are  questions  ot  fact.  The  suggestion  made  in  the 
answer  of  the  administrator  of  Reeves,  that  the  plaintiff  pur- 
chased the  land  subject  to  the  incumbrance  of  $800.00,  then 
existing  thereon,  is  not  only  wholly  unsupported  by  the  evi- 
dence, but  the  attending  circumstances  show  clearly  that  such 
was  not  the  fact.  It  w^as  never  pretended  that  $1,500.00  was 
not  the  full  value  of  the  land,  and  there  is  no  question  about 
the  truth  of  the  facts,  that  at  the  time  the  down-payment 
was  made,  Reeves  paid  to  Rutherford  $292.26,  and  that  he 
afterwards  transferred  to  him  the  plaintiff's  first  note  of 
$225.00,  the  amount  of  which  $244.12  he  collected  May  10, 
1882,  both  of  which  were  applied  as  credits  upon  the  said 
trust-debt.  It  clearly  appears  from  the  pleadings  and  proofs 
that  the  price  of  the  land  was  $1,500.00,  that  on  September 
11,  1880,  when  the  deed  was  made  and  the  $1,050.00  paid, 
the  incumbrance  amounted  to  $826.90  and  no  more ; 
that  on  that  day  Reeves  paid  the  administrator  of  Richard 
Rutherford  $292.26  on  account  of  that  debt,  and  that  on  May 
10,  1882,  the  proceeds  of  the  plaintiff's  first  note  ot  $225.00, 
amounting  to  $247.50  was  also  applied  on  said  debt,  and  that 
the  unpaid  residue  thereof  on  May  10, 1882,  was  only  $341.42, 
with  interest  from  date :  and  the  plaintiff's  last  note  then  and 
still  unpaid  amounted  to  the  like  sum  of  $247.50,  which  it 
also  applied  to  the  said  trust-debt,  there  would  remain  un- 
satisfied of  that  incumbrance  only  the  sum  of  $93.96  as  of 
date,  for  which  the  estate  of  Reeves  would  be  primarily  re- 
sponsible to  the  estate  of  Richard  Rutherford,  deceased,  and 
in  case  the  plaintiff  should  be  compelled  to  pay  the  same, 
then  the  estate  ot  Reeves  would  be  responsible  to  him  for  the 
same  amount.  In  the  determination  of  this  case  it  is  wholly 
immaterial  to  the  plaintiff',  whether  there  was  or  was  not 
,any  agreement  made  between  the  plaintiff  and  Reeves  and 
Rutherford,  that  said  trust-lien  should  be  released  before  the 
two  deferred  payments  of  his  purchase-money  should  be  paid. 
This  land  was  actually  purchased,  articles  of  agreement  en- 
tered into  on   September  1,  1880,  and  the   execution  of  the 
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deed  and  the  payment  ol  the  money  and  execution  ot  the 
notes  were  acts  done  in  pursuance  of  said  articles  Indepen- 
dently of  any  agreement  to  do  so,  it  was  the  duty  of  the  ven- 
dor to  extinguish  and  have  said  trust-lien  released,  and  the 
plaintift  had  the  right  to  insist  that  his  purchase-money 
should  be  applied  to  the  satisfaction  of  said  lien.  01  this 
right  he  seemed  to  be  well  informed,  before  he  paid  any  of 
his  money,  for  in  his  answer  he  distinctly  avers  "  that  at  or 
about  the  time  he  made  the  down-payment,  it  was  positively  and 
distinctly  agreed  between  himself,  Reeves  and  Rutherford,  trus- 
tee and  administrator  of  Richard  Rutherford,  that  a  complete 
relinquishment  of  the  interest  under  the  trust-deed  should  be  se- 
cured to  the  plaintiff,  before  the  residue  of  the  purchase-money, 
viz :  $460.00  should  be  paid."  He  had  then,  and  he  still  has, 
the  right  to  retain  the  unpaid  purchase-money  and  to  insist 
upon  having  it  applied  towards  the  satisfaction  of  any  balance 
still  remaining  unsatisfied  upon  the  trust-debt.  It  is  true 
that  the  plaintift  pretends  that  in  order  to  induce  him  to 
pay  the  $1,060.00,  Rutherford,  as  the  administrator  of  R. 
Rutherford,  agreed  to  release  the  whole  debt,  and  that  the 
trust-debt  was  to  be  wholly  satisfied  out  ot  this  down-pay- 
ment, but  this  improbable  and  unreasonable  pretension 
is  inconsistent  with  the  alleged  agreement  that  the  trust  was 
to  be  extinguished  before  the  $460.00  were  paid,  the  last  halt 
of  which  would  not  become  due  until  February  1,  1883, 
while  the  trust-debt  itself  would  not  become  due  until  Jan- 
uary 29, 1882.  Rutherford's  debt  was  not  due,  it  bound  not 
only  the  108  acres  sold  to  the  plaintiff",  but  also  another  tract 
of  land  particularly  described  in  the  deed  of  trust,  of  which 
no  notice  whatever  seems  to  have  been  taken  in  these  pro- 
ceedings, and  for  aught  that  appears,  that  tract  of  land  may 
be  much  more  than  sufficient  to  indenmify  the  plaintift  against 
any  possible  loss  he  might  sustain  by  the  failure  of  Reeves 
in  his  litetime  to  provide  for  the  balance  of  said  trust-debt. 
A  feeble  eftbrt  was  made  to  prove  by  the  plaintiff's  son  that 
the  $1,060.00  was  in  fact  paid  over  to  Rutherford  by  Reeves 
as  soon  as  he  received  the  money,  but  it  is  evident  that  his 
statement  is  entitled  to  very  little  weight,  for  in  answer  to  a  ques- 
tion to  state  what  conversation  took  place  at  the  time  the  deed 
was  made,  the  $1,060.00  paid,  he  said  "  Papa  and  I  went  to 

90 


Digitized  by 


Google 


714  l)ouGLAss  c.  Rutherford.  [Sup.  Ct. 

Reeves's  to  get  the  deed  and  pay  for  the  land  $1,050.00.  Papa 
asked  Mr.  Reeves  about  the  mortgage,  and  Mr.  Rutherford 
said  he  would  release  the  land.  Mr.  Rutherford  agreed  to 
release  the  deed  of  trust  before  the  $1,050.00  was  paid."  In 
answer  to  the  question, — "  State  whether  or  not  the  money 
paid  by  J.  R.  Douglass  was  paid  to  Reeves ;  and  if  so,  did 
Reeves  pay  it  over  to  any  one  in  your  presence?"  he  said, 
'*  Tie  paid  it  to  Reeves,  and  Reeves  gave  it  to  Mr.  Rutherfonl, 
and  Mr.  Rutherford  counted  it  and  said  it  was  right.  Ruth- 
erford still  had  it  in  his  possession  when  I  left,  about  twenty 
minutes  after  the  money  was  paid."  Upon  cross-examina- 
tion he  was  asked  by  Rutherford  :  **  How  was  the  money  in 
my  possession  ?"  to  which  he  answered,  "  It  was  lying  on 
the  table  by  Mr.  Rutherford."  Being  further  asked,  •'  How 
did  Reeves  give  me  the  money,  was  he  paying  it  to  me,  or 
did  he  just  hand  it  to  me  to  count  ?"  to  which  he  answered, 
**  I  suppose  he  was  paying  it  to  you  on  the  mortgage."  "What 
was  the  amount  of  the  mortgage  ?"  Answer.  "  I  don't  know." 
"  Was  there  anything  said  as  to  what  the  money  was  to  be  ai)- 
pliedto?"  Answer.  "There  was  not  to  my  recollection." 
The  deposition  of  the  plaintiff  himself  proves  that  he  paid 
the  $1,050.00  to  Reeves,  and  he  without  counting  it,  paid  the 
monej'  over  the  table  to  Rutherford,  who  counted  it  and  said 
it  was  all  right.  The  deposition  of  Rutherford  was  taken, 
and  it  fully  sustains  his  answer.  He  tells  how  much  money 
he  received,  to  whom,  and  upon  what  debts  due  from  Reeves 
it  was  applied,  giving  names  and  sums  and  character  of  debts, 
all  of  which  could  have  been  contradicted  if  in  any  manner 
incorrect.  He  expressly  denies  that  he  made  any  agreement 
to  release  the  lien  until  it  was  paid.  He  filed  as  evidence  the 
copy  of  the  decree  in  the  case  of  ^.  Rutherford  v.  The  Admin- 
istrator  and  Heirs  of  Reerrs,  settling  his  estate,  ascertaining 
the  amount,  character  and  priority  of  all  the  debts  due  from 
Reeves  at  his  death,  which  on  October  15,  1883,  amounted  to 
$2,199.03,  and  ascertained  that  the  personal  assets  belonging 
to  said  estate  applicable  to  the  payment  of  these,  which  would 
come  into  the  hands  of  his  administrator,  amounted  on  the 
same  day  to  $1,254.47,  which  the  administrator  was  directed 
to  collect  and  pay  the  same  ratably  on  the  several  debts,  in- 
cluded in  said  aggregate  of  $2,199.03,  an<l  then  directs  the 
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sale  of  188  acres  of  land  owned  by  Reeves  at  the  time  of  his 
death,  and  the  proceeds  thereof  to  be  applied  first  to  pay  a 
preferred  debt  of  $660.70  to  said  A.  Rutherford,  included  in 
said  aggregate,  and  the  balance  ratably  upon  all  the  other 
debts.  Among  the  debts  so  ascertained  and  provided  for  is 
one  of  $399.50  to  Richard  Rutherford,  deceased,  shown  by  the 
testimony  of  the  administrator  ot  Reeves,  to  be  the  balance 
remaining  unpaid  on  said  trust-debt  on  October  16,  1883. 
Excluding  from  the  $1,254.47  of  personal  assets  which  will 
come  into  the  hands  of  the  administrator  of  Reeves  tor  the 
payment  ot  said  debts,  the  sura  of  $266.76,  the  amount  ol  the 
plaintiff's  last  purchase  money-note  of  $225.00  and  interest 
thereon  to  October  15,  1883,  which  was  doubtless  included  in 
said  sum  of  $1,254.47,  there  will  still  remain  to  be  distrib- 
uted ratably  upon  the  said  debts  the  sum  of  $987.71,  which 
will  [jay  about  forty-five  ^^cr  cent,  u\)ou  each  of  said  debts, 
and  upon  $399.50  the  balance  of  said  trust-debt  the  sum  of 
$179.42,  without  taking  into  consideration  the  residue  of  the 
proceeds  ot  the  sale  of  the  188  acres  of  land,  which  will  re- 
main afler  the  payment  of  the  preferred  debt  of  A.  Ruther- 
ford of  $660  70. 

From  what  has  been  said  it  is  evident  that  the  funds  to  be 
realized  from  the  estate  of  Reeves,  when  added  to  the  amount 
still  due  from  the  plaintitt*  will  be  more  than  sufiicient  to  dis- 
charge the  balan(!e  of  said  trust  debt.  While  the  plaintifi  is 
entitled  to  be  fully  indemnified  against  this  trust-lien  on  his 
lands,  it  must  be  borne  in  mind  that  the  defendant  Ruther- 
ford, has  taken  no  steps  whatever  to  enforce  this  demand 
against  the  plaintiff's  land,  nor  does  the  plaintiff  allege  that 
he  has  done  or  attempted  to  do  so,  nor  that  he  is  in  any  degree 
responsible  for  the  act  of  the  administrator  of  Reeves,  in 
bringing  suit  for  the  recovery  of  said  last  installment  ot 
$225.00  of  purchase-money.  On  the  contrary  Rutherford 
has  prosecuted  to  final  decree  his  suit  against  the  adminis- 
trator and  heirs  to  said  Reeves,  and  has  therefore  provided 
and  secured  for  the  plaintifffrom  his  estate  more  than  enough 
to  save  him  from  all  possible  loss.  Before  the  plaintiffs  suit 
can  be  finally  heard  the  court  sliould  by  its  commissioners 
ascertain  the  exact  amount  of  said  trust-debt  still  unsatisfied, 
whether  any,  and  if  any,  what  portion  of  this  unpaid  balance 
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has  been  or  will  he  realized  out  of  the  estate  of  said  Reeves, 
and  if  deemed  necessary  for  the  plaintift's  indemnity,  how 
much  of  said  trust-debt  is  properly  chargeable  on  the  tract 
ol  land  specified  in  said  trust-deed  described  therein,  as 
being  the  tract  conveyed  by  IT.  H.  Douglass,  trustee,  to  T. 
H.  Reeves  by  deed  dated  August  13,  1878,  recorded  in 
Ritchie  county  in  deed  book  No.  20,  pages  97  and  98,  and 
whether  the  whole  or  any  part  of  the  last  instalment  of  pur- 
chase-money still  due  from  the  plaintiff  to  said  Reeves,  will  be 
required  to  satisfy  said  trust-debt,  and  havingascertained  these 
facts,  the  circuit  court  shall  credit  said  trust-debt  with  the  sum 
of  $292.26  as  of  the  date  of  September  11, 1880,  $247.47  as  of 
the  date  of  May  10,  1882,  then  with  the  amount  that  may  be 
realized  bv  Rutherford  from  the  estate  of  Reeves,  when  re- 
ceived,  and  then  with  so  much  of  said  last  instalment  of 
$225.00  still  due  from  the  plaintiff  as  may  be  required,  and 
lastly  if  the  same  be  necessaiy  for  the  purpose,  with  so  much 
of  said  trust-debt  as  may  be  properly  chargeable  upon,  and  re- 
alized from  that  other  parcel  of  land  mentioned  in  said  deed 
of  trust,  until  the  plainliff  be  fully  indemnified  ;  when  the  in- 
junction heretofore  awarded  must,  as  to  so  much  of  said  last 
instalment  as  shall  be  applied  to  said  trust-lien  be  made  per- 
petual, and  as  to  the  residue  thereof  dissolved. 

The  decree  of  the  circuit  court  of  Ritchie  county  rendered 
in  this  cause  on  March  1,  1884  must  be  reversed  with  costs 
against  the  appellee  J.  R.  Douglass,  and  remanded  to  the 
said  circuit  court  for  further  proceedings  therein  to  be  had, 
according  to  the  principles  settled  in  this  opinion  and  accord- 
ing to  the  rules  and  principles  governing  courts  of  equit3\ 

Reversed.     Remanded. 


^J'l  WHEELING. 

26    7161 
56    388l 

Kyle,  Sheriff,  c,  Harveys. 

Submitted  January  27,  1885.— Decided  April  18,  1885. 

1.  A  merchant  being  Insolvent  assigns  his  whole  stock  of  goods  for 
the  benefit  of  his  creditoi's,  two  of  them  being  preferred,  and  by 
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the  assignment  authorized  the  assignee  '*to  sell  said  goods  at 
private  sale  as  soon  as  possibiei^'  and  after  paying  the  expenses 
of  sale  to  distribute  the  proceeds  of  sale  as  directed  by  the 
alignment  among  the  creditors  of  the  assignor.   Held  : 

This  assignment  was  not  fraudulent  on  its  face.    (p.  732.) 

2.  If,  when  the  assignor  provided  in  his  assignment,  that  the  stock 

of  goods  should  be  sold  ai  private  sale,  he  did  so  with  the  bona 
^6'purpose  of  realizing  for  his  creditors  the  largest  amount  pos- 
sible,  then  this  assignment  is  not  fraudulent  and  void  as  against 
his  creditors,     (p.  726.) 

3.  But  if  the  provision,  that  these  goods  should  be  sold  at  private  sale, 

was  inseried  by  the  assignor  believing  at  the  time,  that  the  inter- 
est of  his  creditors  would  thereby  be  prejudiced,  and  with  a  view 
only  of  furnishing  remunerative  employment  to  himself  or  to 
the  assignee,  and  the  assignee  knew  this,  when  he  took  posses- 
sion of  the  stock  of  goods,  then  the  assignment  is  fraudulent 
and  will  be  void  as  against  all  the  creditors  of  the  assignor, 
(p.  733.) 

4.  But,  if  it  was  not  fraudulent,  when  the  assignee  took  possession 

of  this  stock  of  goods,  it  can  never  afterwards  become  fraudulent, 
so  as  to  deprive  the  creditors  secured  by  It  of  its  benefit,  by  any 
conduct  or  combination  of  the  assignor  and  assignee  or  either  of 
them  entered  into  subse^iuently.     (p.  734.) 

Green,  Judge,  furnishes  the  following  statement  of  the 
case : 

H.  T.  Earles,  a  merchant  in  Milton,  Cabell  county,  West 
Virginia,  failing  in  business  on  September  29,  1882,  made 
the  following  assignment  to  A.  D.  Neal  of  Milton : 

"Know  all  men  by  these  presents,  that  I,  H.  T.  Earles, 
merchant  doing  business  at  Milton,  W.  Va.,  have  this  day 
sold,  assigned  and  delivered  to  A.  D^  Xeal  all  that  certain 
stock  of  general  merchandise  now  in  my  store  at  Milton, 
consisting  of  dry  goods,  boots  and  shoes,  hats  and  caps, 
clothing,  notions,  hardware,  jewelry,  &c.,  and  all  other  things 
therein  excepting  the  groceries  and  queensware  sold  to'  Par- 
ish and  McKenney. 

"The  said  Neal  is  to  sell  said  goods  at  private  sale  as  soon  as 
possible,  and  with  the  proceeds,  after  paying  expenses  of  sale, 
he  shall  pay — first,  T.  J.  Duncan  &  Co.  the  sum  of  $314.00, 
to  Allemong,  Baer  &  Co.  the  amount  I  owe  them,  and  if  the 
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proceeds  are  not  sufficient  to  pay  both  of  the  aforesaid  claims, 
then  they  shall  be  paid  pro  ratr,  neither  having  priority  over 
the  other. 

"Secondly,  after  paying  the  above  claims  then  the  remain- 
ing proceeds  shall  be  divided  ;?ro  rate  among  ray  other  credi- 
tors, viz :  Geo.  F.  Conkling  &  Co.,  L.  Z.  Cadot  &  Co.,  Mad- 
dox  Brothers,  Jno.  T.  Halliday  &  Co.,  Loth,  Hasa  &  Co., 
Damrin  &  Co.,  Ball  &  Brothers,  P.  Whitlock,  HoocHstadter 
Brothere  and  Jno.  Dages  &  Co.,  and  any  other  creditors, 
whose  names  have  been  omitted,  as  this  assignment  is  made 
for  the  benefit  of  my  creditors  in  the  manner  aforesaid. 

"Witness  my  hand  this  29th  day  of  September,  1882. 

"H.  T.  Earles." 

On  the  same  day  this  assignment  was  acknowledged  and 
recorded.  The  next  day  A.  D.  Neal,  the  assignee,  took  poj?- 
session  of  the  goods  assigned  and  took  an  invoice  of  them. 
Most  ot  the  goods  had  been  recently  purchased,  and  their 
cost-price  was  $686.52.  On  the  same  day  they  were  removed 
to  another  store  in  said  town,  the  rental  value  of  which  was 
$6.00  a  month ;  and  the  assignee  commenced  selling  them  at 
retail  and  continued  so  to  do  for  some  time,  for  how  long 
does  not  appear,  but  for  a  less  time  than  two  months.  While 
he  was  engaged  in  selling  these  goods,  an  execution  was  is- 
sued on  a  judgment,  which  John  T.  Halliday  &  Co.  had  re- 
covered against  H.  T.  Earles  in  the  circuit  court  of  Cabell 
county,  amounting  with  interest  and  costs  to  $469.25.  Thi3 
was  levied  by  the  sheriff  of  Cabell  county,  A.  Kyle,  on  this 
stock  of  goods  in  the  hands  of  A.  D.  Neal,  the  assignee.  He 
required  an  indemnifying  bond,  before  he  would  seize  and 
sell  the  goods,  and  this  indemnifying  bond  was  given  to  hira 
executed  by  Wm.  H.  Harvey  and  Thomas  H.  Harvey.  The 
sheriff  then  seized  and  sold  the  goods,  for  what  price  does 
not  appear.  He  then  for  the  use  and  at  the  costs  of  the  as- 
signee ot  the  goods,  A.  D.  Neal,  brought  suit  on  January  11, 
1883,  on  the  indemnifying  bond  against  the  obligors  in 
it,  W.  H.  Harvey  and  Thomas  H.  Harvey.  They  demurred 
to  the  declaration,  but  as  this  demurrer,  which  w^as  overruled, 
has  not  been  relied  on  in  this  Court,  and  as  I  see  no  defect  in 
the  declaration,  I  deem  it  unnecessary  to  state  it  more  fully. 
The  defendants  also  pleaded  hoh  damnificatus  and  a  special  plea, 


Digitized  by 


Google 


April,  1885.]  Kyle  v.  Haryevs.  719 

that  the  title  of  this  property  was,  when  seized  under  the 
Jieii  facias  by  the  sherift,  not  in  A.  D.  Neal,  the  assignee,  but 
was  in  H.  T.  Carles  and  liable  to  be  sold  under  this  execu- 
tion. These  pleas  were  replied  to  generally  and  issues  joined 
on  them.  On  March  16,  1883,  a  jury  was  sworn  to  try  these 
issues,  who  on  March  19,  found  a  verdict  for  the  defendants. 
A  new  trial  was  asked  by  the  plaintift  and  refused  by  the 
court;  and  a  bill  of  exceptions  was  taken  by  the  plaintift,  which 
sets  out  all  the  facts  proven  and  states  that  the  indemnifying 
bond,  which  was  in  the  usual  form,  was  presented  in  evidence 
to  the  jury  by  the  plaintift,  and  all  the  facts  above  stated 
proven,  and  then  it  proceeds  as  follows : 

"And  the  defendants,  to  maintain  the  issues  on  their  part, 
proved  that  it  would  take  from  four  to  twelve  mouths  to  sell 
a  stock  of  goods  like  the  one  conveyed  by  said  assignment 
at  private  sale,  and  that  a  public  sale  would  be  quicker,  and 
higher  prices  could  be  realized,  and  that  it  would  be  worth 
$35.00  tor  a  person's. salary  per  month  to  sell  them  at  aprivate 
sale  at  retail ;  that  when  Earles  made  said  assignment,  he 
caused  H.  C.  Simms,  attorney  for  J.  T.  Duncan  &  Co.,  to 
scratch  out  the  word  '  public '  on  said  assignment  where  the 
provision  was  made  for  a  public  sale  or  private  sale,  and  make 
the  assignment  read  as  it  now  stands;  that  the  reasons  given 
by  said  Earles  for  striking  out  the  word  '  public '  was  that  he 
thought  Neal  could  make  them  bring  more  at  a  private 
than  at  a  public  one ;  that  H.  C.  Simms,  as  attorney  for  said 
Duncan  &  Co.,  procured  Earles  to  make  said  assignment ; 
that  none  of  the  other  creditors  knew  of  the  assignment  at 
the  time  of  making  the  same  except  said  Duncan  &  Co.,  and 
that  W.  H.  Harvey  went  to  said  Earles  a  few  days  after  he 
made  said  assignment,  and  that  Earles  told  him  he  had  about 
$200.00  in  money  which  he  had  in  his  pocket,  and  that  credi- 
tors could  not  get  that;  and  that  said  Harvey  acted  as  clerk 
when  the  sheriff  sold  said  goods  under  the  execution ;  and 
that  Earles  was  insolvent  and  owed  $2,000.00  at  the  time  of 
said  assignment ;  and  that  the  assignee  Neal  and  he  were 
going  to  sell  at  retail  the  said  goods ;  and  proved  that  goods 
sold  as  prescribed  in  this  assignment  would  not  bring  more 
than  fifty  per  cent,  of  their  value.  And  these  were  all  the 
material  facts  proved  by  both  sides. 
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"  The  plaintift's  attorney  asked  the  following  instruction  to 
be  given  by  the  court  to  the  jury  : 

"  '  The  court  instructs  the  jury  that  the  written  assign- 
ment of  Earles  to  Neal  in  this  case  is  not  fraudulent  upon 
its  face,  and  unless  the  defendants  prove  clearly  that  Earles 
made  it  for  fraudulent  purposes  with  intent  to  hinder,  delay 
and  defraud  creditors,  and  that  that  fraudulent  purjiose  and 
intent  to  hinder,  delay  and  defraud  creditors  was  known  by 
A.  D.  Ifeal,  the  plaintiff*,  or  by  the  creditors  of  said  Earles 
secured  therein  at  the  time  of  said  assignment,  then  it  is  not 
and  can  not  be  made  fraudulent  in  any  way  or  manner/ 

"  And  the  defendants,  by  their  attorneys,  objected  to  the 
giving  of  the  same,  and  the  court  sustained  the  objections 
and  refused  to  give  the  same  to  the  jury ;  to  which  ruling  of 
the  court  in  refusing  to  give  said  instruction  the  plaintifi 
excepted. 

"  And  the  defendants  asked  the  court  to  give  the  following 
instruction  to  the  jury :  'If  the  jury  believe  trom  the  evi- 
dence that  the  assignment  read  in  evidence  to  the  jury  was 
made  by  H.  T.  Earles  with  intent  to  hinder,  delay  or  defraud 
any  ot  his  creditors,  they  should  find  for  the  defendants.' 

"  To  the  giving  of  which  the  plaintiff  objected ;  the  court 
overruled  plaintiff's  objection  and  gave  said  instruction  to  the 
jury ;  to  which  ruling  of  the  court  the  plaintiff  excepted. 

"Thereupon  the  jury  retired  to  their  room  to  consider  of 
their  verdict,  and  afterwards  returned  into  court  with  a  ver- 
dict in  the  following  words,  to-wit : 

"  'We,  the  jury,  find  for  the  defendants.' 

"The  plaintiff,  by  his  attorneys,  moved  the  court  to  set 
aside  said  verdict,  because  it  was  contrary  to  the  law  and  the 
evidence  in  the  case,  and  grant  him  a  new  trial.  The  court 
overruled  said  motion  to  set  aside  said  verdict  and  grant  a 
new  trial  and  gave  judgement  upon  said  verdict  against  the 
plaintiff'. 

"To  which  ruling  of  the  Court  in  refusing  to  set  aside  said 
verdict  and  grant  a  new  trial,  the  plaintiff,  by  his  attorneys, 
excepts  and  prays  that  this  his  bill  of  exceptions  to  all  of  the 
rulings  of  the  court  aforesaid,  and  each  one  thereof,  may 
be  signed,  sealed  and  made  a  part  of  the  record  in  this  case, 
which  is  accordingly  done." 
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The  court  on  March  22, 1883,  entered  up  a  judgment,  that  the 
defendants  recover  of  the  plaintiff  their  costs  about  this  suit 
expended  including  an  attorney's  fee  of  $10.00. 

Simms  Sc  Enslow  for  plaintiff"  in  error. 

No  appearance  for  defendant  in  error. 

Green,  Judge  : 

The  only  question  arising  in  this  case,  which  has  been 
argued  by  counsel  in  this  Court,  is,  whether  the  assignment 
executed  by  H.  F.  Earles  to  A.  D.  Neal  dated  September  29, 
1882,  transferring  to  him  a  stock  of  goods  in  the  town  of 
Milton  to  pay  two  preferred  creditors  and  then  to  distribute 
the  proceeds  pro  rata  amongst  all  the  creditors  of  the  grantor 
was  fraudulent  on  its  face.  Our  statute  of  frauds  provides, 
that  "every  assignment  given  with  intent  to  delay,  hinder 
or  defraud  creditors  shall  iis  to  such  creditors  be  void."  Code 
chapter  74,  section  1.  To  make  an  assignment  void  as  to 
creditors  under  this  statute,  it  is  not  suflBcient  that  the  effect 
of  it  is  to  delay  or  hinder  creditors ;  for  every  assignment  of 
a  man*8  property  however  good  and  honest  the  consideration 
must  necessarily  hinder  and  delay  his  other  creditors,  for  it 
diminishes  the  fund,  out  of  which  his  creditors  may  obtain 
satisfaction  of  their  debts.  But,  to  render  it  void  against  them, 
it  must  be  made  with  intent  to  delay,  hinder  or  deiraud 
them.  {Meux  v.  Howell^  4  East  13 ;  Dance  v.  Seaman^  11 
Grat.  778.)  But  as  the  law  presumes  every  man  to  intend 
the  legal  consequences,  which  must  naturally  flow  from  his 
voluntary  acts,  if  on  the  face  of  an  assignment  there  are 
provisions,  which  are  contary  to  the  public  policy  of  the 
State  establisVied  -by  statute-law  or  by  the  decisions  of  the 
court  for  the  protection  of  creditors,  and  the  effect  ot  which 
is  at  the  same  time  to  hinder  and  delay  creditors  in  a  manner 
declared  illegal  by  statute-law  or  by  the  decisions  of  the 
court,  the  law  will  conclusively  presume,  that  the  maker  of 
such  an  assignment  intended  to  hinder  and  delay  his  credi- 
tors by  the  insertion  of  such  provisions  in  the  assignment; 
and  therefore  the  courts  as  a  matter  of  law  declare  such  as- 
signments fraudulent  on  their  face  or  as  it  is  generally  ex- 
pressed, they  are  fraudulent  perse. 

.  91 


Digitized  by 


Google 


722  Kyle  r.  Harveys.  [Sup.  Ct. 

Is  the  assignment  in  this  ease  of  that  character?  The 
courts  in  the  different  States  of  the  Union  have  reached 
divers  conclusions  as  to  what  provisions  may  be  inserted  in 
an  assignment  or  deed  of  trust  for  the  benefit  of  creditors 
without  making  it  fradulent  jt>fT  se.  I  shall  confine  myself  to 
the  consideration  of  the  provisions  which  may  be  inserted  in 
such  an  assignment  or  deed  of  trust  as  to  the  management 
and  mode  of  selling  the  property  assigned  without  making 
it  fraudulent  per  se. 

The  courts  of  the  State  of  New  York  have  probably  gone 
further  than  those  of  any  other  State  in  the  Union  in  holding 
such  assignments  and  deeds  of  trust  fraudulent  on  their  face 
because  of  provisions  inserted  in  them  with  reference  to  the 
management  and  sale  by  the  assignee  or  trustee  of  the  prop- 
erty assigned.  They  appear  to  have  reached  the  conclusion, 
that  any  provision  inserted  in  such  an  assignment  or  deed  of  trust 
with  reference  to  the  management  or  sale  of  the  property^  which 
wonld.  delay  the  creditors  of  the  grantor  beyond  the  time,  which  they 
would  necessarily  be  delayed  by  the  mere  fact  that  the  property  wus 
placed  in  the  hands  of  an  assignee  or  trustee  to  sell  for  the  benefit 
of  the  creditors  secured,  would  make  the  assignment  or  deed  of  trust 
fraudulen  t  per  se.  As  stated  in  Dunham  v.  Waterman,  1 7  N.  Y.  9, 
the  conclusion  reached  is,"  that  a  debtor,  who  makes  a  voluntary 
assignment  for  the  benefit  of  creditors,  may  direct  in  general 
terms  a  sale  of  the  property  and  may  also  direct  upon  what 
debts  and  in  what  order  the  proceeds  shall  be  applied;  but 
beyond  this  he  can  prescribe  no  conditions  whatever  as  to  the 
management  or  disposition  of  the  assigned  property."  See 
also   Jessup  v.  Hulse,  21  N.  Y.  168. 

In  accordance  with  this  conclusion  it  is  held  in  New  York, 
that  a  power  granted  to  the  assignee  or  trustee  to  sell  on  credit 
made  the  assignment  fraudulent  per  se ;  for  this  of  course  did 
delay  creditors  beyond  the  time  for  which  they  were  ne/^es- 
sarily  delayed  by  putting  their  property  in  the  hands  of  the 
assignee  or  trustee  to  be  sold  for  the  benefit  of  creditors.  It 
is  apparently  now  settled  in  New  York  accordingly,  that  an 
express  power  conferred  on  the  assignee  or  trustee  to  sell  the 
property  on  credit  will  render  the  assignment  or  deed  of  trust 
fraudulent  per  se,  {Barney  v.  Griffin,  2  N.  Y.  365, 371 ;  Nich- 
olson  V.  Learitt,  6  N.  Y.  510  ;  Burdick  v.    Post,  6  N.  Y.  522; 
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F(yrter  v.  Williams,  9  N.  Y.  142 ;  Kellog  v.  Slawsoriy  11  N.  Y. 
302 ;  Brighmn.  v.  Tdlingkurst,  13  N.  Y.  215.)  But  in  reaching 
this  conchision  older  decisions  were  overruled.  [Rogers  v. 
DeForesU  7  Paige  272 ;  Nicholson  v.  Leaviti,  4  Sandf.  252.) 
But  it  may  now  be  regarded  settled  law  in  New  York, 
that  the  giving  ot  an  express  power  to  the  assignee  or  trus- 
tee to  sell  property  on  credit  makes  the  assignment  or  deed 
of  trust  fraudulent  j9<Tse.  {Gates  v.  AvdreioSy  37  N.  Y.  657  ; 
Morrison  v.  Brand,  5  Daly  40 ;  Bapalee  v.  Stewart,  27  N.  Y. 
310.)  And  this  conclusion  seems  to  be  a  necessary  conse- 
quence of  w^hat  is  regarded  as  the  public  policy  of  the  State 
of  New  York  with  reference  to  the  protection  of  creditors 
against  delays  in  the  collection  of  their  debts  by  the  act  of 
the  debtor.  The  fact  that  such  a  provision  was  made  by  the 
debtor  in  good  faith  to  prevent  a  sacrifice  of  the  property 
will  make  no  difference.  In  accord  with  these  views  it  was 
decided  in  Dunham  v.  Waterman,  17  N.  Y.  9,  that  a  provision 
in  the  assignment  or  deed  of  trust,  that  the  assignee  or  trus- 
tee might  continue  the  business  of  an  iron-foundry,  though 
intended  as  a  means  of  realizing  the  trust-fund  and  with  a 
a  view  merely  of  winding  up  the  business,  would  render  the 
assignment  or  deed  of  trust  fraudulent  per  se.  As  a  matter  of 
course  when  the  public  policy  is  such,  as  is  indicated  by  these 
decisions,  a  direction  contained  in  an  assignment,  that  the 
assignee  should  retail  property  on  credit,  would  render  the 
assignment fraudulent2>€r  se,  {Meacham  v.  Stearns,  9  Paige  398.) 
But  these  extreme  views  even  the  courts  of  New  York  have 
been  compelled  to  modify  or  evade.  It  was  usual  in  that 
State  and  others  to  insert  in  such  assignments  or  deeds  of 
trust  a  provision,  that  the  assignee  or  trustee  should  sell  and 
dispose  of  the  property  "  upon  such  terms  and  conditions,  as 
in  his  judgment,  he  should  think  best  and  most  to  the  in- 
terest of  the  parties  concerned."  It  would  seem  very  obvious, 
that  a  clause  thus  worded  would  authorize  a  sale  on  credit, 
and  according  to  these  New  York  decisions  render  the  as- 
signment or  deed  of  trust  fraudulent  per  se.  It  was  accord- 
ingly so  held  in  Lyon  v.  Plainer,  cited  in  Woodbum  v.  Mosher, 
9  Barb.  255,  but  not  reported.  The  court  also  in  Moir  v. 
Brown,  14  Barb.  39,  thought,  such  a  clause  certainly  gave  a 
power  to  sell  on  credit ;  and  in  Schufeldt  v.  Abernethy,  2Duer. 
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533,  the  court  held  that  these  words  by  necessary  implica- 
tion ^ave  a  discretionary  power  to  the  assignee  to  sell  upon 
credit,  and  it  therefore  rendered  the  assignment  on  its  face 
fraudulent  and  void. 

But  the  court  of  appeals  of  New  York  and  the  Supreme 
Court  of  this  State  being,  as  it  seems  to  me,  unwilling  to  carry 
out  to  their  full  extent  the  views,  which  they  had  expressed, 
that  any  discretion  expressly  conferred  on  the  assignee  as  to 
the  mode  or  terms  of  sale  would  render  an  assignment  fraudu- 
lent and  void  on  its  face,  have  held,  that  such  a  clause,  as  we 
have  quoted  above,  did  not  authorize  the  assignee  or  trustee 
to  sell  on  credit.  (See  Whitvej/  v.  Krows^  11  Barb.  198; 
Southworth  V.  Sheldon,  7  How  Pr.  414 ;  Kellog  v.  Sfawson^  16 
Barb.  66;  Same  Case,  11  N.  Y.  802;  Nichols  v.  McEwen,  21 
6arb.  65 ;  Same  Case,  17  N.  Y.  22.)  In  Gark  v.  FuUer,  21 
Barb.  128,  words  empowering  the  assignee  to  sell  and  pro- 
viding the  sale  might  be  made  "  in  such  manner  as  he  shall 
deem  best  and  most  for  the  interest  ot  the  parties  concerned," 
were  held  not  to  render  the  assignment  fraudulent  per  se 
because  they  did  not  authorize  a  sale  on  credit.  And  in 
Bellows  V.  Patridge,  19  Barb.  176,  the  court,  as  if  to  avoid 
the  consequences  ot  holding  every  deed  or  assignment  void 
and  fraudulent  on  its  face,  which  authorized  a  sale  on  credit, 
actually  held,  that  when  the  assignment  authorized  the  as- 
signee "  to  convert  the  assigned  property  into  money  by  sale 
either  public  or  private  as  soon  as  practicable  with  due  regard 
to  the  rightful  interest  of  all  the  parties  concerned,  and  in 
such  a  manner  as  might  in  the  judgment  of  the  assignee  be 
for  the  best  interest  of  the  estate,"  it  was  not  void  and  fraudu- 
lent per  sCy  because  the  power,  which  was  intended  to  he  given 
was  only  a  "  rightful "  or  ''  lawful  "  power,  and  that  if  a 
power  to  sell  on  creditwas  not  lawful, nosuch  power  was  given. 
In  Brighara  v.  TtUinghurst,  18  N.  Y.  220,  the  court  concludes  its 
opinion  thus:  "  The  true  rule  to  be  observed  is  this:  An  in- 
solvent debtor  may  make  an  assignment  of  all  his  estate  to 
trustees  to  pay  his  debts  with  or  without  preferences ;  but 
such  assignees  are  bound  to  make  an  immediate  application 
of  the  propert\%  and  any  provision  contained  in  the  assign- 
ment, which  shows  that  the  debtor  at  the  time  of  the  execution 
intended  to  prevent  the  immediate  applic^ation,  will  avoid  the 
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instrument,  because  it  shows  it  was  made  with  intent  to  hin- 
der and  delay  creditors  in  the  collection  of  their  debts,  such 
an  intent  expressed  in  the  instrument  or  proved  aliunde  is  fatal 
alike  by  the  language  of  our  statute  and  the  well  settled  adju- 
dication of  the  English  and  American  courts." 

The  objection  to  this  reasoning,  which  at  once  presents 
itself,  is,  that  every  assignment  or  deed  of  trust  necessarily 
hinders  and  delays  creditors  and  is  made  generally  with  the 
avow^ed  intent  of  delaying  and  hindering  them,  and  yet 
neither  in  New  York  nor  anywhere  else  is  such  an  assign- 
ment or  deed  of  trust  fraudulent  and  void  if  made  with  an 
honest  purpose,  such  as  preferring  creditors,  and  if  it  contains 
no  provisions  deemed  contrary  to  public  policy.  The  reasons 
here  assigned  for  holding  an  assignment  fraudulent  and  void 
as  to  creditors  would  render  every  assignment  for  the  benefit 
of  creditors  fraudulent;  and  this  is  not  sustained  by  any  de- 
cisions either  American  or  English. 

I  have  reviewed  these  New  York  cases  in  reference  to  what 
provisions  in  an  assignment  tor  the  benefit  of  creditors  with 
reference  to  the  management  and  sale  of  the  property  as- 
signed would  make  a  deed  fraudulent  as  to  creditors,  because 
the  New  York  cases  have  been  the  principal  cases  relied  upon 
by  the  defendant  in  error,  and  because  they  have  had  great 
influence  on  the  decisions  in  the  various  states  of  this  Union, 
especially  of  many  of  the  northern  states,  though,  as  we  will 
presently  see,  they  have  not  been  so  generally  followed  in  the 
decisions  in  the  southern  states.  These  decisions  in  reference 
to  the  effect  in  rendering  fraudulent  on  its  face  an  assignment 
for  the  benefit  of  creditors  of  a  provision  authorizing  the  as- 
signee to  sell  the  property  on  credit  have  been  followed  in 
Michigan,  {Suttm.  v.  Havford^  14  Mich.  19);  Minnesota, 
{GreenUafw.  Edes,2W\m\.  264;  Truitw  Oaldwell,  8  Minn. 
364);  Illinois,  (Pierce  v.  Breirster,  32  111.  268;  Boicen  v.  Park- 
hursiy  24  HI.  257) ;  Vermont,  {P-edfield^  J.  in  Mussey  v.  Noyes^ 
26  Vt.  462,  470 ;  Bennett,  J.  in  Page  v.  Olcott,  28  Vt.  465, 
468,469);  and  Wisconsin,  {Hutchison  v.  Lord,  1  Wis.  286; 
Haines  v.  Campbell,  8  Wis.  187).  The  New  York  case  of 
Dunham,  v.  Waterman,  17  N.  Y.  9,  receives,  it  may  be  sup- 
posed, some  support  from  the  case  of  the  Exchange  Bank  v. 
Inlon,  7  Md.  391,  though,  as  we  shall  hereafter  see,  this  ease 
is  really  based  upon  diflerent  principles. 
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But  even  in  states,  where  there  Las  been  shown  a  disposi- 
tion to  follow  the  New  York  decisions,  they  depart  from  the 
fundamental  principles,  on  which,  as  I  conceive,  the  New 
York  cases  I  have  cited  are  based,  that  is,  that  in  proddivg 
for  the  manayement  and  sale  of  the  property  assigned  noprovisiom 
can  be  made  in  the  assignment^  which  will  delay  creditors  beyoend 
what  necessarily  results  from  the  property  being  placed  in  t/ie  hands 
of  trustees  for  the  purpose  of  paying  creditors  of  the  grantor;  and 
therefore  a  debtor,  who  makes  a  voluntary  assignment  for  the  bene- 
fit of  creditors^  may  direct  in  general  terms  a  sale  of  the  property 
and  may  also  direct  upon  what  debts  and  in  what  order  the  proceeds 
shall  be  applied ;  bid  beyond  this  he  can  prescribe  no  conditions 
whaterer  as  to  the  management  or  disposition  of  the  assigned 
property. 

Now  it  has  been  very  generally  held  even  in  States,  which 
generally  follow  the  New  York  decisions,  that,  when  as  in 
the  case  before  us  the  property  of  the  debtor  is  insufficient 
to  pay  his  debts,  the  desire  to  protect  it  from  sacrifice  and 
have  it  realize  as  much  as  possible  is  not  inconsistent  with 
fair  dealing  and  honesty,  and  instead  of  violating  the  policy 
of  the  law  or  the  rights  of  creditors  is  in  harmony  with  both 
and  exempt  from  the  charge  of  fraud.  (Angell  v.  Rosenburg^ 
12  Mich.  241,  syllabus  and  page  264;  Burt  v.  McKinstry,  4 
Minn.  215 ;  Guer-in  v.  Hunt,  8  Minn.  490.)  Even  in  New 
York  I  find  no  cases  controverting  these  views ;  but  on  the 
contrary  I  find  cases  supporting  them.  Ely  v.  Cook,  18 
Barb.  614 ;  Ogdni  v.  Peters,  15  Barb.  664.  I  have  been  able 
to  find  no  expressions  of  opinion  anywhere  to  the  contrary  of 
these  views  except  in  a  single  instance  in  VeiTton  et  ai  v. 
Martin  ^  Smith,  8  Dana,  171,  of  first  edition.  Page  264  of  sec- 
.  ond  edition.  Judge  Ewing  says :  "  When  it  appears  on  the  face 
of  a  deed  of  trust  the  motive  of  making  it  was  to  prevent  asac- 
rifice  of  the  property,  a  bad  motive  is  shown  and  a  motive  to 
obstruct  the  ordinary  process  of  law  in  the  subjection  of  prop- 
erty to  the  payment  of  debts,  which  vitiates  the  whole  deed ; 
and  so  if  the  motive  and  intention  be  proved  aliunde  J'  When 
however  this  is  read  in  connection  with  the  balance  of  Judge 
Ewing's  opinion,  the  fair  inference  is  not,  that  the  deed  would 
be  necessarily  vitiated  by  a  provision,  which  was  inserted  to 
prevent  the  sacrifice  of  the  property,  for  in  that  case  he  upheld 
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the  deed  as  valid  and  not  fraudulent,  though  there  was  in  it 
a  provision  evidently  intended  by  the  grantor  to  prevent  a 
sacrifice  of  the  property,  the  provision  being  for  selling  by 
retail  the  stock  of  goods  conveyed.  All  that  Judge  Ewing 
probably  meant  by  what  is  above  quoted  is,  that  the  deed 
would  be  vitiated  and  would  be  fraudulent  if  the  only  motive 
the  grantor  had  in  making  the  deed  at  all  was  not  to  secure 
creditors  but  simply  to  prevent  his  property  from  being  sac- 
rificed by  a  sale  under  execution.  These  cases  however  show, 
that  when  by  the  manner  of  the  sale  there  appears  on  the  face 
of  the  deed  an  intent  to  prevent  the  property  from  being  sac- 
rificed, when  the  property  conveyed  was  sufficient  to  pay  all 
the  debts,  so  that  the  creditors  could  not  be  benefited  by  the 
delay  thus  produced  but  only  the  debtor,  to  whom  the  surplus 
would  be  coming,  then  such  provision  would  be  fraudulent 
and  would  vitiate  the  deed.  I  need  express  no  opinion  on 
this  last  point,  as  the  property  in  this  case  appears  on  the  face 
of  the  deed  to  be  insuflScient  to  pay  all  the  debts. 

The  decisions  above  cited  are  reconcilable  with  the  funda- 
mental basis  of  the  New  York  cases  which  we  have  before 
cited.  For  if  the  principles  laid  down  in  them  were  followed, 
any  provision  in  the  assignment,  which,  in  order  to  prevent  a 
sacrifice  of  the  property,  provided  any  other  mode  of  sale 
than  a  public  sale  for  cash,  would  make  the  deed  fraudulent 
on  its  face ;  but  the  reverse  was  held  in  these  cases. 

Applying  these  to  the  case  before  us,  the  property  of  the 
debtor,  W.  T.  Earles,  being  as  appeared  on  the  face  of  the 
assignment  of  September  24,  1882,  insufficient  to  pay  his 
debts,  the  eftbrt  to  protect  it  from  sacrifice  by  the  insertion 
of  the  provision,  that  the  assignee,  Neal,  should  sell  the 
goods  transferred  at  private  sale,  was  not  inconsistent  with 
fair  dealing  and  honesty,  and  instead  of  violating  the  policy 
of  the  law  or  the  rights  of  creditors,  it  is  in  harmony  with 
both  and  exempt  from  the  charge  of  fraud.  This  is  the  only 
provision  in  this  assignment,  which,  it  is  claimed  by  the  coun- 
sel for  the  defendant  in  error,  renders  it  fraudulent  on  its  face. 
We  have  seen,  that  in  several  of  the  northern  States  it  is  held, 
that  an  express  power  to  sell  on  credit  on  the  face  of  an  as- 
signment is  held  to  make  the  assignment  void  and  fraudulent 
on  its  face ;  but  such  a  power  is  very  commonly  inserted  in 
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such  assignraents  iu  many  of  the  southern  States;  and  in 
many  of  these  States  it  is  held,  that  such  a  power  does  not 
render  a  deed  of  trust  or  assignment  fraudulent  on  its  tace. 
This  is  held  in  Maryland  (Farquharson  v.  Eijchdberger^  15  Md. 
63 ;)  in  Missouri  {Johnson  v.  McAllister's  assignee,  80  Mo.  327), 
in  Texas  {Culton  v.  Baldioin,  22  Texas  724),  and  in  Virginia 
{Dance  v.  Seaman,  11  Qrat.  778,  785 ;  SkipioUh  v.  Qmning- 
ham,  8  Leigh,  273, 274.)  And  in  some  northei^n  States  apower 
given  to  the  trustee  to  sell  on  credit  will  not  per  se  vitiate  a 
deed  of  trust.  {Goncklivg  v.  Conrad,  6  Ohio  St.  611 ;  Hof- 
man  V.  MackaU,  b  Ohio  St.  124;  Billings  w.  Billings,  2  Csi, 
107,  114.)  These  decisions  are  in  direct  conflict  with  the  nu- 
merous New  York  cases  which  we  have  before  cited. 

There  can  be  no  question,  that  a  deed  of  trust  in  this  State 
will  not  be  fraudulent  per  se,  because  the  trustee  is  authorized 
to  sell  on  credit.  The  policy  of  Virginia  in  regarding  such 
a  power  as  not  vitiating  a  deed  of  trust  has  not  only  been 
adopted  in  this  State,  but  we  have  gone  still  further  and  by 
statute,  chapter  one  hundred  and  forty,  section  six  of  the 
Acts  of  1882,  provided  that,  when  the  deed  is  silent  as  to  the 
terms  of  sale,  it  shall  be  made  by  the  trustee  for  one-third 
cash,  and  the  residue  in  two  equal  payments  to  be  paid  in  one 
and  two  years  from  the  day  of  sale.  Thus  there  is  a  marked 
contrast  between  our  policy  and  the  policy  of  many  northern 
States  with  reference  to  the  propriety  of  authorizing  a  trustee 
in  a  deed  of  trust  to  sell  on  credit  This  diversity  between 
our  policy  and  that  of  certain  northern  States  mustto  a  greater 
or  less  extent  lessen  the  weight,  which  we  would  otherwise  at- 
tach to  the  decisions  in  such  States  as  to  what  provisions  iu 
an  assignment  or  deed  of  trust  for  the  benefit  of  creditors 
render  it  fraudulent  per  se,  that  is,  render  it  void  because  it 
is  in  violation  of  the  public  policy  of  the  State.  There  are, 
as  far  as  I  have  been  able  to  find,  comparatively  few  cases, 
where  there  has  been  any  expression  of  opinion  as  to  the  ef- 
fect of  expressly  authorizing  a  trustee  in  an  assignment  or 
deed  of  trust  for  the  benefit  of  creditors  to  sell  at  private  sale. 
There  is  no  question,  but  that,  if  the  assignment  or  deed  of 
trust  is  silent  as  to  the  mode  of  sale,  the  trustee  can  sell  for 
cash  or  on  reasonable  credit  upon  the  ordinary  principles, 
which  form  the  duty  of  the  trustee.     {Hoffmmi  v.  Mackall, 
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5  Ohio  St  124;)  and,  therefore,  it  seems  to  me,  there  ought 
not  to  be  an  objection  anywhere  to  authorizing  expressly  a 
trustee  to  sell  tor  cash  or  on  a  reasonable  credit.  It  has  been 
generally  held  that  a  power  may  be  given  to  a  trustee  to  s^ll 
at  either  public  or  at  private  sale.  {Halstead  v.  Gordon,  34 
Barb.  422;  Sackett  v.  Mansfield,  26  111.  21;  Hoffman  v.  Mack- 
aU,  5  Ohio  St.  124;  Ni/e  v.  Van  Hiisun,  6  Mich.  329;)  and 
in  Virginia  and  this  State  the  courts  have  gone  further  and 
held,  that  a  provision  in  a  deed  of  trust  to  secure  creditors 
that  the  trustee  may  continue  the  business  and  replenish  the 
stock,  if  intended  merely  as  a  means  of  realizing  the  trust- 
iund  and  with  a  view  of  winding  up  the  business,  is  not  fraudu- 
ulent  per  se  so  as  to  avoid  the  deed.  {Marks  et  al  v.  Hill  et  aL 
16  Grat.  400 ;  Harden,  v.  Wagner,  22  W.  Va.  357,  syl.  8 ; 
Williams  et  al  v.  Lord  ^  Robinson  et  al,  75  Va.  401,  paragraph 
5.)  This  goes  further  than  holding  that  a  provision  in  a  deed 
of  trust,  that  the  trustee  might  sell  at  private  sale  avoids  the  deed 
as  fraudulent /)er  se.  It  permits  him  not  only  to  be  authorized 
by  the  deed  of  trust  to  sell  the  goods  conveyed  at  private  sale, 
but  it  permits  him  to  be  authorized  to  sell  them  at  retail,  thus 
authorizing  him  to  continue  the  sale  tor  an  indefinite  time.  I 
do  not  doubt,  that,  if  in  the  performance  of  this  duty  he  either 
acted  in  bad  faith  or  showed  himself  incompetent  to  sell  out 
the  goods,  wares  and  merchandise  conveyed  to  him  in  a  reason- 
able time,  a  court  of  equity  could  interpose  and  substitute 
some  honest  and  competent  person  to  perform  this  duty. 

In  Doe  Ex  Dem.,  Shackleford  v.  The  Planters  and.  Merchants 
Bank  of  Mobile,  22  Ala,  238,  syl.  2,  and  p.  244,  it  was  held, 
that  a  provision  in  a  deed  of  trust  conferring  upon  trustees  "a 
just  and  reasonable  discretion  as  to  selling  at  private  or  pub- 
lic sale  for  cash  or  upon  time  with  ample  security,"  does  not 
render  the  deed  fraudulent  on  its  face.  In  Benjamin  Burgin 
V.  James  Burgin,  1  Ired.  Law  453,  syl.  3,  it  was  held,  that 
it  was  no  ground  for  a  court  to  pronounce  a  deed  of  trust 
fraudulent  jyer  se  as  against  creditors,  that  the  property  con- 
veyed was  to  be  sold  at  private  sale."  So  in  Shipivith's  ex- 
ecutor V.  Cunningham,  8  Leigh,  273, 274,  the  deed  of  trust  exe- 
cuted by  Richard  M.  Cunningham  to  Richard  W.  Boadnax 
and  Charles  F.  Osborne,  trustees,  dated  October  13, 1827,  that 
the  trustees  might  "  sell  the  property  either  publicly  or  pri- 
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vately,  in  whole  or  in  part  as  they  might  deem  best,  and  on  a 
credit  of  twelve  months,  or  such  other  terms  as  they  might 
deem  most  expedient."  This  deed  of  trust  was  assailed  as 
fraudulent  on  its  face,  but  not  because  of  this  provision. 
The  court  held  that  it  was  not  fraudulent ;  and  it  was  tacitly 
agreed  that  the  provisions  we  have  quoted  were  unobjection- 
able. But  a  power  expressly  given  to  ''  sell  the  goods,  wares 
and  merchandise  gradualli/  in  the  manner  and  on  the  terms, 
in  which  in  the  course  of  their  business  the  grantors,  mer- 
chants, had  sold  and  disposed  of  their  merchandise,"  was 
held  in  American  Exchavge  Bank  v.  Inloes,  7  Md.  391,  fraud- 
ulent on  its  face  and  to  be  regarded  by  the  court  as  a  device 
expressed  on  the  face  of  the  deed,  whereby  the  grantors, 
sought  through  the  instrumentality  of  a  trustee,  to  carry  on 
the  business  of  the  concern  in  the  same  manner,  in  which  it 
had  been  before  conducted,  and  for  an  indefinite  period,  free 
of  all  control  or  interference  on  the  part  of  the  creditors. 
The  court  says,  pp.  391,  392 :  "  There  are  cases,  it  is  true,  in 
which  deeds  of  trust  for  the  benefit  of  creditors  have  been 
sustained  as  valid,  which  contain  provisions  for  the  contino- 
ance  of  the  business  of  the  debtor  or  grantor  by  himself  or 
by  his  assignee  or  trustee.  (Jones  v.  Whitbread,  6  Eng,  Law 
&  Eq.  Rep.  431 ;  Man  v.  Wilsniore,  8  Tenn.  Rep.  521 ;  Om- 
ningham  v.  Freeborn,  11  Wend.  240 ;  DeForest  v.  Ba4xm^  2 
Conn.  633 ;  Vandal  v.  Carpet  Company,  13  Conn.  383 ;  HUch' 
cock  V.  Cadmm,  2  Barb.  S.  C.  Rep.  381 ;  Foster  v.  Saw  Com- 
pany, 12  Pick.  451 ;  Woodward  v.  MarshaU,  22  Pick.  468 ; 
Ravmesv.  Alston,  5  Ala.  Rep.  297.)  But  it  will  be  found  on 
examination  of  the  cases,  that  most,  if  not  all  of  them,  rest 
upon  the  important  principle,  not  applicable  to  the  present 
case,  that  the  stipulation  in  question  was  designed  more  effec- 
tually to  promote  the  interest  of  the  creditors,  and  not  in- 
tended for  the  benefit  of  the  djebtor ;  or  when  it  was  intended 
to  be  auxiliary  in  the  winding  up  of  the  debtor's  busine^ 
as  when  he  had  on  hand  at  the  time  oi  the  assignment  un- 
manufactured material  in  the  way  of  his  business  or  the  like,'' 
The  case  before  us  differs,  it  seems  to  me,  most  materially 
from  this  Maryland  case.  In  that  ease  the  deed  provided, 
that  the  trustee  might  sell  the  goods,  wares"  and  merchandise 
at  retail  and  on  credit  as  the  grantors,  merchants,  had  pre- 
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viously  done.  This  was  the  meaning  given  to  the  language 
of  the  deed  by  the  court  (p.  389-390 )  and  the  court  evidently 
regarded  it  as  a  mere  device  to  carry  on  indefinitely  their 
business  in  the  name  of  a  trustee  of  their  own  selection.  If 
this  was  the  fair  deduction  from  the  language  of  the  deed, 
then  thecourt  could  not  well  do  otherwise  than  topronounce  it 
fraudulent  on  its  face.  In  our  case  the  assignment  provides, 
that  the  assignee  shall  sell  the  goods  at  piivate  sale  as  soon  as 
possible.  This  is  strikingly  different  from  the  deed  in  the 
Maryland  case.  The  assignee  in  the  case  before  us  might 
have  sold  out  the  entire  stock  of  goods  the  next  day,  it  he 
could  have  found  a  purchaser  at  a  fair  price  ;  and  this,  it  was 
not  improbable,  he  might  have  done.  Another  merchant 
engaged  in  business  might  well  be  willing  to  give  for  this 
stock  of  goods  more  than  it  would  have  sold  for  at  public 
auction  for  cash  ;  and  it  the  assignee  had  found  such  a  pur- 
chaser, it  would  have  been  his  duty  to  sell  to  him  the  whole 
stock  of  goods ;  for  the  deed  directs  him  to  sell  them  private- 
ly and  as  soon  as  possible.  The  Maryland  deed  did  not  by  its 
terms  permit  a  sale  at  once  of  the  goods.  By  its  terms  they 
could  only  be  disposed  of  at  retail  and  that  too  for  caah  or 
on  credit;  and  the  assignee  was  forbidden  to  sell  them  at 
once,  if  he  could  get  a  purchaser  at  a  fair  price,  but  he  was 
required  to  sell  these  goods  gradualbf.  The  court  interpreted 
this  as  showing,  that  it  was  only  a  device,  whereby  the 
grantors  proposed  to  conduct  their  business,  as  they  had  done, 
by  simply  using  the  trustee  as  an  agent.  Hence  they  pro- 
nounced the  deed  as  fraudulent.  But  it  would  be  a  most  un- 
fair deduction  to  construe  the  assignment  in  the  case  before 
us  as  a  device  on  the  part  of  the  grantor  to  continue  his  bus- 
iness, just  as  he  had  done,  only  using  the  name  of  the  grantee. 
We  have  seen  that  an  authority  to  sell  the  property  conveyed 
where  a  stock  of  goods  or  any  other  kind  of  property  pri- 
vately is  not  per  se  in  this  State  or  Virginia  fraudulent,  even 
where  the  authority  authorizes  the  trustee  to  sell  on  credit. 
This  assignment  only  authorizes  the  trustee  to  sell  privately 
and  directs  this  to  be  done  as  soon  as  possible.  This  pro- 
vision seems  to  me  to  have  been  obviously  inserted  in  this 
assignment  for  the  benefit  of  the  creditors  and  not  as  in  the 
deed  of  trust  in  the  Maryland  case  simply  to  hinder  and  de- 
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lay  them.  The  grantor  evidently  thought,  that  a  public  sale 
of  their  stock  of  goods  might  result  in  a  sacrifice  and  a  loss 
tq  his  creditors ;  for  it  must  be  borne  in  mind,  that  this  as- 
signment shows  on  its  face,  that  the  grantor  regarded  this 
stock  of  goods  as  entirely  insufficient  to  pay  his  debts  secured 
by  it.  This,  we  have  shown,  according  to  all  the  authorities 
fully  justified  him  in  inserting  a  provision  intended  to  pre- 
vent a  sacrifice  of  the  property ;  for  under  such  circumstances 
it  could  not  but  be  considered,  that  he  was  looking  in  making 
such  provision  principally,  if  not  entirely,  to  the  benefit  it 
would  confer  on  his  creditors;  and  this  was  not  only  not 
fraudulent  but  praiseworthy. 

The  assignment  does  not  show  accurately  the  character  ot 
his  stock  of  goods,  except  that  it  consisted  of  '*dry  goods, 
boota  and  shoes,  hats  and  caps,  clothing,  notions,  hardware, 
jewelry",  &c.;  a  general  stock  of  merchandise  excepting  gro- 
ceries and  queensware,  which  had  been  sold  to  Parish  & 
McKinney.  It  seems  to  me  but  a  rosonable  expectation  on 
the  part  of  the  grantor,  that  the  assignee  might  in  a  short 
tin)e  find  a  purchaser  of  all  this  stock  of  goods — might  dis- 
pose of  them  to  some  merchant  at  a  fair  price,  just  as  he 
himself  had  sold  his  groceries  and  queensware.  Nor  do  I 
see,  that  this  was  such  a  remote  possibility,  that  we  can  fairly 
conclude,  that  it  was  intended,  that  this  stock  of  goods  should 
be  sold  by  the  assignee  only  at  retail.  The  assignment  does 
not  so  provide  as  it  does  in  the  numerous  cases  above  referred 
to. 

My  conclusion  therefore  is,  that  the  assignment  made  by 
H.  L.  JCarles  on  September  29,  1882,  is  not  fraudulent  on  its 
face.  The  court  therefore  erred  in  refusing  to  grant  the  in- 
struction asked  by  the  counsel  of  the  plaintifl  below.  It 
should  have  been  granted  with  a  slight  modification.  The 
form,  in  which  it  should  have  been  granted,  is  this :  "The 
court  instructs  the  jury,  that  the  assignment  of  H.  T.  Earles 
to  A.  D.  Neal  dated  September  29, 1882  is  not  fraudulent  on 
its  face,  and  unless  the  jury  believe  from  the  evidence,  that 
H.  T.  Earles,  when  he  executed  this  assignment,  did  so  with 
intent  to  delay,  hinder  or  defraud  his  creditors,  and  that  this 
intent  on  his  part  was  known  to  A.  D.  Neal,  when  he  took 
possession  of  these  goods,  wares  and  merchandise,  then  the 
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assignment  is  not  fraudulent  in  fact  so  as  to  entitle  the  defend- 
ants bj'  reason  thereof  to  a  verdict."  The  court  also  erred 
in  granting  the  instruction  asked  for  by  the  counsel  for  the 
defendants  without  modification.  It  too  should  have  been 
modified  by  the  court  and  then  granted  in  this  form :  **If  the 
jury  believe  from  the  evidence,  that  the  assignment  of  H.  T. 
Earles  to  A.  D.  Neal  dated  September  29,  1882,  was  made 
by  H.  T.  Earles  with  intent  to  delay,  hinder  or  defraud  any 
of  his  creditors,  and  that,  when  A.  D.  Neal  took  possession 
of  these  goods,  he  knew  of  this  intent  on  the  part  of  H.  T. 
Earles,  then  the  plaintiff  can  not  recover  by  reason  of  the 
execution  of  this  assignment."  The  verdict  of  the  jury  on 
the  plaintiff's  motion  for  a  new  trial  ought  to  have  been  set 
aside  by  the  court  below  and  a  new  trial  awarded,  because  of 
these  errors  committed  by  the  court  in  refusing  to  modify 
the  plaintiff's  instruction  and  grant  the  same  so  modified 
and  in  granting  the  defendant's  instruction  without  modifica- 
tion, as  the  jury  were  probably  misled  by  these  errors  ot  the 
court.  And  this  Court  after  reviewing  the  judgment  of  the 
court  below  must  set  aside  the  verdict  of  the  jury  and  grant 
a  new  trial. 

As  the  case  then  must  be  tried  over,  I  deem  it  improper 
for  this  Court  to  express  any  opinion  as  to  the  evidence,  as  a 
different  case  may  be  presented  to  the  jury  at  the  next  trial. 
I  will  only  say,  that,  if  on  the  evidence  on  the  next  trial  the 
jury  should  believe,  that  H.  T.  Earles  had  the  direction  for- 
merly in  this  assignment  that  A.  D.  BTeal  should  sell  these 
goods,  wares  and  merchandise  at  public  or  at  private  sale 
altered  so  as  to  direct  the  goods  to  be  sold  at  private  sale  only 
with  the  bona  fide  purpose  on  his  part  to  prevent  the  sacrifice 
of  the  goods  and  with  the  bona  fide  purpose  of  realizing  the 
largest  amount  possible  for  the  creditors,  then  the  assignment 
is  neither  per  se  fraudulent  nor  fraudulent  in  fact,  nor  would 
the  fact,  that  the  jury  might  believe,  that  H.  T.  Earles  was 
mistaken  in  his  opinion,  that  the  selling  of  these  goods  at 
private  sale  would  be  promotive  of  the  interest  ot  his  credi- 
tors, vary  the  case  or  justify  them  in  finding  this  deed  to  be 
fraudulent.  But  if  on  the  other  hand  the  jury  from  the  evi- 
dence should  find,  that  H.  T.  Earles  in  making  this  change 
in  the  assignment  did  so  not  with  the  intent  or  belief,  that  he 
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would  thereby  prevent  a  sacrifice  of  these  goods  and  promote 
the  interest  ot  his  creditors  but  with  a  belief,  that  they  would 
be  thereby  prejudiced,  and  that  either  he  or  A.  D.  Jfeal 
would  be  benefited  at  the  expense  of  his  creditors  by  giving 
them  or  either  oi  them  remunerative  employment,  and  if  this 
intent  and  purpose  ot  H.  T.  Earles  was  known  to  A.  D.  Xeal, 
when  he  took  possession  of  these  goods,  wares  and  merchan- 
dise, then  the  jury  ought  to  find,  that  this  assignment  was 
fraudulent  in  fact  and  inoperative  to  confer  any  title  on  A. 
D.  Neal  as  against  any  ot  the  creditors  ot  H.  T.  Earles,  But 
if  this  assignment  was  not  fraudulent  at  the  time  A.  D.  If eal 
took  possession  of  these  goods,  wares  and  merchandise,  no 
action  or  conduct  of  A.  J).  Xeal  or  of  H.  T.  Earles  after  that 
could  make  it  fraudulent,  nor  could  any  combination  between 
them  made  subsequent  to  A.  D.  Neale's  taking  possession  of 
the  goods  to  continue  the  sale  of  these  goods  at  retail  in  order 
to  furnish  them  profitable  employment  at  the  expense  of  the 
creditors  of  H.  T.  Earles  render  the  assignment  fraudulent 
or  entitle  the  defendants  on  that  account  to  a  verdict. 

The  judgment  of  the  circuit  court  of  Cabell  county  of 
March  22,  1883,  must  beset  aside,  reversed  and  annulled ; 
the  plaintiff*  in  error  must  recover  of  the  defendants  in  error 
his  costs  in  this  Court  expended ;  and  this  Court  must  set 
aside  the  verdict  of  the  jury  and  award  the  plaintiff  a  new 
trial,  the  costs  of  the  former  trial  to  abide  the  result  of  the 
suit;  and  this  case  must  be  remanded  to  the  circuit  court  of 
Cabell  county  to  be  proceeded  with  according  to  the  princi- 
ples laid  down  in  this  opinion  and  further  according  to  the 
principles  governing  courts  of  law. 

Reversed.    Remanded. 


WHEELING. 
'^  ^  Hopkins  &  Janney  r.  Detwiler  &  Co. 

I  60    108 

Submitted  January  28, 1886.— Decided  April  18,  isas. 

A  negotiable  note  payable  to  A .  H.  Detwiler  &  Co.  is  secured  i»y  a  deed 
of  trust  executed  by  the  makers.    Just  before  this  note  became 
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due  the  makers  of  the  note  applied  to  A.  H.  D^twiler  to  permit 
them  to  draw  a  draft  on  Detwiler  &  English,  a  firm  in  which  A. 
H.  Detwiler  is  a  partner,  for  the  amount  of  this  note  payable  in 
ninety  days,  and  he  for  the  firm  of  Detwiler  &  English  agrees  that 
this  may  be  done  for  the  accommodation  of  the  makers  of  this  ne- 
gotiable note,  they  proposing  to  take  up  this  negotiable  note  with 
this  draft  and  to  pay  the  draft  when  it  falls  due.  This  draft  was  ac- 
cordingly so  drawn  payable  in  ninety  days.  The  makers  of  this 
no^e,  the  drawers  of  the  draft,  had  the  draft  discounted  by  a 
bank,  which  held  the  negotiable  note  for  collection,  and  the  bank 
surrendered  the  negotiable  note*to  them  and  sent  the  proceeds  of 
the  note  to  the  parries,  to  whom  the  negotiable  note  was  due ; 
and  the  makers  of  the  negatiable  note  at  once  sent  it  to  Detwiler 
A  English,  the  pf^rties  on  whom  they  drew  the  draft.  At  the  ex- 
piration of  the  ninety  days,  when  the  draft  became  payable,  the 
drawers  of  it,  the  makers  of  the  negotiable  note,  failed  to  pay  it 
according  to  their  promise,  and  the  parties  on  whom  it  was  drawn, 
Detwiler  &  English,  paid  it.  And  thereupon  A.  H.  Detwiler  & 
Co,,  the  payees  of  the  negotiable  note,  paid  to  Detwiler  &  Eng- 
lish the  full  amount  of  the  note,  that  being  the  amount,  which 
they  had  paid  to  take  up  the  draft ;  and  Detwiler  &  English 
transferred  the  negotiable  note  to  the  payees  of  it,  A.  H.  Detwi- 
ler &  Co.  Held  : 

This  note  will  not  be  regarded  by  a  court  of  equity  as  paid  or 
satisfied ;  but  the  credit  on  the  debt  represented  by  it  will  be 
regarded  as  simply  extended  for  ninety  days ;  and  the  pay- 
ment of  this  negotiable  note  may  be  enforced  by  A.  H.  Det- 
wiler &  Co.  out  of  the  property  conveyed  by  the  deed  of 
trust  for  its  security. 

Green,  Judge,  iurnishes  the  following  statement  of  the 
cabe : 

The  members  ol  the  firm  of  J.  B.  Detwiter  &  Co.,  millers, 
ot  Wheeling,  W.  Va.,  and  their  wives  on  July  16,  1864,  exe- 
cuted a  deed  oi  trust  to  J.  S.  Wheat  and  Sobieski  Brady, 
trustees,  of  Wheeling  on  certain  real  estate  in  Wheeling  to 
secure  first,  a  debt  due  to  Hopkins  &  Janney,  merchants  of 
Baltimore,  Md.,  evidenced  by  a  negotiable  note  of  $5,000 
executed  by  Detwiler  &  Co  to  Hopkins  &  Janney  dated  July 
16,  1864,  payable  five  years  after  date,  the  interest  pay- 
able semi-annually,  and  to  secure  any  note  or  notes  which 
may  be  given  in  renewal  or  extension  of  said  note  either  in 
whole  or  in  part,  the  deed  of  trust  providing :  "It  being 
hereby  understood  that,  if  the  said  J.  B.  Detwiler  &  Co.  or  the 
said  Hopkins  &  Janney  shall  upon  the  maturity  of  said  note 
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wish  to  extend  the  time  of  the  payment  thereof  for  a  like 
period  of  five  years,  they  or  either  of  them  shall  have  that 
privilege.  Secondly^  to  secure  to  A.  H.  Detwiler  &  Co. 
for  several  notes  dated  July  16,  1864,  payable  and  nego- 
tiable at  the  Merchants'  and  Mechanics'  Bank  of  Wheel- 
ing, the  first  tor  the  sum  of  $2,600.00  payable  twelve  months 
after  date,  the  second  for  the  sura  of  $2,480.00  payable  two 
years  after  date,  the  third  for  the  sum  of  $2,360.00  payable 
three  years  after  date,  the  fourth  for  the  sum  of  $2,240.00 
payable  four  years  after  its  date  and  the  fifth  for  the  sum  of 
$2,120.00  payable  five  years  after  its  date  amounting  to 
$11,800.00 ;  also  to  secure  any  note  or  notes,  that  may  be 
given  in  renewal  or  extension  of  any  one  or  more  of  said 
notes  either  in  whole  or  in  part,  and  thirdly  to  secure  also 
the  payment  of  the  debts  before  mentioned,  the  payment  of 
any  sum  or  sums  of  money  for  the  payment  whereof  the 
said  Hopkins  &  Janney  may  hereafter  become  in  any  manner 
liable  for  the  account  or  accomodation  ot  J.  B.  Detwiler  k 
Co.,  to  an  amount  not  exceeding  $5,000.00  whether  the  lia- 
bility may  have  been  incurred  as  acceptors  or  endorsers  of  J. 
B.  Detwiler  &  Co.,  or  in  any  other  manner  whatsoever."  J. 
B.  Detwiler  &  Co.,  were  required  by  this  deed  of  trust  to  keep 
the  property  conveyed,  as  mill  and  other  perishable  proper- 
ty, insured  for  the  benefit  of  the  cestui  que  trust  in  an  amount 
not  less  than  $15,000.00.  This  deed  of  trust  was  acknowl- 
edged and  duly  admitted  to  record  on  August  3,  1864. 
Shortly  thereafter,  in  August  1864,  by  an  agreement  between 
Hopkins  &  Janney  and  J.  B.  Detwiler  &  Co.  under  the  pro- 
visions for  debts  in  the  third  class  in  this  deed  of  trust  as 
above  quoted,  J.  B.  Detwiler  &  Co.  drew  a  sight-draft  for 
$3,000.00  on  Hopkins  &  Janney  on  August  13,  1864,  and  a 
like  sight-dratt  for  $2,000.00  on  August  20, 1874.  These  two 
drafts  were  paid  on  sight  by  Hopkins  &  Janney. 

On  July  21, 1866,  the  property  conveyed  by  this  deed  of 
trust  was  destroyed  by  fire.  This  was  only  two  days  after 
the  second  note  for  $2,480.00  secured  in  the  second  class  in 
this  deed  of  trust  fell  due.  This  fire  rendered  J.  B.  Detwiler 
&  Co.  insolvent.  After  much  litigation  the  trustees.  Wheat 
and  Brady,  collected  the  insurance,  which  under  the  pro- 
visions  of  this  deed   of  trust   had   been  taken  in   different 
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insurance-companies  at  different  times,  in  all  $16,326.75. 
Before  this  fire  occurred  J.  B.  Detwiler  &  Co.  paid  the  first 
negotiable  note  secured  in  the  second  class  in  said  deed  of 
trust  for  $2,600.00  due  on  July  19,  1865,  to  A.  H.  Detwiler 
&  Co.  Out  ot  the  funds  which  came  into  the  hands  of  the 
trustees  they,  or  rather  their  counsel,  Wheat  &  Forbes,  paid 
to  Hopkins  &  Janney  the  debt  of  $5,000.00  evidenced  by  the 
negotiable  note  of  J.  B.  Detwiler  and  secured  first  in  said 
deed  ot  trust.  But,  a  controversy  having  arisen  between 
Hopkins  &  Janney  and  A.  H.  Detwiler  &  Co.,  as  to  whether 
J.  B.  Detwiler  &  Co.  had  paid  off  at  maturity  on  July  19, 
1866,  their  negotiable  note  for  $2,480.00  payable  and  nego- 
tiable at  the  Merchants'  and  Mechanics'  Bank  of  Wheeling, 
the  trustees  Wheat  and  Brady  refused  to  pay  to  Hopkins  & 
Janney  anything  on  the  two  drafts  of  J.  B.  Detwiler  &  Co., 
for  $2,000.00  and  $3,000.00  respectively,  which  they  had  Ac- 
cepted and  paid  at  sight,  and  which  were  secured  in  the  third 
and  last  class  in  said  deed  of  trust.  There  was  in  the 
handsof  these  trustees  Wheat  and  Brady,  or  their  counsel  after 
the  payment  of  the  negotiable  note  of  $5,000.00  due  to  Hop- 
kins &  Janney  and  first  secured  more  than  enough  to  pay  the 
third,  fourth  and  fifth  negotiable  notes  to  A.  H.  Detwiler  & 
Co.,  secured  in  the  second  class  in  said  deed  of  trust,  but  not 
enough  to  pay  in  addition  the  whole  of  the  second  of  said 
notes,  which  fell  due  on  July  19,  1866,  thefirstof  said  five 
notes  so  secured  having  been  paid  by  J.  B.  Detwiler  &  Co. 
So  that,  if  in  fact  this  second  of  said  notes  for  $2,480.00  had 
been  paid  by  J.  B.  Detwiler  &  Co.,  then  a  considerable  bal- 
ance was  in  the  hands  of  the  trustees.  Wheat  and  Brady,  appli- 
cable to  the  payment  to  Hopkins  &  Janney  of  the  $5,000.00 
they  had  paid  on  the  two  drafts  of  J.  B.  Detwiler  &  Co.,  and 
which  are  secured  in  the  third  class  in  said  deed  of  trust. 
But  if  in  fact  this  second  note  of  6.  B.  Detwiler  &  Co.,  of 
$2,480.00  due  July  19,  1866,  had  not  been  paid  at  maturity 
by  J.  B.  Detwiler  &  Co.,  then  the  whole  balance  in  the  hands 
of  the  trustees,  Wheat  and  Brady  was  payable  to  A.  H.  Det- 
wiler &  Co.,  on  the  notes  still  unpaid  and  secured  in  the  second 
class  in  said  deed  of  trust.  But  the  trustees  refused  to  assume 
the  responsibility  of  deciding  this  dispute  and  would  not  pay 
over  this  fund  in  controversy  to  either  party,  till  the  court 
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should  decide  to  whom  it  was  properly  payable.  Hopkins  k 
Janney  therefore  brought  a  suit  in  chancery  in  the  circuit 
court  of  Ohio  county  on  January  31, 1871,  making  these 
trustees,  Wheat  and  Brady,  and  their  attorneys,  Wheat  k 
Forbes,  in  whose  hands  the  funds  in  controversy  were,  A.  H. 
Detwiler  &  Co.,  the  other  claimants  of  this  fund,  and  J.  B. 
Detwiler  &  Co.,  tor  the  purpose  of  getting  a  decision  by  the 
court  of  this  dispute.  The  plaintifts  filed  their  bill  at  Febru- 
ary rules  1871.  But  it  was  lost;  and  nothing  was  done  in  the 
cause  for  some  twelve  years. 

After  some  years  Wheat  &  Forbes,  attorneys  for  the  trustees, 
Wheat  and  Brady,  as  nothing  had  been  done  by  the  plaintifla, 
Hopkins  &  Janney,  beyond  tiling  their  bill,  which  was  lost, 
determined  to  pay  over  the  fund  in  controversy  to  the  claim- 
ants of  A.  H.  Detwiler  &  Co.;  but  as  this  suit  was  still  on  the 
docket  and  not  abandoned,  they  required  an  indemnifying 
bond  to  be  given  them  before  paying  over  the  fund,  and 
such  bond  was  given.  Some  years  afterwards,  on  January 
19,  1883,  the  plaiutiffw,  Hopkins  &  Janney,  by  leave  of 
the  court  filed  a  bill  to  supply  the  loss  of  the  original  bill  and 
the  defendants,  J.  B.  Detwiler,  A.  H.  Detwiler  &  Co.  and  H. 
Forbes,  filed  answers  claiming  that  this  note  of  $2,480.00  exe- 
cuted by  J.  B.  Detwiler  &  Co.  to  A.  H.  Detwiler  &  Co.,  due 
July  19,  1886,  secured  by  said  deed  of  trust  was  not  paid  at 
maturity  by  J.  B.  Detwiler  &  Co.,  but  that  at  the  time,  when 
the  debt  represented  by  it  was  due,  it  was  simply  extended 
for  ninety  days  by  a  draft  drawn  by  J.  B.  Detwiler  &  Co.  on 
Detwiler  &  English,  a  Philadelphia  firm,  of  which  A.  H.  Det- 
wiler was  the  most  prominent  member.  To  these  answ^ers 
there  was  put  in  a  general  replication.  In  reference  to  this 
question  of  controversy  the  plaintifl^  took  the  deposition  of 
John  Wagner  who  was  cashier  of  the  National  Bank  of  West 
Virginia,  where  his  deposition  was  taken  August  30,  1884, 
which  dei)osition  was  excepted  to  by  the  defendants.  The 
defendants  took  the  depositions  of  James  W.  English,  a 
former  clerk  of  A.  H.  Detwiler  &  Co.,  and  of  A.  H.  Detwiler 
and  Isaac  Detwiler,  of  the  firm  of  A.  H.  Detwiler  &  Co. 
The  pleadings  and  evidence  in  the  cause  show  all  the  facts 
above  stated  ;  and  in  reference  to  this  question  in  dispute,  as 
to  whether  this  negotiable  note  of  $2,480.00  was  or  was  not 


Digitized  by 


Google 


April,  1885.]  Hopkins  v,  Detwiler.  739 

paid  by  J.  B.  Detwiler,  the  substance  of  the  statements  of  the 
parties  and  of  the  evidence  is  as  follows:  J.  B.  Detwiler  in 
his  answer  says  in  reference  thereto  : 

"When  the  second  note  became  due,  the  said  second  note 
was  in  one  ot  the  Wheeling  banks  for  collection,  and  as  our 
firm  of  J.  B.  Detwiler  &  Co.  were  not  able  to  meet  it,  we 
asked  the  privilege  of  the  firm  ot  Detwiler  &  English,  of 
Philadelphia,  to  draw  upon  them  for  the  amount  of  said  note 
at  ninety  days  in  order  to  save  the  credit  of  our  firm.  We 
always  considered  Mr.  A.  H.  Detwiler,  who  was  the  princi- 
pal man  or  member  of  both  the  firm  of  Detwiler  &  English 
and  of  A.  H.  Detwiler  &  Co.,  to  be  the  real  owner  of  the  said 
notes  given  and  secured  by  us  as  aforesaid,  and  the  request 
was  made  more  to  him  than  to  the  said  firm  of  Detwiler  & 
English.  Thej'  gave  us  permission  to  draw  upon  thom  at 
ninety  days,  but  they  still  kept  our  note,  and  it  was  not  to  be 
considered  paid  ,unle8s  we  met  and  paid  the  ninety  day  draft. 
This  we  tound  ourselves  unable  to  do  when  it  became  due, 
and  so  it  went  to  protest,  and  they  held  both  the  note  and 
the  draft.  This  second  note  was  never  paid  by  us,  and  is  still, 
so  far  as  T  know,  in  the  hands  of  the  said  A.  H.  Detwiler  &  Co." 

A.  II.  Detwiler  &  Co.,  in  their  answer  in  reference  to  this 
matter  say  : 

"A  short  time  before  the  second  of  said  notes  so  secured  to 
these  defendants  became  due  and  payable,  it  was  placed  for 
collection  in  one  of  the  Wheeling  banks ;  and  about  the  time 
of  its  maturity  the  makers  of  said  note,  the  said  firm  ot  J.  B. 
Detwiler  &  Co.,  requested  the  firm  of  Detwiler  &  English  to 
allow  them  the  privilege  of  drawing  upon  them  for  an  amount 
sufiicient  to  meet  the  said  note  when  it  became  due.  The 
firm  ot  A.  II.  Detwiler  &  Co.  being  then  dissolved  and  out  of 
business,  Mr.  A.  H.  Detwiler,  one  of  these  defendants  and 
respondents,  was  the  principal  member  and  managing  part- 
ner of  the  firm  of  A.  IT.  Detwiler  &  Co.  while  in  existence, 
and  also  of  the  firm  of  Detwiler  &  English,  then  engaged  in 
business  in  Philadelphia,  Pennsylvania,  and  at  the  time  of 
the  maturity  of  this  second  note,  he  had  it  under  his  control. 
The  request  above  spoken  of  of  said  J.  B.  Detwiler  &  Co.  to 
draw  upon  the  firm  of  Detwiler  &  English,  was  granted,  and 
accordingly  they  drew  upon  said  firm  for  an  amount  suflScient 
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to  meet  said  note.  Said  draft  was  at  ninety  days.  These  de- 
fendants refer  to  said  draft  filed  with  H.  Forhes's  answer  as 
Exhibit  *  E  '  and  ask  that  it  be  read  as  apart  of  this  answer. 
And  it  was  understood  and  agreed,  that,  if  the  said  draft  was 
not  paid  at  maturity,  it  was  not  to  be  considered  a  payment 
of  the  said  note,  and  the  said  note  was  not  given  up  but  was 
still  held  by  the  said  firm  of  A.  H.  Detwiler  &  Co.,  and  as  the 
said  draft  was  not  paid  at  maturity,  the  said  note  was  never 
given  up,  but  is  still  in  the  possession  and  the  property  ot 
the  firm  of  A.  H.  Detwiler  &  Co." 

H.  Forbes  in  his  answer  states  that  the  second  note  of 
$2,480.00  was  placed  in  his  hands  for  collection  by  A.  H. 
Detwiler  &  Co.  ;  and  he  produces  and  files  it  with  his  an- 
swer. 

The  deposition  of  John  Wagner,  cashier  in  behalf  of  the 
plaintiffs,  is  as  follows: 

"  I  am  cashier  of  the  National  Bank  of  West  Virginia  at 
Wheeling.  I  find  by  reference  to  the  books  that  on  the  11th 
day  of  July,  1866,  this  bank  received  from  John  Jordan,  Jr., 
president  of  the  Manufacturers'  National  Bank  ot  Philadelphia, 
Pennsylvania,  for  collection,  a  note  made  by  J.  B.  Detwiler 
&  Co.,  payable  to  A.  H.  Detwiler  &  Co.,  dated  July  16, 1864, 
payable  two  (2)  years  after  date  for  $2,480.00 ;  that  on  the 
20th  Df  July,  1866,  this  bank  remitted  to  the  Manufacturers' 
National  Bank  of  Philadelphia,  $2,473.80,  which  with  $6.20 
exchange  that  was  charged  for  collection,  makes  $2,480.00. 
The  receipt  of  this  remittance  was  acknowledged  by  the  Man- 
ufacturers' National  July  23, 1866.  I  further  find  that  on  the 
19th  of  July,  1866,  this  bank  (National  Bank  of  West  Vii^ 
ginia)  discounted  for  J.  B.  Detwiler  &  Co.  a  draft  drawn  by 
them  July  19,  1866,  on  Detwiler  &  English  at  ninety  days  for 
$2,480.00.  This  draft  was  enclosed  by  the  bank  July  19, 
1866,  to  J.  Hockley,  cashier,  Philadelphia,  of  the  Bank  of 
North  America  for  collection,  and  was  charged  to  that  bank 
October  24,  1866.  I  make  the  loregoing  statement  entirely 
from  the  original  entries  in  the  books  ot  the  bank  and  from 
its  correspondence.  I  have  no  personal  knowledge  ot  the 
facts  as  I  was  not  then  cashier  of  the  bank.  The  foregoing 
is  all  that  I  find  in  relation  to  the  transaction." 

The  deposition  of  James  W.  English,  a  former  clerk  of  A. 
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H.  Detwiler  &  Co.,  taken  by  the  defendants,  threw  but  little 
light  on  this  subject.  He  states,  that  this  second  note,  the 
subject  of  controversy,  was  paid  by  a  draft  on  Detwiler  & 
English  at  ninety  days,  which  he  thinks  was  protested,  but 
he  does  not  speak  confidently,  as  he  speaks  only  from  memory. 
He  says  this  draft  was  accepted  by  Detwiler  &  English,  which 
A.  H.  Detwiler  of  that  firm,  had  permitted  J.  B.  Detwiler  & 
Co.  to  draw  on  them  to  save  this  note,  when  it  fell  due.  He 
was  the  confidential  book-keeper  of  A.  H.  Detwiler  &  Co., 
but  had  not  been  in  their  employment  for  five  years,  and 
spoke  from  his  memory  and  says  he  can  speak  with  confidence, 
because  he  had  been  so  conversant  with  the  affairs  of  A.  H. 
Detwiler  &  Co. 

A.  H.  Detwiler  deposes  : 

"  When  the  second  one  came  due,  they  asked  the  privilege 
of  drawing  on  us  at  ninety  days,  stating  that  at  the  expiration 
of  that  time  they  would  pay  it.  J.  B.  Detwiler  &  Co.  asked 
theprivilege  of  drawing  on  Detwiler  &  English,  of  which 
firm  I  was  a  member.  They  failed  to  pay  the  draft  at  ma- 
turity. They  took  up  the  note  in  Wheeling  and  gave  it  back 
to  us.  We  threw  the  note  of  J.  B.  Detwiler  &  Co.  in  bank 
for  collection.  They  took  up  their  note  with  the  draft  on 
Detwiler  &  English.  They  returned  us  then  the  note  to  Det- 
wiler &  English.  Detwiler  &  English  transferred  the  note  to 
A.  H.  Detwiler  &  Co.  Detwiler  &  English  had  no  interest 
in  it,  and  the  note  was  handed  back  to  me  (A.  H.  Detwiler.) 
When  the  draft  came  due  at  ninety  days,  Detwiler  &  English 
took  up  the  draft,  and  A.  H.  Detwiler  paid  it  to  Detwiler  & 
English."  He  states  he  gave  this  note  to  Wheat  &  Forbes, 
attorneys,  to  collect,  and  that  it  never  had  been  paid.  On 
cross-examination  he  says :  "  J.  B.  Detwiler  &  Co.  did  not 
get  the  note  discounted.  They  got  a  draft  discounted 
for  the  purpose  of  taking  up  the  note.  The  draft  was  on  Det- 
wiler &  English.  They  got  this  draft  discounted  to  take  up 
this  note,  and  with  the  proceeds  of  the  draft  took  up  the  note 
and  sent  it  to  Detwiler  &  English. 

Isaac  Detwiler,  a  member  of  the  firm  of  A.  H.  Detwiler 
&  Co.,  simply  deposes  that  the  second  note  was  not  paid. 
He  gave  no  details  of  the  transaction  and  his  deposition  really 
throws  but  little  light  on  the  matter  in  dispute. 
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This  was  all  the  evidence  on  this  subject  in  the  contro- 
versy. On  October  11,  1884,  the  court  rendered  a  final  de- 
cree in  this  cause,  as  follows : 

**  The  court  doth  further  find  that  the  second  of  the  five 
notes  secured  to  A.  H.  Detwiler  &  Co.  by  the  second  clause 
of  said  deed  of  trust,  Exhibit  "  A.,"  and  which  were  the 
second  lien  thereunder,  was  not  paid  by  J.  B.  Detwiler  &  Co. ; 
that  the  draft  of  J.  B.  Detwiler  &  Co.  of  July  19,  1866,  for 
$2,480.00,  at  ninety  days,  upon  Detwiler  &  English,  mentioned 
in  the  depositions  of  A.  H.  Detwiler  and  John  Wagner  and 
filed  as  Exhibit  "  E"  with  H.  Forbes'  answer,  was  not  a  pay- 
ment but  merely  an  extension  of  said  note,  and  that  the  bal- 
ance in  the  hands  of  said  trustees,  after  paying  the  plaintiff's 
first  $5,000.00,  being  insufficient  to  pay  the  said  second  note 
together  with  the  last  three  of  said  notes  in  full  (although 
more  than  snfficient  to  pay  the  last  three),  the  said  A.  H.  Det- 
wiler &  Co.  are  entitled  to  the  whole  of  said  balance ;  and 
neither  the  plaintiffs  nor  defendants  desiring  any  further  ac- 
count from  the  trustees  as  to  the  disposition  of  the  money 
obtained  by  them  from  the  sales  ot  the  real  estate  and  boilers 
and  engine  mentioned  in  Exhibit  "A."  of  the  bill,  it  is  there- 
fore adjudged,  ordered  and  decnied  that  the  plaintifiFs  take 
nothing  by  their  bill,  and  that  they  pay  to  the  defendants 
their  costs  by  them  about  their  defence  hereto  expended." 

From  this  decree  the  plaintiffs,  Hopkins  &  Janney,  ob- 
tained an  appeal  to  this  Court. 

W,  V.  Hoge  and  J,  E.  McKeiman  for  appellants. 
T.  ./.  Hugus  for  appellees. 

Green,  Judge: 

The  only  question  presented  by  the  record  in  this  cause, 
which  it  is  necessary  for  us  to  consider  is :  Was  the  nego- 
tiable note  dated  July  10,  1864,  executed  by  J.  B.  Detwiler 
&  Co.  to  the  plaintiffs,  Hopkins  &  Janney,  payable  and  nego- 
tiable at  the  Merchants'  and  Mechanics'  bank  of  Wheeling 
two  years  after  its  date,  and  which  fell  due  on  July  19,  1866, 
paid  by  J.  B.  Detwiler  &  Co.  on  the  day  on  which  it  fell  doe  ? 
If  paid  at  all,  it  was  paid  by  J.  B.  Detwiler  &  Co.  on  July  19» 
1866.     I  have  stated  all  the  evidence  ot  the  witnesses  bearing 
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on  this  question.  I  have  stated  this  evidence  instead  of  stat- 
ing simply  the  facts  proven,  because  though  there  were  sev- 
eral living  witnesses,  who  were  personally  cognizant  of  all 
the  facts  bearing  on  this  (juestion,  only  one  of  them  was  ex- 
amined, and  he  did  not  state  all  of  the  facts,  which  must  have 
been  within  his  personal  knowledge.  But  this  failure  to  state 
all  the  facts  clearly  was  not  the  result  of  any  apparent  unwil- 
lingness on  the  part  of  the  witness,  but  resulted  from  the 
failure  of  the  counsel  on  both  sides  to  propound  to  him  ques- 
tions, which  would  have  called  forth  a  statement  of  facts, 
which  would  materially  have  aided  the  court  in  determining 
the  question  under  consideration.  The  witness  to  whom  I 
refer  is  A.  fl.  Detwiler.  All  of  these  facts  were  obviously 
personally  known  also  to  J.  B.  Detwiler.  He  was  living,  for 
he  filed  his  answer  in  this  cause  on  September  8,  1884,  and 
the  depositions  in  this  cause  bearing  on  the  question  under 
consideration  were  taken  on  August  30,  1884,  four  days  prior 
to  the  filing  of  his  answer.  Yet  his  deposition  was  taken  by 
neither  the  plaintiflb  nor  the  defendants.  It  is  probable  too 
that  important  facts  bearing  on  the  question,  which  we  are 
considering,  were  personally  known  to  the  cashier  of  the 
National  Bank  of  Wheeling  and  to  the  directors  of  this  bank 
in  July,  1866,  when  that  bank  discounted  the  draft  of  J.  B. 
Detwiler  &  Co.  on  Detwiler  &  English,  out  of  the  proceeds  of 
which  the  plaintiflTs  claim,  that  this  negotiable  note  of  $2,480.00 
was  at  once  paid  by  J.  B.  Detwiler  &  Co.  Yet  the  deposi- 
tion neither  of  this  cashier  nor  of  any  of  these  directors  was 
taken,  though  it  is  probable  that  some  of  these  parties  were 
living.  Instead  of  taking  the  deposition  of  any  of  the  per- 
sons, who  were  probably  cognizant  of  the  facts,  the  plaintiffs 
contented  themselves  with  taking  the  deposition  of  John 
Wagner,  only  the  cashier  ol  this  bank  in  1884,  who  stated 
that  he  had  no  personal  knowledge  of  the  facts,  as  he  was  not 
cashier  of  the  bank  in  1866,  when  these  facts  transpired,  and 
all  he  knew  of  them  was  from  the  original  entries  on  the 
books  of  the  bank  and  from  its  correspondence. 

Because  of  the  defective  manner,  in  which  this  cause  is 
presented  to  us,  we  are  compelled  to  supply  the  deficiency  by 
inferences  from  the  few  and  imperfectly  stated  facts  which 
are  proven.     And  first:  Was  the  draft  dated  July  19,  1866, 
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drawn  on  Detwiler  &  English  of  Philadelphia  and  payable  to 
the  order  ot  J.  B.  Detwiler  &  Co.  for  $2,480.00  ever  accepted 
by  Detwiler  &  English;  and,  if  so,  when?  It  is  stated  by 
John  Wagner,  the  cashier  of  the  National  Bank  of  West  Vir- 
ginia, that  the  books  of  that  bank  showed  "  that  on  the  19th 
of  July  the  bank  discounted  for  J.  B.  Detwiler  &  Co.  a  draft 
drawn  by  them  July  19,  1866,  on  Detwiler  &  English  at  ninety 
days  for  $2,480.00."  He  does  not  say,  that  the  books  ot  the 
bank  showed,  that  this  draft  had  then  on  it  the  acceptance  of 
Detwiler  &  English ;  and  I  presume,  if  it  had  been  then  ac- 
cepted formally  on  the  face  or  back  of  the  draft,  the  books  of 
the  bank  would  have  shown  the  fact.  Hence  I  infer,  that  it 
is  most  probable  that  this  draft  had  not  been  accepted  by 
Detwiler  &  English,  when  it  was  discounted  by  the  National 
Bank  ot  West  Virginia. 

After  it  had  been  discounted  by  this  bank,  was  it  presented 
to  Detwiler  &  English  for  their  formal  acceptance  in  writing, 
and  did  they  so  accept  it  ?  We  might  infer  that  this  was  the 
case,  because  it  is  usual  to  present  such  a  draft  for  acceptance, 
and  because  we  have  in  the  evidence  of  A.  H.  Detwiler  what 
amounts  to  a  statement,  that  J.  B.  Detwiler  &  Co.  asked  of 
him  as  a  member  of  the  firm  of  Detwiler  &  English  the  privi- 
lege of  drawing  this  draft  on  Detwiler  &  English,  and  further 
because  James  W.  English  expressly  states,  that  Detwiler  & 
English  accepted  this  draft.  But  still  it  is  doubtful,  whether 
this  draft  was  ever  formally  presented  to  Detwiler  &  English 
for  their  acceptance.  It  may  have  been,  and  niost  probably 
was,  only  presented  to  them  for  payment  at  the  expiration  of 
the  ninety  days,  the  time  for  which  it  was  drawn.  This  infer- 
ence we  draw  from  the  fact,  that  this  draft  is  filed  with  the 
answer  of  Forbes,  and,  as  the  record  is  presented  to  us,  has 
on  it  no  acceptance  signed  by  Detwiler  &  English.  This  may 
be  the  result  of  the  clerk's  failure  to  copy  such  acceptance, 
when  the  record  was  made  out  by  him  ;  and  if  so,  we  could 
ascertain,  whether  or  no  it  was  such  an  omission,  by  a  writ 
of  certiorari ;  but  we  deem  it  unnecessary  to  issue  such  writ, 
because  we  have  concluded,  that  it  would  make  no  difference 
in  our  conclusions,  whether  this  draft  was  or  was  not  formally 
accepted  by  Detwiler  &  English.  We  will  therefore  regard  it 
as  a  fact,   that  the  draft  never  was  presented  to  Detwiler  k 
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English  for  their  acceptance  and  never  was  formally  accepted 
bj  then). 

Was  it  paid  by  them,^and  if  so,  when  ?  That  it  was  paid 
by  them  at  maturity  is  expressly  proven  by  A.  H.  Detwiler, 
who  was  one  of  the  firm  of  Detwiler  &  English.  It  is  true 
James  W.  English  says,  he  thinks  it  was  protested,  but  says 
he  is  not  positive.  That  it  was  not  protested  is  evidenced  by 
the  fact,  that  it  was  filed  with  the  answer  of  Forbes,  and 
there  was  no  protest  accompanying  it,  as  there  would  have 
been  had  it  been  protested. 

Before  this  draft  was  drawn  by  J.  B.  Detwiler  &  Co.,  did 
they  have  an  understanding  with  A.  H.  Detwiler,  of  the  firm 
of  Detwiler  &  English,  that  Detwiler  &  English  would  accept 
this  draft,  and  that  it  would  be  met,  and  to  meet  this  second 
negotiable  note  of  J.  B.  Detwiler  &  Co.  payable  to  A.  H. 
Detwiler  for  $2,480.00,  due  July  19,  1866,  and  secured  in  the 
second  clause  of  the  deed  of  trust  ?  That  there  was  such  an 
understanding,  seems  to  me  clear  for  several  reasons.  First. 
James  W.  English,  the  confidential  book-keeper  of  A.  H- 
Detwiler  &  Co.  at  that  time,  says  in  his  deposition,  that  he 
knows  the  draft  was  drawn  for  the  purpose  of  meeting  this 
note  of  $2,480.00  due  by  J.  B.  Detwiler  &  Co.  to  A.  H.  Det- 
wiler &  Co.  His  knowledge  of  this,  considering  his  confi- 
dential position,  would  naturally  result  from  such  an  under- 
standing between  A.  H.  Detwiler  and  J.  B.  Detwiler  &  Co. 
Then  A.  H.  Detwiler  expressly  states  in  his  deposition  that 
"J.  B.  Detwiler  &  Co.  asked  of  him  the  privilege  of  drawing 
on  Detwiler  &  English  for  this  purpose."  Of  course,  if  this 
statement  is  to  be  believed,  there  was  such  an  express  under- 
standing, as  we  have  spoken  of,  between  A.  H.  Detwiler  of 
the  firm  of  Detwiler  &  English,  before  the  draft  for  $2,480.00 
was  drawn,  and  it  was  drawn  in  consequence  of  this  express 
understanding.  And  lastly,  what  occurred  when  this  draft 
was  drawn  by  Detwiler  &  English,  and  discounted  by  the  Na- 
tional Bank  of  West  Virginia,  it  seems  to  me,  demonstrates 
beyond  doubt,  that  there  was,  before  this  draft  was  drawn,  a 
distinct  understanding  between  Detwiler  &  English  and  J. 
B.  Detwiler,  that  they  would  accept  and  become  responsible 
for  this  draft  when  drawn,  if  it  was  used  to  meet  the  negoti 
able  note^of  J.  B.  Detwiler  &  Co.  to  A.  H.  Detwiler  &  Co.  fo 
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the  same  amount  as  the  proposed  draft.  This  negotiable 
note  had  been  sent  to  the  bank  for  collection  July  11,  1866, 
nine  days  before  it  fell  due,  and  when  it  fell  due,  the  bank 
discounted  the  draft  of  J.  B.  Detwiler  &  Co.  on  Detwiler  & 
English  for  the  exact  amount  of  the  note,  and  handed  the 
note  to  J.  B.  Detwiler  &  Co.,  and  the  next  day,  I  presume 
by  the  next  mail,  forwarded  the  proceeds  of  the  discount  of 
the  draft  to  the  Manufacturers'  National  Bank  of  Philadel- 
phia, from  whom  it  had  received  the  note,  and  in  whose 
hands  it  had  been  placed  by  A.   H.  Detwiler,  of  the  firm  of 

A.  II.  Detwiler  &  Co.  for  collection.  At  the  same  time,  J.  B. 
Detwiler  &  Co.  sent  by  mail  to  Detwiler  &  English  the  note 
which  had  been  handed  to  them  by  the  bank.  This  is  stat- 
ed in  the  deposition  of  A.  H.  Detwiler.     He  says ;  "  They  (J. 

B.  Detwiler  &  Co.)  took  up  their  note  with  the  draft  on  Det- 
wiler &  English.  They  returned  us  /Am  the  note  to  Detwiler 
&  English."  This  statement  shows,  that  the  note  as  soon  as 
it  was  handed  to  J.  B.  Detwiler  &  Co.,  was  by  them  sent  to 
Detwiler  &  English  on  whom  they  had  drawn  this  draft. 
When  Detwiler  &  English  paid  this  draft  at  maturity,  they 
wfere  paid  the  amount  of  the  draft  or  note  by  A.  H.  Detwiler 
&  Co.,  and  they  passed  the  note  to  A.  H.  Detwiler  Co., 
the  original  payees,  and  it  was  produced  in  this  cause  by  their 
counsel,  in  whose  hands  they  placed  it  for  collection.  This 
is  proven  by  A.  H.  Detwiler,  and  it  was  to  some  extent  cor- 
roborated by  the  testimony  of  James  W.  English  and  by 
Isaac  Detwiler,  though  th^ir  evidence  throws  but  little  light 
on  the  subject.  There  is  no  evidence  on  the  part  of  the 
plaintiffs,  that  tends  in  any  degree  to  rebut  these  statements 
of  A.  H.  Detwiler  in  his  deposition ;  and  we  cannot  but  re- 
gard them  as  stating  the  real  facts,  so  far  as  they  go.  If  it 
was  not  true,  that  this  note  was  forwarded  at  once  to  Detwiler 
&  English,  as  soon  as  it  was  handed  to  J.  B.  Detwiler  &  Co. 
by  the  bank,  it  should  have  been  proven  by  the  plaintiffs,  and 
whether  it  was  or  not,  could  have  been  proven,  I  presume, 
by  J.  B.  Detwiler.  They  did  not  take  his  deposition,  I  sup- 
pose, because  his  answer  in  this  cause  plainly  indicated,  that 
if  his  deposition  had  been  taken,  he  would  have  corroborated 
the  statements  made  by  A.  H.  Detwiler  in  his  deposition. 

There  is  nothing  then  in  the  record  to  support  the  position 
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of  the  counsel  for  the  appellants,  that  the  National  Bank  of 
West  Virginia  discounted  the  draft  drawn  by  J.  B.  Detwiler 
&  Co.  on  Detwiler  ik  English  on  the  exclusive  credit  of  J.  B. 
Detwiler  &.  Co.,  and  that  out  of  the  proceeds  of  this  discount 
they  paid  their  negotiable  note  of  $2,480.00  due  to  A.  H. 
Detwiler  &  Co.  and  took  up  the  note ;  and  that  after  the 
destruction  by  fire  ot  their  mill,  some  tour  days  afterwards, 
they  agreed  with  A.  H.  Detwiler  one  of  the  firm  of  A. 
H.  Detwilei*-  &  Co.,  that  if  Detwiler  &  English  would  pay 
this  draft,  this  negotiable  note  would  be  transferred  to  them 
as  unpaid,  and  that  thus  theorginal  security  by  deed  of  trust 
on  the  real  property  of  Detwiler  &  Co.  and  on  their  insurance 
of  said  property'  for  the  security  of  their  notes  would  be  kept 
alive,  though  in  point  of  fact  this  note  had  been  paid  in  full. 
If  this  had  been  so,  their  position,  that  the  security  for  this 
note  could  not  be  kept  alive  by  an  agreement  made  after  the 
note  had  been  fully  paid  according  to  the  understanding  of 
both  the  makers  and  the  payees,  would  be  a  sound  position. 
But  the  evidence  seems  to  me  to  show^  clearly,  that  the  real 
arrangement  between  A.  H.  Detwiler  &  Co.  and  J.  B.  Det- 
wiler &  Co.  was,  that  Detwiler  &  English,  of  which  partner- 
ship he  was  the  principal  party,  would  accept  this  draft  by 
J.  B.  Detwiler  &  Co.  when  drawn,  provided  that  out  of  its 
proceeds  they  would  take  up  this  note  secured  by  this  deed 
of  trust  and  send  it  to  Detwiler  &  English  as  an  unpaid  note 
secured  by  the  deed  of  trust ;  and  that  this  agreement  was 
carried  out  by  J.  B.  Detwiler  &  Co.  drawing  this  drafl  on 
Detwiler  &  English  and  getting  it  discounted,  and  ont  ot  the 
proceeds  taking  up  the  negotiable  note  of  J.  B.  Detwiler  & 
Co.  to  A.  H.  Detwiler  &  Co.  and  at  once  delivering  it  to 
Detwiler  and  English  as  a  note  secured  by  this  deed 
of  trust. 

So  understanding  the  facts  the  only  question  is  :  Was  this 
transactioti  to  be  regarded  in  a  court  of  equity  as  a  payment 
of  the  negotiable  note  or  only  as  an  extension  for  ninety  days, 
when  this  draft  became  due,  of  the  time  when  this  note  be- 
came due?  The  circuit  court  regarded  this  transaction  as  a 
simple  granting  to  J.  B.  Detwiler  &  Co.  of  a  further  credit 
of  ninety  days  on  the  debt  evidenced  by  this  negotiable  note 
secured  by  this  deed  of  trust.  The  question  before  us  is:  Did 
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the  circuit  court  err  in  this  conclusion?  It  is  evident  it  did 
not  err,  unless  there  is  some  inflexible  rule  of  law,  that,  if  a 
note  is  secured  by  a  deed  of  trust,  it  is  the  note  itself  that  is 
secured  by  the  deed  of  trust  and  not  the  debt  represented  by 
such  note,  and  if  the  form  of  the  evidence  of  this  debt  is 
changed,  that  the  deed  of  trust  can  not  be  regarded  as  a  se- 
curity for  the  debt  represented  by  the  new  form  of  its  evidence. 
But  nothing  is  clearer  than  that  no  such  rule  of  law  exists, 
but  that  the  very  reverse  of  this  rule  is  universally  held  to  be 
law  in  a  court  of  equity.  Take  for  instance  the  case  of  The 
Merchants  National  Bank  v.  Good^  administrator y  21  W.  Va. 
455.  This  Court  decided  in  that  case  three  propositions  as 
stated  in  points  three,  four  and  six  of  the  syllabus  as  follows  : 

"3.  The  giving  ol  a  new  note  for  an  old  one  which  has  be- 
came due — ^the  amount  and  makers  of  the  two  notes  being 
the  same,  will  not  be  treated  as  a  payment  or  extinguishment 
of  the  old  note  or  the  pre-existing  debt,  unless  the  parties  so 
expressly  agree  \  but  it  will  be  regarded  as  a  mere  extension 
of  credit. 

"4.  In  such  case  the  surrender  of  the  old  note  will  not  of 
itself  raise  a  presumption  of  such  agreement  to  extinguish 
the  old  debt  by  the  giving  of  the  new  one,  it  being  considered 
as  a  conditional  surrender  and  that  its  obligation  is  restored 
and  revived,  if  the  new  note  is  not  paid. 

''6.  Nor  will  the  presumption  of  payment  apply  where  the 
creditor,  when  he  takes  the  new  note  abandons  some  security 
which  he  holds." 

In  this  case,  page  465,  Judge  Bnyder  in  delivering  the 
opinion  of  the  Court  said  :  *'  It  is  well  settled  in  both  Virginia 
and  this  State,  that  a  note  will  not  be  regarded  as  an  absolute 
extinguishment  or  payment  of  a  precedent  note  or  pre-exist- 
ing debt,  unless  it  be  so  expressly  agreed^  whether  the  note  re- 
ceived was  that  of  one  previously  bound,  or  of  a  stranger; 
See  Poole  v.  Rice,  9  W.  Va.  73;  '^iMzicr  v.  Nerin,  3  W.  Va. 
627-8 ;  Miller  v.  Miller,  8  W.  Va.  550 ;  Danlap  v.  Shankliv, 
10  W.  Va.  662;  Bantz  v.  Bamieit,  12  W.  Va.  772;  S(tyi^e  v. 
King,  17  W.  Va.  562;  Farmers^  Bank  v.  Mutual  Association 
So.,  4  Leigh  88  ;  Moses  v.  7rix;e,  21  Qrat  556 ;  Leiois  v.  Davis- 
son,  29  Grat.  216." 

In  Jones  on  Mortgages,  vol.  2,  §  924,  the  author  states 
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the  law  on  this  subject :  "  No  change  in  the  form  of  indebt- 
edness or  in  the  mode  or  time  of  payment  will  discharge  the 
mortgage.  A  mortgage  secures  the  debt  and  not  the  note  or 
bond  or  other  evidence  of  the  debt.  No  change  in  the  form 
ot  the  evidence  or  in  the  mode  or  time  of  its  payment,  noth- 
ing short  of  the  actual  payment  of  the  debt  or  an  express  re- 
lease, will  operate  to  discharge  the  mortgage.  The  mortgage 
remains  a  lien,  till  the  debt  it  was  given  to  secure  is  satisfied, 
and  is  not  affected  by  any  change  oi  the  note  or  by  giving  a 
different  instrument  as  evidence  of  the  debt,  or  by  a  merger 
at  law  merging  the  original  evidence  of  indebtedness,  or  by  a 
recognizance  of  record  in  lieu  of  the  mortgage  note."  To 
sustain  this  proposition  the  author  refers  to  sixty  cases,  among 
which  I  would  call  special  attention  to  the  case  of  Flower  v. 
Edwards,  66  111.  438.  Among  the  cases  cited  is  one,  which 
so  strongly  resembles  the  case  before  us,  that  I  will  state  it  at 
some  length.  I  refer  to  the  case  ot  Babcock  v.  Morse,  19 
Barb.  140.  In  that  case  the  facts  were  as  follows  :  On  the 
4th  of  March,  1848,  Morse  &  Wiggins  executed  a  mortgage 
to  Babcock  &  Burnap  to  secure  the  payment  of  all  such 
sums  of  money,  as  the  mortgagees  should  become  liable  for 
by  accepting  or  signing  for  the  mortgagers  any  notes  or  drafts. 
Soon  after  Morse  &  Wiggins  drew  drafts  on  Babcock  k  Bur- 
nap  to  the  amount  of  $850.00,  which  they  accepted.  These 
drafts  were  renewed  by  other  drafts  drawn  and  accepted  by 
the  same  parties  from  time  to  time  till  March  21,  1851,  there 
then  remaining  due  on  them  the  sum  of  $850.00.  On  that 
day  Morse  drew  a  draft  on  Babcock,  Dubuisson  &  Hall,  which 
with  another  draft  by  and  on  the  same  parties,  was  discounted 
and  the  proceeds  remitted  to  Babcock  to  meet  the  acceptances 
of  Babcock  &  Burnap.  This  was  done  under  an  arrangment 
made  between  Morse  &  Babcock  and  Babcock,  Dubuisson  & 
Hall  to  the  effect  that  Morse  might  draw  on  the  firm  of 
Babcock,  Dubuisson  &  Hall  tor  the  purpose  of  meeting  the  orig- 
inal acceptances  of  Babcock  &  Burnap,  and  that  Babcock  would 
indemnify  Babcock,  Dubuisson  &  Hall  against  loss.  In  an  action 
to  foreclose  the  mortgage  executed  by  Morse  &  Wiggins,  it 
was  insisted,  that  the  receipt  by  Babcock  of  the  proceeds  of 
the  draft  drawn  upon  Babcock,  Dubuisson  &  Hall  to  meet  the 
acceptances  of  Babcock  &  Burnaj)  was  a  payment  of  the  debt, 
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for  which  the  mortgage  was  a  security,  and  consequently  the 
action  would  not  lie.  But  the  court  decided,  that  Babcock 
was  not  discharged  from  liability,  nor  the  debt  secured  by 
the  mortgage  substantially  changed,  except  in  respect  to  far- 
ther credits;  that  as  between  Babcock  and  the  firm  of  Bab- 
cock, Dubuisson  &  Hall  he  was  the  principal  debtor  and  they 
were  his  sureties ;  that  as  to  him  the  transaction  was  but  a 
renewal  of  drafts,  and  the  mortgage  continued  to  be  securitj' 
for  his  liability ;  and  that  it  might  be  foreclosed  by  him  upon 
the  non-payment  of  the  drafts  drawn  on  this  firm.  The  court 
says  on  pages  143  and  144  : 

"  If  Morse  had  drawn  upon  Babcock  &  Burnap,  and  Bab- 
cock had  accepted  his  drafts  and  secured  the  proceeds  to  the 
full  amount  due  upon  the  mortgage,  it  would  not  be  contend- 
ed, that  the  demand  secured  by  the  mortgage  was  thereby 
paid  ;  the  transaction  would  have  been  simply  a  renewal  of 
the  evidence  of  indebtedness  and  an  extension  of  credit  for 
the  period  the  drafts  were  to  run.  It  has  often  been  held, 
that  a  renewal  of  notes  secured  by  mortgage  or  judgment  is 
not  a  satisfaction  or  extinguishment  of  the  original  debt  so  as 
to  aftect  the  continuance  of  the  security.  {Dunham  v.  Dey^ 
15  Johns.  554;  Brickerhoff  v.  Ijnnsing,A  Johns.  Ch'y.  65; 
The  Bank  of  Utica  v.  Finch,  8  Barb.  Ch'y.  293.)  So  if  Bab- 
cock had  given  his  promissory  notes  and  taken  up  the  drafts 
upon  Babcock  &  Basnap,  the  effect  would  be  the  same ;  it 
would  be  a  mere  renewal.  And  if  he  had  procured  others  to 
unite  with  him  in  the  note  as  his  sureties,  it  is  not  perceived, 
that  the  result  would  be  different.  There  is  no  difference 
in  principle  between  the  present  case  and  the  case  supposed." 

In  my  judgment  there  is  no  difference  in  principle  between 
the  case  now  before  us,  and  the  supposed  case  put  by  the 
New  York  court;  and  as  held  by  the  circuit  court,  the  draft 
of  J.  B.  Detwiler  &  Co.  of  July  19,  1866,  for  $2,480.00  upou 
Detwiler  &  English  was  not  a  payment  of  the  negotiable  note 
for  that  amount  given  by  J.  B.  Detwiler  &  Co.  to  A.  H.  Det- 
wiler &  Co.  secured  by  a  deed  of  trust,  but  was  merely  an  ex- 
tention  of  credit  on  the  debt  represented  by  that  note.  There 
was  no  error  in  the  decree  of  the  circuit  court  giving  costs 
against  the  plaintiffs,  as  by  their  false  demand  of  the  funds  in 
the  hands  of  the  trustees  they  delayed  the  defendants,  A.  II. 
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Detwiler  &  Co.,  for  many  years  in  the  receipt  of  funds,  which 
were  justly  coming  to  them.  The  decree  ot  the  circuit  court  of 
Ohio  county  of  October  11,  1884,  must  therefore  be  affirmed 
and  the  appellees  must  recover  of  the  appellants  their  costs  in 
this  Court  expended  and  $30.00  damages. 

Affirmed. 


WHEELING. 


Lynch  v.  Andrews. 
Submitted  January  29,  1886.— Decided  April  22,  1885. 

1.  The  riglits  of  parties  to  a  suit  are  such  as  are  settled  by  the  ulti- 

mate results,  and  are  in  no  respect  affected  by  intermediate  orders 
and  decrees  which  are  reversed  or  vacated  before  the  final  termi- 
nation of  the  suit.    (p.  755.) 

2.  Pendente  lite  purchasers  are  bound  by  the  decrees  entered  affect- 

ing the  property  so  purchased  by  them,  although  they  may  not 
be  parties  to  the  suit.    (p.  756.) 

3.  If  such  purchaser  has  notice  in  fact  of  the  litigation  inviolvng 

the  title  to  the  property  so  purchased,  his  purchase  will  be  deemed 
fraudulent,    (p.  756.) 

4.  The  statute  of  limitations  does  not  run  in  favor  of  &  pendente  lite 

purchaser.  Such  purchaser  in  possession  of  land  so  purchased 
will  not  be  regarded  as  holding  it  adverse  to  the  parties  to  the  suit 
during  the  litigation,    (p.  757.) 

5.  Land  is  sold  at  a  Judicial  sale,  the  sale  confirmed  and  a  convey- 

veyance  made  to  the  purchaser  and  he  takes  possession,  the  liti- 
gation continues,  and  after  the  purchaser  has  been  in  the  aqtual* 
possession  of  the  land  under  such  conveyance  for  more  than  ten 
years,  the  decrees  ordering  and  confirming  the  sale  are  reversed 
and  declared  void,  and  the  sale  set  aside  for  the  want  of  jurisdic- 
tion in  the  court  to  order  the  sale ;  during  all  this  time  the  taxes 
on  the  land  are  paid  by  the  purchaser  and  the  same  is  notcliarged 
for  taxes  to  the  owner  and  he  pays  no  taxes  on  it,  Held  : 

I.  The  possession  of  such  purchaser  under  such  void  sale  is  not 

adverse  to  the  owner,    (p.  758.) 

II.  The  payment  of  the  taxes  by  such  purchaser  inures  to  the 
benefit  of  the  owner,  and  the  State  can  have  no  claim  against 
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the  owner  for  taxes  on  the  land,  and  hiB  title  can  not  become 
forfeited  for  not  also  paying  taxes  on  the  land.     (p.  758.) 

III.  The  vendee  of  such  purchaser  can  occupy  no  higher  position 
or  acquire  any  better  right  to  the  land  as  against  the  owner 
during  the  litigation  than  that  held  and  acquired  by  his 
vendor,     (p.  756  ) 

6.  A  suit  held  not  to  be  removable  to  the  Federal  Court  under  the 
act  of  Congress  of  March  3,  1875. 

The  facts  of  the  case  are  stilted  in  the  opinion  of  the  Court 

C.  Boggess  for  appellant. 

J,  Basstl  for  appellees. 

Snyder,  Judge : 

During  the  late  war,  Luther  Haymoiid  brought  his  suit  in 
equity  in  the  circuit  court  of  Harrison  county  against  R. 
Snowden  Andrews,  G.  D.  Camden  and  others,  to  enforce  the 
payment  of  the  purchase-money  due  on  a  tract  of  819  acres  of 
land  which  had  been  theretofore  sold  and  conveyed  by  said 
Haymond  to  said  Andrews.  In  December,  1863,  a  decree 
was  entered  for  the  sale  of  the  land,  the  sale  was  made  and, 
in  March,  1864,  the  same  was  confirmed.  At  said  sale  James 
Lynch  became  the  purchaser  and  soon  after  took  possession 
of  the  land.  The  cause  was  further  proceeded  in  and  an  ap- 
peal taken  to  this  Court,  which  in  September,  1883,  entered 
a  decree  setting  aside  said  sale  and  the  decrees  ordering  and 
confirming  the  same.  This  Court  also  held  that  James 
Lynch,  the  purchaser,  became  a  party  to  the  suit  from  the 
time  of  his  purchase  and  was  bound  by  all  proceedings  subse- 
quently had  therein ;  and  the  cause  was  remanded  to  the  cir- 
cuit court  for  further  proceedings  there  to  be  had  in  accord- 
ance with  the  directions  and  mandate  of  this  Court.  A  full 
statement  of  the  facts  and  directions  of  this  Court  will  be 
found  in  the  report  of  the  case  under  the  title  of  Haymond  v. 
Camden,  22  W.  Va.  180-208. 

After  the  cause  had  been  returned  to  the  circuit  court  ac- 
cording to  the  mandate  of  this  Court,  that  court  by  a  decree 
entered  in  January,  1884,  among  other  matters,  ordered  that 
the  said  R.  Suowden  Andrews  should  be  restored  to  his  pos- 
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session  of  said  land,  and  for  that  purpose  awarded  him  a  writ 
of  possession. 

To  enjoin  and  inhibit  the  said  Andrews  from  obtaining 
possession  of  said  land  and  enforcing  said  writ,  Josiah  W. 
Lynch  and  Peter  Lynch  filed  their  petition  in  said  circuit 
court  alleging  therein,  that  said  land  had  been  conveyed  to 
said  James  Lynch,  the  purchaser  as  aforesaid,  by  a  commis- 
sioner appointed  by  the  court,  and  that  afler  it  had  been  so 
conveyed,  the  said  James  Lynch  by  deed  of  general  warranty 
dated  February  28,  1865,  and  in  consideration  of  $18,725.00 
paid  by  them  to  him,  conveyed  said  land  to  petitioners;  that 
from  that  time  they  have  had  and  still  have  the  actual  pos- 
session of  said  land  adverse  to  the  said  James  Lynch  and  all 
other  persons;  that  their  adverse  possession  has  continued 
for  more  than  ten  years  under  said  deed,  and  that  by  reason 
thereof  a  good  title  has  vested  in  them ;  that  during  the  time 
they  have  so  held  possession  they  have  put  valuable  perma- 
nent improvents  on  said  land  and  paid  heavy  taxes  thereon ; 
that  they  are  advised  their  vendor,  the  said  James  Lynch, 
paid  on  account  of  his  purchase  of  said  land  $12,110.00,  with 
interest  thereon  from  March  12,  1864,  which  was  applied  to 
discharge  the  vendor's  lien  due  thereon  trom  said  Andrews ; 
that  they  are  not  parties  to  said  suit  and  had  no  notice  of  the 
decree  ordering  a  writ  of  possession  to  issue  to  put  said  An- 
drews in  possession  of  said  land.  They  pray  that  said 
Andrews  may  be  perpetually  enjoined  and  inhibited  from  all 
further  proceedings  to  turn  them  out  of  possession  of  said 
land ;  or  if  the  Court  should  hold  that  they  have  not  perfect 
title  to  said  land,  then  the  said  Andrews  be  enjomed  from  all 
further  proceedings  to  put  them  out  of  possession  until  a  jury 
shall  ascertain  the  value  of  the  improvements  put  by  them  on 
said  land,  and  the  amount  so  ascertained,  and  the  purchase- 
money  paid  by  said  James  Lynch,  together  with  the  taxes  paid 
by  them,  shall,  subject  to  proper  discounts,  be  paid  to  them, 
and  for  general  relief. 

The  said  petition  was  sworn  to,  and  on  February  13, 1884, 
the  judge  of  said  circuit  courtawarded  an  injunction  as  prayed 
for  therein. 

The  defendant  Andrews  filed  his  answer  and  gave  notice 
that  he  would  on  March  28, 1884,  move  the  judge  of  said  court 
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to  dissolve  said  injunction.  This  notice  was  served  on  March 
19, 1884,  and  on  the  22d  day  of  said  month  the  said  petitioners 
filed  with  the  clerk  of  said  court  their  petition  and  bond  with 
security  for  the  renioval  of  said  cause  to  the  circuit  court  of  the 
United  States  tor  the  district  of  West  Virginia,  under  the  act 
of  Congress  of  March  3, 1876.  The  said  petition  shows  that 
said  Andrews  was  a  citizen  of  the  State  of  Maryland,  and  the 
petitioners  were  citizens  of  the  State  of  West  Virginia. 

The  defendant,  Andrews,  in  his  answer  which  was  also 
sworn  to,  after  setting  out  at  some  length  the  proceedings  in  the 
original  cause  as  shown  by  the  report  oi  it  in  22  W.  Va.  180, 
avers,  upon  information,  that  at  the  time  of  the  sale  of  said 
land  under  the  decree  of  December  1868,  the  petitioners  and 
James  Lynch  were  jointly  interested  in  the  purchase  thereof 
though  the  said  James  alone  was  reported  as  the  purchaser, 
and  that  in  accordance  with  such  agreement  petitioners  be- 
came bound  with  said  James  for  and  paid  a  part  of  the  pur- 
chase money  for  the  land ;  that  petitioners  and  said  James 
are  brothers  and  that  they,  all  three  or  some  of  them,  during 
the  late  war  took  possession  of  said  land  under  the  purchase 
thereof  under  the  said  decree  of  December,  1863,  claiming 
title  under  said  decree  and  have  so  continued  ever  since;  that 
it  is  not  true  that  petitioners  paid  the  whole  of  the  said  pur- 
chase money  to  said  James  for  said  land,  nor  is  it  true  that 
they  had  no  notice  of  the  entering  of  the  decree  awarding 
the  writ  of  possession  to  put  him  in  possession  of  said  laud ; 
that  on  the  contrary  petitioners  had  full  information  of  the 
purport  of  said  decree  at  the  time  it  was  entered  as  well  as  of 
all  the  proceedings  had  in  the  cause  reversing  and  setting 
aside  the  order  and  confirmation  of  the  sale  under  which  thev 
and  the  said  James  claimed  title  to  and  possession  of  said 
land  ;  that  petitioners  are  pendente  lite  purchasers  and  as  such 
were  fully  represented  in  all  said  proceedings,  &c.,&c. 

The  cause  came  on  to  be  heard  before  the  judge  of  said 
court  in  vacation,  March  28,  1884,  upon  the  petition,  the  an- 
swer of  Andrews,  the  exhibits,  the  petition  and  bond  for  the 
removal  of  the  cause  to  the  circuit  court  of  the  United  States, 
the  defendant's  notice  and  motion  to  dissolve  the  petitioner's 
injuntion  and  the  argument  of  counsel  on  both  sides,  and 
thereupon  the  said  judge  made  this  order : 
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"  It  appearing  that  the  amount  in  controversy  in  this  suit 
exceeds  $500.00,  that  said  bond  is  sufficient,  and  that  the 
plaintiffs  are  and  were  at  the  time  of  the  institution  of  this 
suit  citizens  of  the  State  of  West  Virginia,  and  that  the  de- 
fendant is  and  was  at  the  time  of  the  institution  of  this  suit 
a  citizen  of  the  State  of  Maryland.  On  consideration  whereof, 
the  undersigned,  the  judge  of  the  circuit  court  ot  Harrison 
county,  is  of  opinion  that  because  of  the  filing  of  said  petition 
and  bond  for  the  removal  of  this  cause  to  the  said  circuit 
court  of  the  United  States,  no  order  dissolving  said  injunction 
can  or  should  be  now  made.  It  is  therefore  adjudged,  ordered 
and  decreed  that  said  motion  to  dissolve  said  injunction  be 
overruled." 

From  this  decree  the  said  Andrews  obtained  this  appeal. 

It  will  appear  from  the  preceding  statement  that  all  the  in- 
terest claimed  by  the  appellees,  Josiah  W.  and  Peter  Lynch, 
in  the  land  in  controversy,  was  acquired  subsequent  to  the  in- 
stitution of  the  original  cause  of  Ilaymond  v.  Qimden  et  al^ 
and  not  only  this,  but  that  their  claim  is  derived  irom  and 
under  James  Lynch,  who  acquired  his  claim  to  said  land 
after  the  institution  of  said  suit  and  under  and  by  virtue  ot 
decrees  entered  therein ;  that  by  his  purchase  of  the  land, 
the  said  James  became  a  party  to  the  suit  and  he  was  such 
party  at  the  time  said  decrees  were  reversed  and  his  purchase 
annulled.  The  said  James  was  also  a  party  at  the  time  the 
decree  of  January,  1884,  was  entered  by  the  circuit  court, 
awarding  the  writ  of  possession  complained  ot  and  sought 
to  be  enjoined  by  the  appellees. 

It  is  a  fundamental  principle,  that  the  rights  of  parties  to  a 
suit  are  only  such  as  are  settled  and  fixed  by  the  ultimate  re- 
sult of  the  suit,  and  are  in  no  respect  aflfected  by  interlo- 
cutory or  intermediate  orders  and  decrees  which  are  vacated 
and  annulled  by  the  final  determination  and  decrees  of  the 
cause.  It  therefore  follows  necessarily,  that  by  the  reversal 
of  the  decrees,  upon  which  the  title  and  claim  of  the  said 
James  to  the  land  was  derived,  and  by  the  vacation  of  the 
sale  to  him,  his  claim  and  title  ceased  entirely.  He  lost  all 
his  interest  and  title  and  occupied  no  other  relation  to  the 
land  than  such  as  may  have  been  accorded  him  by  the  de- 
crees vacating  his  purchase.     This  position  does  not  seem  to 
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be  questioned  by  the  appellees,  but  they  claim  that  they  have 
by  their  purchase  from  the  said  James  acquired  an  indepen- 
dent title  or  rights  superior  to  those  ot  their  vendor  which 
they  are  entitled  to  assert  not  only  against  the  said  James, 
but  against  the  title  and  possession  of  the  appellant  from 
whom  the  said  James  acquired  his  temporary  interest  which 
was  subsequently  vacated. 

The  appellees,  being  pendente  lite  purchasers  of  the  land,  it 
is  certain  that  they  can  not  as  such  purchasers  maintain  any 
claim  to  it  not  accorded  to  them  or  their  vendor  by  the  final 
result  of  the  suit.  Purchasers  during  the  pendency  of  a 
suit  are  bound  by  the  decrees  entered  therein  although 
not  parties  to  the  suit.  The  litigating  parties  are  exempted 
from  taking  any  notice  ot  the  title  so  acquired.  Such  pur- 
chasers are  held  bound  by  the  decrees  that  may  be  made 
against  the  person  from  whom  they  derive  title.  This  rule 
may  operate  harshly  in  some  cases,  but  it  is  founded  upon  a 
great  public  policy ;  for  otherwise,  alienations  made  by  par- 
ties during  the  pendency  of  the  suit  might  defeat  its  whole 
purpose  and  there  would  be  no  end  to  litigation.  And  hence 
arises  the  maxim,  pendente  lite,  nihil  innovetar ;  the  eftect  of 
which  is  not  to  annul  the  alienation,  but  only  to  render  it 
subservient  to  the  rights  of  the  parties  in  the  litigation.  As  to 
the  rights  of  these,  the  alienation  is  treated  as  if  it  never  had 
any  existence,  and  it  does  not  vary  them.  The  law  does  not 
allow  litigating  parties  to  give  to  others,  pending  the  litiga- 
tion, rights  to  the  property  in  dispute  so  as  to  prejudice 
the  opposite  party.  And  if  such  purchaser  had  actual  notice 
ot  the  title  in  dispute  or  of  the  pendency  of  the  litigation,  he 
will  be  regarded  as  co-operating  in  a  fraud  and  his  purchase 
will  be  fraudulent.  The  general  doctrine  on  this  subject  has 
been  repeatedly  affirmed  by  this  Court. — Harmon  v.  Byram, 
11  W.  Va.  511 ;  White  v.  Perry,  14  Id.  66-76;  Zam  v.  Fink, 
18  Id,  693-734;  Arnold  v.  Casner,  22  Id.  444;  1  Story's  Eq. 
Jur.  §  406. 

The  very  claim  asserted  by  the  appellees  shows  that  they 
derived  their  titlefrom  James  Lynch,  and  also  thathe  acquired 
his  title  during  the  pendceny  ot  the  suit.  Their  title  papers 
exhibit  these  facts  and  they  are  chargeable  with  notice  of 
them.     They  are  not,  then,  either  innocent  or  bona ^de  pur- 
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purchaBers ;  but,  on  the  contrary,  must  be  regarded  as  co-op- 
erating with  their  vendor  in  an  attempt  to  defeat  the  purposes 
of  the  pending  litigation,  and  their  purchase  was  fraudulent 
according  to  the  law^  as  before  stated. 

But  from  their  petition,  it  seems,  that  the  appellees  rely 
principally,  if  not  entirely,  upon  the  assertion  of  a  claim  oi 
adverse  possession  for  more  than  ten  years  as  a  bar  to  the 
rights  of  the  appellant.  It  is  undoubtedly  true,  that  where  a 
purchaser  is  in  the  actual  possession  of  land  under  a  complete 
legal  title,  such  as  a  deed  purporting  to  convey  the  land,  he 
will  be  considered  as  holding  adversely  to  all  the  world  includ- 
ing his  vendor  from  whom  his  title  and  possession  are  derived. 
Core  v.  Faupely  24  W.  Va.  238.  But  while  this  is  sound  law, 
it  is  also  well  settled,  that  the  statute  of  limitations  has  no  op- 
eration upon  the  subject  of  litigation.  It  ceases  to  run  at  the 
time  the  litigatiori  commences  if  it  has  already  commenced; 
and  if  the  cause  of  action  arises  during  the  pendency  of  the  liti- 
gation, the  statute  does  not  commence  to  run  until  the  litiga- 
tion has  ended.  The  cause  of  action ,  if  the  appellees  ever  had 
any,  in  the  case  at  bar  conmienced  during  the  pendency  of  the 
litigation  over  the  land  in  controversy  and  that  litigation  is 
still  pending.  The  adverse  possession  of  the  appelless,  there- 
fore, is  wholly  ineftectual  as  against  the  rights  of  the  appel- 
lant. They,  as  we  have  seen,  stand  in  the  same  relation  to 
the  land  in  controversy  as  does  their  vendor,  James  Lynch ; 
they  are  his  vendees,  privies  in  estate,  holding  and  claiming 
SiBpendmte  lite  purchasers;  and  as  such  they  are  as  much 
bound  by  the  proceedings  in  the  suit  as  their  vendor ;  they  can 
of  course,  claim  no  protection  from  the  statute  of  limitations 
or  adverse  possession  that  he  could  not  claim,  and  he  being  a 
party  to  the  suit  has  no  such  claim  whatever. 

In  Simpson  v.  Edmision^  23  W.  Va.  675,  this  Court  held, 
that,  "  A  purchaser  of  land  sold  for  delinquent  taxes,  afler  he 
acquires  a  deed  therefor,  will  be  deemed  as  holding  adversely 
to  the  person  in  whose  name  the  land  was  sold ;  and  if  such 
person  denies  the  validity  of  the  tax-deed  and  still  claims  the 
land,  he  must  keep  the  land  on  the  assessor's  book  in  his 
name  and  pay  the  taxes  thereon.  The  payment  of  such  taxes 
on  such  land  by  the  tax-purchaser  in  his  own  name  will  not 
inure  to  the  benefit  of  the  former  owner;  and,  therefore,  such 
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former  owner  will  not  be  required  to  reimburse  such  pur- 
chaser for  taxes  so  paid  in  his  name  by  the  court  which  de- 
clares void  and  sets  aside  such  tax-deed." 

It  has  been  suggested,  that  as  the  appellees  here  have  paid 
the  taxes  on  the  land  in  controversy,  and  the  appellant  has 
not,  they,  under  said  decision  are  entitled  to  hold  said  land 
against  the  appellant.  Such  a  suggestion  could  only  arise 
from  a  plain  misapprehension  of  said  decision.  That  case 
involved  adverse  claims  to  the  same  land.  The  pretended 
tax-title,  under  which  the  tax-purchaser  claimed,  was  held  to 
be  not  only  void,  but  an  absolute  nullity  as  a  conveyance;  it 
was  also  held,  that  no  privity  of  title  or  estate  in  the  land  ex- 
isted between  the  tax-purchaser  and  the  owner,  that  it  trans- 
ferred no  title  or  right  whatever,  but  in  as  much  as  it  suffi- 
ciently described  the  land  to  make  it  color  of  title  and  the 
foundation  of  an  adverse  claim  to  the  land,  it  operated  as  the 
inception  of  an  original,  separate  and  distinct  claim  of  title, 
leaving  the  true  and  real  title  in  the  owner  unimpaired.  Con- 
sequently, from  the  time  the  land  was  placed  on  the  assessor's 
book  in  the  name  of  the  tax-purchaser  under  this  separate 
and  new  claim  of  title,  there  were  two  independent  claimants 
for  the  same  land  under  distinct,  unconnected  and  hostile 
claims  of  title — the  one  asserted  by  the  tax-purchaser  and  the 
other  by  the  true  owner ;  and,  therefore,  according  to  the 
true  construction  of  section  3  of  Article  XIII  of  our  Constitu- 
tion, the  State  exacted  taxes  from  both  these  adverse  and 
hostile  claimants. 

It  is  expressly  stated  in  that  case,  that  when  two  parties 
claim  the  same  land  in  privity  and  by  the  same  title,  such  as 
when  the  relation  ot  vendor  and  vendee  subsisted  between 
them  and  neither  asserted  an  independant  or  hostile  title  to  the 
other,  the  payment  of  the  taxes  by  one  party  would  operate 
as  a  full  satisfaction  of  the  taxes  legally  chargeable  on  the 
land,  and  the  State  could  have  no  further  claim  for  taxes 
against  the  land  under  the  title  thus  held  in  privity  and  suc- 
cessively by  the  vendor  and  vendee. — 23  W.  Va.  682-3. 

In  the  case  at  bar,  there  is  no  pretense  that  the  appellees 
and  their  vendor,  James  Lynch,  or  either  of  them,  ever  as- 
serted any  claim  or  title  to  the  land  in  controversy  in  hos- 
tility to  that  of  the  appellant.     They  claimed  and  held  itun- 


Digitized  by 


Google 


April,  1885.]  Lynch  ??.  Andrews.  759 

der  and  not  independent  of  the  appellant's  title.  They 
claimed  they  had  his  title  and  not  a  new  and  distinct  title  or 
color  of  title.  They  were  claiming  as  vendees  in  subordina- 
tion to  and  under  the  same  title.  When,  therefore,  the  same 
power,  the  court,  which  had  unadvisedly  and  without  legal 
authority  attempted  to  effect  a  transfer  of  the  title,  in  the 
same  suit  corrected  its  error  and  declared  the  pretended 
transfer  inoperative  and  void,  the  foundation  of  the  appellees' 
claim,  and  the  claim  itself  were  whollj'  destroyed  and  anni- 
hilated. This  case  is  very  different  from  that  of  Simpson  v. 
Edmisiojij  and  the  doctrine  there  applied  has  no  application 
here. 

Having  thus  reached  the  conclusion  that  the. appellees  were 
pendente  lite  purchasers  and  bound  by  the  decrees  and  pro- 
ceedings had  in  the  suit  of  Haymond  v.  Camden  et  al^  and 
that  they  have  no  independent  or  adverse  claim  to  the  land 
in  controversy,  it  follows  that  their  petition  in  said  suit  was 
improperly  filed  and  the  injunction  improvidently  awarded 
thereon.  Being  bound  by  the  decrees  in  said  suit  they  clearly 
had  no  right  to  institute  an  independent  proceeding  or 
suit  for  the  purpose  of  collaterally  assailing  said  decrees 
and  obstructing  their  operation.  If  said  decrees,  or  any  of 
them  were  erroneous,  they  could  only  be  corrected  by  appeal 
or  other  proceedings  in  review  had  in  that  cause.  The  ap- 
pellees are  entitled  to  defend  their  rights  in  said  suit  in  the 
name  of  their  vendor,  James  Lynch ;  or  upon  a  proper  pe- 
tition filed  in  the  cause,  showing  that  according  to  the  rules 
of  equity  practice  they  are  entitled  thereto,  they  may  be  made 
formal  parties  to  the  said  cause. 

From  what  has  been  said,  it  is  apparent  the  apptllees  were 
not  in  a  condition  to  remove  the  controversy  attempted  to  be 
raised  by  their  petition  to  the  circuit  court  of  the  United 
States  under  the  act  of  Congress  of  March  8,  1875.  That 
act  requires  the  petition  for  removal  to  be  filed  in  the  "State 
court  before  or  at  the  time  at  which  the  cause  could  be  first 
tried  and  before  the  trial."  The  controversy  here  sought  to 
be  removed  was  simply  a  part  of  a  suit,  which  had  been  pend- 
ing for  years,  and  in  which  the  merits  of  the  controversy 
had  been  fully  adjudicated.     Cabk  v.  Ellis,  110  U.  S.  389. 

For  the  foregoing  reasons,  I  am  of  opinion,  that  the  decree 
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of  the  judge  of  the  circuit  court  be  reversed  with  costs  to 
the  appellant,  and  this  Court  proceeding  to  enter  such  decree 
as  said  circuit  court  should  have  entered,  it  is  ordered  that 
the  injunction  awarded  the  appellees  be  dissolved  and  their 
petition  dismissed  with  costs  to  the  defendant,  Andrews,  in 
said  court. 

Reversed. 
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WHEELING. 


Kyle  et  ax,  v,  Conrad  et  als. 
Submitted  January  31, 1885.— Decided  April  22.  1885. 

1.  rf  a  father  dies  intestate  having  advanced  to  some  of  his  children 

by  conveying  to  them  real  estate  and  giving  to  them  personal 
property  by  way  of  advancement,  when  his  estate  is  divided  and 
distributed,  his  children,  to  whom  such  advancements  have  been 
made,  should  be  charged,  when  their  advancements  are  brought 
into  hotchpot,  with  the  value  of  the  property  advanced,  when  re- 
ceived, but  not  with  the  rents  and  profits  of  the  land  conveyed 
to  them  severally,  nor  with  the  increase  of  the  personal  properties 
nor  with  the  interest  on  the  value  received  of  either  the  real  or 
personal  property  during  the  lifetime  of  the  father ;  but  they 
must  be  charged  with  interest  from  the  death  of  the  father  on  the 
value  when  received  of  all  property  real  or  personal  so  advanced. 
(p.  780.) 

2.  If  a  father  convey  in  fee  simple  to  a  daughter  and  her  children 

born  or  to  be  l3orn  or  simply  a  daughter  and  her  children  a  tract 
of  land  by  way  of  advancement,  the  whole  of  such  tract  ot  land 
should  be  regarded  as  an  advancement  to  the  daughter,  and  If  her 
father  dies  intestate,  she  should  be  charged  with  the  fee  simple 
value  at  the  time  the  land  is  given  of  the  entire  tract  of  land  with 
interest  on  this  value  from  the  death  of  the  father,     (p.  774.) 

3.  It  will  make  no  difference  in  such  cases,  whether  the  consideration 

for  the  deed  is  recited  to  be  the  natural  love  and  affection  of  the 
father  for  the  daughter  or  the  natural  love  and  affection  of  the 
father  for  his  daughter  and  her  children.  In  either  case  it  must 
be  regarded  as  an  advancement  to  the  daughter  of  the  whole  tracl 
of  land.    (p.  779.) 

4.  If  the  circuit  court  by  its  decree  determines  a  point  put  in  issue  by 


Digitized  by 


Google 


April,  1885.]  I^ylb  v.  Conrad.  16i 

the  pleadings,  or  if  the  court  on  an  exception  to  a  commissioner's 
report  decides  a  point  and  by  a  decree  refers  the  cause  back  to  the 
commissioner!  and  he  malces  a  report  in  accordance  with  the 
point  so  decided,  and  the  court  renders  either  a  final  decree  or  a 
decree  settling  the  principles  of  the  cause  upon  such  report,  the 
appellate  court  will  review  the  point  so  decided,  though  there  was 
no  exception  in  the  circuit  court  to  the  commissioner's  report  on 
the  matters  embraced  in  the  decision  of  the  circuit  court  on  this 
point,     (p.  772.) 

Green,  Judge,  furinshea  the  following  statement  of  the 
case : 

Ulery  Conrad,  of  Pendleton  county,  West  Virginia,  died 
intestate  on  November  11,  1867,  seized  in  fee  oi  six  tracts  of 
land  in  Pendleton  county,  West  Virginia,  supposed  to  be  of 
the  following  size  and  value:  A  tract  of  1,811  acres  on  the 
South  Branch  worth  $6,000.00 ;  a  tract  of  133  acres  on  the 
South  Branch,  worth  $655.00;  a  tract  of  24  acres  in  Hays 
Gap  worth  $240.00 ;  a  tract  of  37  acres  in  Hays  Gap  worth 
$37.00 ;  a  tract  of  three  acres  in  Hays  Gap  worth  $30.00 ;  a  tract 
of  24  acres  in  Hays  Gap  worth  $120.00,  and  a  tract  in  Ran- 
dolph county  of  unknown  size  and  value.  He  left  surviving 
him  as  his  heirs  five  children  and  the  descendants  of  two  other 
children,  who  had  died  before,  and  hip  widow,  Sarah  Conrad. 
His  children,  who  survived  him  were, a  son,  Laban  B.  Conrad, 
and  four  daughters;  Tirana,  who  had  inter-married  with 
Jacob  Hammer,  who  was  living ;  Asenith,  who  had  inter-mar- 
ried with  John  Davis,  who  was  living;  Delineh  Hammer,  a 
widow,  and  Deniza  Davis,  a  widow.  Another  son,  Sampson 
Conrad,  had  died  in  the  lifetime  of  his  father  and  left  surviv- 
ing Ulery  Conrad  two  sons,  William  Conrad  and  Jacob  Con- 
rad, and  one  daughter,  Mary,  who  married  Nicodemus  Bod- 
kin, who  was  living ;  and  one  other  son  of  Sampson  Conrad, 
Lorenzo  by  name,  died  before  Ulery  Conrad,  leaving  infant 
children,  whose  names  and  number  were  unknown,  but  they 
survived  Ulery  Conrad  and  were  among  his  heirs.  Ulery 
Conrad  also  had  a  daughter,  Iska  Jane,  who  inter-married 
with  George  Payne,  and  both  died  before  Ulery  Conrad, 
leaving  an  only  child,  Sarah  Payne,  who  survived  her  grand- 
father and  was  one  of  his  heirs.  She  was  not  twenty-one 
years  old  at  her  grandfather's  death. 

Ulery  Conrad  in  his  lifetime  advanced  to  all  his  daughters 
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except  Iska  Jane  Payne.  On  December  27,  1854,  he  con- 
veyed to  Timna  Hammer  and  her  children  born  and  to  be 
born  270  acres  of  land  in  Pendleton  county,  and  on  the  lace 
of  the  deed  it  was  stated  to  have  been  made  for  the  consider- 
ation of  natural  love  for  his  daughter  Timna  and  her  chil- 
dren and  one  dollar.  On  the  same  day  he  conveyed  to  Delilah 
Hammer,  who  was  a  widow,  and  her  children  684  acres  of 
land  in  Pendleton  county,  the  consideration  expressed  being 
hi?  natural  love  for  his  daughter  and  one  dollar.  Very 
shortly  afterwards,  on  February  8,  1855,  he  convej-ed  to 
Asenith  Davis  and  her  children  born  and  to  be  born  280 
acres  of  land  in  Pendleton  county,  the  consideration  expressed 
in  the  deed  being  his  natural  love  and  affection  for  his  daugh- 
ter and  her  children  and  one  dollar.  On  the  same  day  he 
conveyed  to  Deniza  Davis  and  her  children  born  and  to  be 
born  237  acres  of  land  in  Pendleton  county,  the  consideration 
expressed  in  the  deed  being  his  natural  love  and  affection  tor 
his  daughter  Deniza  Davis  and  her  children  and  one  dollar. 
On  September  27,  1869,  Sarah  Ann  Payne,  the  grand- 
daughter of  Ulery  Conrad  and  one  of  his  heirs,  by  George 
Payne,  her  next  friend,  brought  a  suit  in  the  circuit  court  of 
Pendleton  against  the  widow  and  all  the  heirs  of  Ulery  Con- 
rad, deceased,  including  the  husbands  of  the  female  heirs, 
who  were  married,  for  the  purpose  of  having  dower  assigned 
to  Sarah  Conrad,  his  widow,  and  a  partition  of  his  lands 
among  his  heirs.  The  bill  stated  all  the  above  facts;  and  as 
exhibits  with  the  bill  were  filed  the  four  deeds  above  men- 
tioned made  by  Ulery  Conrad  to  four  of  his  daughters  and 
their  children.  The  bill  prayed  for  an  assignment  of  dower 
to  the  widow  and  a  partition  of  the  land,  which  descended  to 
the  heirs  of  Ulery  Conrad  according  to  law  and  equity  afler 
deducting  the  advaiicements,  which  he  had  made  to  these  four 
daughters,  and  for  the  charging  of  Laban  B.  Conrad 
with  the  rents  and  profits  of  the  land  descended  from  his 
father,  Ulery  Conrad,  which  he  had  been  in  possession  of 
since  his  father's  death,  and  to  that  end  the  bill  prayed,  that 
the  court  should  ascertain  what  real  estate  Ulery  Conrad  died 
seized  of  and  the  amounts  and  fee  simple  value  of  the  same, 
who  had  been  in  possession  of  the  same  since  his  death,  what 
advancements  both  real  and  personal  the  said  Ulery  Conrad 
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had  made  to  his  children  and  their  vahie,  and  for  general 
relief. 

On  November  16,  1871,  the  court  rendered  the  following 
decree  :  "  This  cause  came  0!i  to  be  heard  this  —  day  of 
November,  1871,  upon  the  bill  and  exhibits  and  the  answer 
of  H.  H.  Masters,  the  guardian  ad  litem  of  the  infant  defend- 
ants, and  replication  thereto  as  to  said  defendants,  and  upon 
the  bill  as  taken  for  confessed  as  to  the  adult  defendants, 
proper  process  having  been  properly  served  on  all  of  them 
for  more  than  two  months,  and  they  still  failing  to  appear 
and  answer,  and  was  argued  by  counsel.  Whereupon  the 
court  doth  adjudge,  order  and  decree,  that  this  cause  be  and 
hereby  is  referred  to  commissioner  Masters,  who  is  directed 
to  summons  before  him  any  and  all  persons,  that  he  may  be 
required  to  summon  by  either  of  the  parties  in  interest  in 
this  suit  and  ascertain  and  report  to  this  court  at  the  next 
term : 

"  First. — What  real  estate  Ulery  Conrad  died  seized  of. 

"  Second. — What  the  value  of  said  estate  is. 

"  Third. — Who  has  been  in  possession  of  said  real  estate 
since  the  death  of  said  Ulery  Conrad. 

"  Fourth. — What  the  value  of  the  annual  rents  and  profits 
of  said  estate  is. 

"  Fifth. — What  advancements,  if  any,  were  made  by  said 
Ulery  Conrad  to  each  of  his  children,  and  the  value  of  such 
advancements." 

Seven  depositions  were  taken  in  reference  to  the  matters 
referred  to  the  commissioner;  and  on  March  6,  1872,  he 
made  his  report,  which  I  deem  it  unnecessary  to  state  further 
than  that  it  was  a  response  to  the  enquiries  submitted  to  him  by 
the  decree.  The  following  exceptions  were  filed  to  this 
report ; 

"This  report  is  excepted  to  by  defendants  John  Davis 
and  Asenith,  his  wife,  Jacob  Hammer  and  Timua,  his 
wife,  Delilah  Hammer  and  Deniza  Davis  on  the  following 
grounds : 

"First.  That  they  are  not  liable  for  the  rents  and  profits  of 
the  several  tracts  of  land  conveyed  by  Ulery  Conrad  in  his 
lifetime  to  his  daughters  Asenith,  Timna,  Delilah  and  Deniza 
and  their  children. 
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"Second.  That  Asenith  Davis,  Timna  Hammer.  Delilah  Ham- 
mer and  Deniza  Davis  are  joint-tenants  with  their  children 
in  the  several  tracts  of  land  conveyed  by  the  deed  filed  with 
the  plaintiff's  bill,  and  the  commissioner  should  have  reported 
only  their  interests  as  such  joint  tenants. 

"John  Davis  and  othbrs, 

"jBy  ComseL" 

On  April  17,  1872,  the  court  expressing  the  opinion,  that 
the  value  of  the  advancements  at  the  time  they  were  made  is 
not  sufficiently  shown  by  the  report,  sustained  their  excep- 
tions recommitted  the  cause  to  the  commissioner,  who  was 
directed  to  re-state  the  value  of  said  advancements  and  report 
the  same.  On  March  14,  1873,  the  commissioner  made  his 
second  report;  and  on  April  15,  1872,  the  court  set  it  aside, 
because  he  had  not  given  notice  to  the  parties  of  his  proceed- 
ing to  make  his  report.  At  same  time,  as  the  plaintiff  had 
come  of  age  and  married  with  John  W,  Kyle,  it  was  ordered 
that  the  suit  proceed  in  the  name  of  John  W.  Kyle  and 
Sarah  Ann  his  wife.  John  Davis  and  Asenith  his  wife  entered 
their  appearance;  and  the  cause  was  recommitted  to  the  com- 
missioner to  make  report  afler  giving  propv?r  notice  to  the 
parties.  Three  other  depositions  were  taken  on  the  matters 
submitted  to  the  commissioner.  By  leave  of  the  court  John 
Davis  and  Asenith,  his  wife,  Jacob  Hammer  and  Timna,  his 
wife,  and  Delilah  Hammer  and  Deniza  Davis,  widows,  filed  on 
October  4,  1876,  answers  to  said  bill.  So  much  of  these  an- 
swers, as  I  deem  important,  is  as  follows : 

''Respondents  further  say  that  the  female  respondents  never 
received  any  money  from  their  father  Ulery  Conrad  by  way 
of  advancements  except  $159.43J  to  Asenith  and  Deniza, 
nor  did  the  female  respondents  receive  by  way  of  advance- 
ments the  several  tracts  of  land  set  forth  in  the  plaintifl^s 
bill,  to-wit,  Timna  270  acres,  Delilah  684  acres,  Asenith  280 
acres  and  Deniza  237  acres,  but  an  inspection  of  the  several 
deeds  of  conveyance  filed  as  exhibits  with  the  plaintiff's  bill 
marked  respectively  *-A,""B,"  "C'and  "D"will  show  to  the 
court  that  the  female  respondents  are  joint-tenants  in  the  sev- 
eral tracts  of  land  conveyed  to  them  respectively  and  to  their 
children,  each  being  a  joint-tenant  with  her  children  on  the  tract 
of  land  so  conveyed,  and  that  only  the  interest  oi  each  as  joint- 
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tenant  with  her  children  can  be  brought  into  hotchpot ;  thif^ 
they  are  perfectly  willing  may  be  done.  Asenith  Davis  has  six 
children,  her  interest  being  one  seventh  in  the  tract  of  land 
conveyed  by  the  deed  bearing  date  February  8,  1855,  and 
filed  with  piaintift's  bill  as  Exhibit  ''D." 

"Respondent  Timna  Hammer  has  eight  children,  her  in- 
terest being  one  ninth  in  the  tract  of  land  containing  270 
acres  conveyed  by  the  deed  bearing  date  December  27, 
1854,  a  copy  ot  which  is  filed  with  the  plaintiflfs  bill  as  Ex- 
hibit A. 

"Your  respondent  Delilah  Hammer  has  nine  children,  her 
interest  being  one  tenth  in  the  tract  of  land  containing  684 
acres  conveyed  by  the  deed  bearing  date  December  27,  1854, 
a  copy  of  which  is  filed  with  the  piaintift's  bill  as  Exhibit 'B.' 

"Your  respondent  Deniza  Davis  has  lour  children,  her  in- 
terest being  one  fifth  of  the  tract  of  land  containing  237  acres, 
conveyed  by  deed  bearing  date  February  8,1855  a  copy  of  which 
is  filed  with  complainant's  bill  marked  Exhibit  "C."  The 
female  respondents  having  no  other  interest  than  the  above  in 
the  several  tracts  of  land,  they  insist  that  if  they  are  liable 
for  anything  i^*  the  way  of  rents  and  profits,  which  they  claim 
they  are  not,  it  can  onlj  be  as  follows  in  the  several  amounts 
reported  by  commissioner  Masters,  to-wit,  Asenith  Davis  to 
one  seventh  of  the  amount  reported  against  her,  Timna  Ham- 
mer to  ojiemnth  of  the  amount  reported  against  her,  Delilah 
Hammer  to  one  tentli  of  the  amount  reported  against  her, 
and  Deniza  Davis  to  one  fifth  of  the  amount  reported  against 
her.  Of  course  the  same  objections  apply  as  to  the  values 
placed  upon  the  said  several  tracts  of  land,  and  charged  re- 
spectively to  these  respondents,  and  the  above  reductions 
must  be  made — that  is,  Asenith  can  only  be  charged  with 
oneseventhy  Timna  with  one  ninth,  Delilah  with  one  tenth, 
and  Deniza  with  one  fifth  of  the  lands  respectively  conveyed 
to  them  and  their  children. 

"Respondents  having  fully  answered  pray  to  be  hence  dis- 
missed with  their  costs  by  them  in  this  behalf  expended." 

The  following  is  the  commissioner's  report  made  Septem- 
ber 22,  1874,  after  stating  that  he  had  given  the  proper 
notice  to  parties  and  had  taken  the  three  depositions  before 
referr^  to: 
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"Your  commissioner  having  carefully  considered  the  said 
testimony,  as  well  as  that  formerly  taken  by  him  and  his  re- 
ports formerly  made  to  the  court,  reports  that  he  can  see  no 
good  reason  why  the  report  of  March  6,  1852,  should  be 
changed  or  in  anywise  altered  except  in  this  that  the  land 
conveyed  to  Delilah  Hammer  should  be  estimated  at  the  sum 
or  value  of  $1,700.00  instead  of  $1,350.00,  and  the  annual 
rents  at  $85.00  instead  of  $75.00  per  year,  and  the  land 
deeded  to  Timna  Hammer  be  estimated  at  $950.00  instead  of 
$1,050.00,  and  the  annual  rent  at  $45.00  instead  of  $55.00. 
Your  commissioner,  with  the  said  changes  thereto,  adopts  and 
fully  confirms  said  report." 

On  October  12,  1878,  the  court  sustained  the  first  excep- 
tion to  the  report,  holding  that  the  daughters  of  Ulery  Con- 
rad were  not  liable  for  the  rents  and  profits  on  the  several 
tracts  of  land  conveyed  to  them  and  their  children  by  their 
father,  but  declined  acting  on  the  question  raised  by  the 
second  exception,  or  deciding  whether  the  daughters,  to  whom 
advancements  had  been  made,  should  be  charged  with  the 
full  value  of  the  lands  conveyed  to  them  and  their  children 
or  only  with  the  value  of  their  interest  in  said  lands,  and  di- 
rected the  commissioner  to  make  out  a  statement  based  on 
their  being  charged  only  with  the  value  ot  their  interest  in 
these  lands  so  conveyed.  The  statement  required  by  this 
decree  to  be  made  out  by  the  commissioner  was  made  on 
March  7,  1879,  accompanied  by  his  report.  This  statement 
was  not  excepted  to,  and  on  April  8,  1879,  the  decree  was 
entered  by  the  court,  which  recited  among  other  things,  that 
the  cause  was  heard  on  certain  papers  and  the  answers  of  the 
defendants  above  given  and  on  the  reports  of  commissioner 
of  March  6,  1872,  and  March  17,  1879,  and  exceptions  to  re- 
port of  March  6,  1872.  The  decree  then  proceeds  as  follows : 

"  On  consideration  whereof,  the  court  is  of  opinion  that 
the  exceptions  taken  to  the  said  report  of  March  6,  1872,  in 
this  that  Asenith  Davis,  Timna  Hammer,  Delila  Hammer 
and  Deuiza  Davis  should  not  be  respectively  charged  with 
the  value  of  the  real  estate  conveyed  by  Ulery  Conrad  to  them 
and  their  children  is  not  well  taken,  and  the  said  exception 
is  overruled,  the  court  being  of  the  opinion  that  the  said 
Ulery  Conrad  intended  the  real  estate  so  conveyed  by  him 
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to  each  of  his  daughters  to  be  an  advancement  out  of  his 
estate  to  each  of  them  to  the  extent  of  the  value  of  such  real 
estate  to  each  conveyed.  And  the  court  is  further  of  the 
opinion  that  the  said  daughters  of  Ulery  Conrad  should  not 
be  charged  with  the  rents  and  profits  prior  to  the  death  of 
their  father  of  the  real  estate  so  conveyed  to  each  of  them, 
thereupon  it  is  adjudged,  ordered  and  decreed,  that  the  said 
report  of  March  17,  1879,  be  confirmed." 

This  decree  then  appointed  commissioners  to  ascertain, 
whether  the  lands  which  descended  from  Ulery  Conrad  could 
be  partitioned  in  kind,  and  then  proceeds  as  follows  : 

"  And  this  cause  is  again  referred  to  commissioner  Masters, 
who  is  directed  to  ascertain  and  report  to  the  court  at  its 
next  term  the  amount  due  from  Laban  B.  Conrad  for  the  use 
and  occupancy  of  the  lands  of  Ulery  Conrad,  which  the  said 
Laban  B.  Conrad  has  been  in  possession  of  since  the  death 
of  the  said  Ulery  Conrad,  and  also  make  a  statement  show- 
ing what  the  advancement  to  each  of  the  daughters  will 
amount  to,  charging  the  value  of  the  land,  at  the  time  the 
deeds  were  made,  with  interest  from  the  death  of  their  father." 

Three  other  depositions  were  taken  relative  to  the  matters 
to  be  enquired  of  by  the  commissioner,  who  made  his  report  on 
June  8,  1879,  which  was  not  excepted  to  by  any  of  the  par- 
ties. On  October  14,  1879,  the  commissioners  appointed  to 
assign  the  widow  dower  made  their  report,  which  I  need  not 
state  at  length.     It  concluded  as  follows : 

"  Your  commissioners  are  of  the  opinion  that  the  real 
estate  of  Ulery  Conrad  is  not  partitionable  among  those  enti- 
tled thereto,  and  especially  before  the  dower-rights  of  Sarah 
Conrad  shall  have  ceased — that  is,  we  are  of  opinion,  that  the 
interests  of  the  heirs  will  be  enhanced  by  selling  the  land  and 
dividing  the  proceeds;  and  at  the  same  time  your  commis- 
sioners report,  as  far  as  they  can  learn,  a  majority  of  the  heirs 
are  in  favor  of  dividing  the  lands." 

The  death  of  Asenith  Davis  was  suggested,  and  by  con- 
sent the  cause  was  revived  in  the  name  of  John  Davis,  ad- 
ministrator of  Asenith  Davis,  and  a  scieri  facias  was  issued 
to  revive  it  against  her  heirs ;  and  the  deaths  of  Mary  A. 
Davis,  John  Davis  and  Sarah  Conrad  being  suggested,  on 
the  plaintifl's  motion  the  cause  was  sent  to  rules  with  leave 
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to  the  plaintift  to  file  an  amended  and  supplemental  bill. 
This  order  was  made  November  11,  1881,  probably  because 
the  ori^nal  bill  had  been  lost  from  among  the  papers  of  the 
cause.  The  amended  and  supplemental  bill  was  filed ;  all 
the  proper  parties  were  made  defendants ;  and  the  proceed- 
ings in  the  cause  up  to  that  time  set  out,  and  the  substance  of 
the  lost  original  bill  was  stated ;  and  it  prays,  that  the  share 
of  the  female  plaintiff  in  the  lands,  of  which  her  grandfather 
died  seized,  might,  if  practicable,  be  assigned  to  her  in  kind, 
to  be  held  by  her  in  severalty,  and  for  a  partition  of  all  the 
lands  ;  that  all  advancements  made  by  Ulery  Conrad  be  ac- 
counted for ;  and  that  the  account  of  the  rents  and  profits  ot 
the  estate  since  the  death  of  Ulery  Conrad  be  taken  and  a 
proper  decree  be  rendered  for  them  in  favor  of  those,  to  whom 
the  same  may  be  coming,  against  those,  who  are  responsible 
therefor ;  and  for  general  relief. 

On  June  19,  1882,  the  court  rendered  the  following  de- 
cree: 

"  This  cause  came  on  this  the  19th  day  of  June,  1882,  to  be 
further  heard  upon  the  papers  formerly  read  and  the  pro- 
ceedings heretolore  had  herein,  the  amended  and  supplemen- 
tal bill  and  exhibits  filed  therewith,  the  process  returned 
duly  executed  on  all  the  home-defendants,  and  order  of  pub- 
lication awarded  against  non-resident  defendants  duly  pub- 
lished and  posted,  and  the  cause  regularly  set  for  hearing  at 
rules,  and  none  of  the  defendants  appearing  to  plead,  demur 
to  or  answer  said  amended  and  supplemental  bill,  the  same 
was  taken  for  confessed,  and  was  argued  by  counsel.  On  con- 
sideration whereof  the  court  doth  adjudge,  order  and  decree 
that  this  cause  be  referred  to  M.  K.  Boggs,  one  of  the  com- 
missioners of  this  court,  who  is  directed  to  make  and  state 
the  following  accounts,  to-wit : 

"  1.  An  account  showing  what  amounts  are  due  from  La- 
ban  B.  Conrad  for  the  use  and  occupancy  ot  the  lands  ot 
Ulery  Conrad,  deceased,  which  the  said  Laban  B.  Conrad 
has  been  in  possession  of  since  the  death  of  said  Ulery  Con- 
rad. 

"  2.  To  make  a  statement  showing  what  the  advancements 
to  each  of  the  sons  and  daughters  of  said  Ulery  Conrad,  de- 
ceased>  either  in  money  or  lands,  will  amount  to,  charging 
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the  value  of  the  land,  at  the  time  the  deeds  were  made  to 
each  of  them,  with  interest  on  said  value  from  the  death  of 
their  tather,  Ulery  Conrad,  deceased. 

"8.  To  ascertain  what  lands  were  owned  by  the  said  Ulery 
Conrad,  deceased,  at  the  time  of  his  death,  their  character, 
location  and  value  annual  and  absolute,  and  whether  the  same 
are  partitionable  among  those  entitled  to  them ;  said  com- 
missioner shall  take  the  statements  heretofore  made  by  com- 
missioner Masters  as  prima  facie  correct,  but  with  leave  to 
any  party  interested  to  take  additional  testimony  to  amend 
and  correct  said  statement  if  necessary." 

Four  other  depositions  were  taken  relative  to  the  matter 
referred  by  this  decree  to  the  commissioner ;  and  on  October 
31,  1882,  the  commissioner  made  his  report,  to  which  two 
exceptions  were  filed ;  and  on  June  14,  1888,  an  order  was 
made,  and  by  the  consent  of  parties  these  two  exceptions 
were  sustained,  and  the  case  was  referred  to  a  commissioner 
to  re-form  and  re-state  this  report  in  accordance  with  said  ex- 
ceptions and  report  forthwith.  A  deposition  was  taken  with 
reference  to  the  matter  contained  in  one  of  these  exceptions ; 
and  the  re-formed  statement  and  report  was  made  the  same 
day ;  and  on  the  next  day,  June  15,  the  following  decree  was 
entered : 

"  This  cause  came  on  again  this  day  to  be  further  heard 
upon  the  papers  formerly  read  and  the  report  of  commissioner 
M.  K.  Boggs  made  in  pursuance  of  decree  rendered  at  the 
June  term,  1882,  and  the  June  term,  1888,  without  exception 
to  the  report  made  under  decree  of  the  June  term,  1883,  and 
was  argued  by  counsel.  Oil  consideration  whereof  said  first 
mentioned  report  is  approved  and  confirmed  except  in  so  tar 
as  it  is  modified  by  said  last  mentioned  report,  and  said  last 
mentioned  report  is  also  ratified  and  confirmed,  and  the  court 
doth  declare  that  Laban  B.  Conrad  is  due  the  estate  of  Ulery 
Conrad,  deceased,  on  account  of  the  rents  of  the  home-place 
and  Skidmore  lands  in  the  sum  of  $1,498.26,  as  of  the  11th 
day  of  November,  1882 ;  that  the  advancements  to  Delilah 
Hammer  and  her  children  aggregated  the  sum  of  $1,996.00 
as  of  said  last  mentioned  date;  that  the  advancements  to 
Timna  Hammer  and  her  children  aggregated  the  sum  of 
$1,650.00  as  of  said  date;  that  the  advancements  to  Asenith 
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Davis  and  her  children  aggregated  the  sum  of  $1,481.44  as  of 
said  date ;  that  the  advancements  to  Deniza  Davis  and  her 
children  aggregated  the  sum  of  $1,291.44  as  of  said  date;  and 
that  the  advancements  to  Sampson  Conrad  aggregated  the 
sum  of  $1,505.12  as  of  said  date.  And  it  being  apparent  to 
the  court  that  a  sale  of  the  home-place  and  Skidmore  land, 
belonging  to  the  estate  of  Ulery  Conrad,  deceased,  and  of  the 
Hays  Gap  land  will  have  to  be  made  in  order  to  partition  the 
same  among  the  parties  entitled  thereto,  and  that  the  same  is 
susceptible  of  advantageous  sale  in  four  parcels,  it  is  adjudged, 
ordered  and  decreed,  that  George  A.  Blakemore,  J.  Ed.  Pen- 
nybacker,  W.  F.  Dyer  and  Charles  P.  Jones,  who  are  hereby 
appointed  commissioners  for  the  purpose,  shall  proceed  to 
sell  said  lands,  consisting  1,311  acres  and  138  acres  lying  on 
the  South  Branch,'  24.393  acres  and  24  acres,  lying  in  the 
Hays  Gap  in  this  county,  by  publication  in  front  of  the  court- 
house of  this  oounty  upon  the  following  terms:  Costs  of  this 
suit  and  of  said  sale  cash  in  hand,  and  the  residue  in  three 
equal  annual  instalments  from  the  day  of  sale,  with  interest 
from  the  day  of  sale,  taking  from  the  purchaser  bonds  vnth 
good  and  approved  personal  security  for  the  deferred  pay- 
ments, and  retaining  a  lien  until  the  future  order  of  the  court ; 
and  said  ccmmissioners  shall  sell  the  home-lands  in  two  par- 
cels as  nearly  equal  as  may  be,  and  the  Skidmore  lands  and 
the  lands  lying  in  Hays  Gap  separately,  and  tor  the  purpose 
of  dividing  the  home-lands  they  are  authorized  to  employ  a 
competent  surveyor  to  do  such  surveying  as  may  be  neces- 
sary ;  but  before  said  commissioners  shall  advertise  as  afore- 
said, they  shall  give  notice  of  the  time,  place  and  terms  of 
sale  by  advertisement  published  in  the  South  Branch  Gazette 
and  by  notices  posted  at  five  or  more  public  places  in  the  neigh- 
borhood of  said  lands,  and  shall  enter  into  bond  before  the 
clerk  of  this  court  with  security  to  be  approved  by  him  in 
the  penalty  of  $16,000.00,  and  with  conditions  for  the  faithfnl 
performance  of  their  duties  nnder  this  or  any  future  decree 
in  this  cause." 

From  this  and  the  preceding  decree,  on  which  it  was 
founded,  H.  H.  Davis,  Granville  Dyer  and  Catharine  his 
wife,  Oliver  Armstrong  and  Jane  his  wife,  Robert  Davis,  in 
his  own  right  and  as  administrator  of  Mary  Ann  Davis,  de- 
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ceased,  Frank  Anderson,  sheriif,  administrator  de  bonis  non 
of  Asenith  Davis  deceased,  J.  T.  Kelley,  executor  of  Sarah 
Conrad  deceased,  John  William  Conrad,  Joseph  E.  Conrad, 
Lorenzo  ]).  Conrad,  Deniza  Davis,  Delilah  Hammer,  Jacob 
Hammer  and  Timna  his  vviie  and  Jacob  Conrad  applied  to  a 
judge  of  this  Court  for  an  appeal  and  supersedeas^  which  was 
awarded  them. 

J.  Bumgardner  Jr.  for  appellants. 
G.  A.  Blakemore  for  appellees. 

Green,  Judge  : 

The  errors  assigned  in  the  petition  for  an  appeal  in  the 
proceedings  in  this  cause,  which,  if  they  be  errors,  are  all  car- 
ried into  the  last  decree  entered  by  the  court  below  in  this 
cause,  are,  first :  That  the  court  authorized  interest  to  be 
charged  upon  the  estimated  value  of  the  lands  conveyed  to 
the  several  daughters  of  Ulory  Conrad  from  the  date  of  his 
death ;  second :  That  interest  on  the  money-value  of  the 
lands  was  not,  as  it  should  have  been  on  the  theory  of  a  mon- 
eyed hotchpot,  charged  only  from  a  period  twelve  months 
after  Ulery  Conrad's  death;  third:  That  the  children  of  the 
diilerent  daughters  of  Ulery  Conrad,  to  whom  jointly  with  their 
mothers  lands  had  been  conveyed,  ought  to  have  been  made 
parties,  though  their  mothers  were  still  living,  whereas 
none  of  these  children  were  made  parties  except  in  cases 
where  their  mother  was  dead  ;  fourth  :  That  the  daughters  of 
Ulery  Conrad  were  charged  with  the  full  value  of  the  land 
conveyed  to  them  by  their  father  as  an  advancement.  They 
should  have  been  charged  only  as  an  advancement  and  be 
required  to  bring  into  hotchpot  what  the  father  had  given  to 
the  daughters  individually,  and  not  what  he  had  given  to 
them  and  their  children  jointly.  These  daughters  had  from 
five  to  thirteen  children,  as  the  record  shows,  and  therefore 
they  had  in  the  land  deeded  to  them  and  their  children  only 
from  one  fiflh  to  one  thirteenth  part  of  the  land  given  to  the 
daughters  individually,  and  the3'  should  have  been  charged 
only  from  one  fifth  to  one  thirteenth  part  of  the  value  of  these 
lands  instead  ot  being  charged  with  the  full  value  of  the  lands 
as  an  advancement.     These  are  all  the  errors  assigned  or  re- 
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lied  upon  in  the  argument  of  the  counsel  for  the  appellants; 
and  as  there  are  no  errors,  which  I  can  see,  in  this  record,  if 
these  are  not  errors,  I  shall  confine  my  attention  to  these 
alleged  errors. 

It  is  claimed  by  the  counsel  for  the  appellees,  that  this  Court 
can  not  consider  these  assigned  errors,  because,  as  the  last 
report  of  the  commissioner  was  not  excepted  to,  the  parties 
waived  all  objections  to  it,  even  though  they  had  filed  excep- 
tions to  previous  reports  containing  the  assigned  errors ;  and 
they  rely  upon  Kees,  Executory.  Kees^s  OrexUtors^  2  Grat.  117, 
syl.  2,  and  Simmons  v.  Simmons' s  Administrator^  33  Grat.  451, 
syl.  2.  These  cases  certainly  establish  the  position,  that,  un- 
less errors  appear  upon  the  face  of  a  report,  they  can  not  be 
taken  advantage  of  for  the  first  time  in  the  Appellate  Court, 
when  no  exceptions  were  taken  to  the  report  in  the  court  be- 
low ;  and  that  an  error  in  a  commissioner's  report  not  appear- 
ing on  its  face,  and  to  which  no  exception  was  filed  in  the 
court  below,  will  be  disregarded  by  the  Appellate  Court, 
even  though  the  identical  error  had  been  committed  in  the 
making  of  a  previous  report,  and  it  had  then  been  excepted 
to,  and  the  cause  had  been  remanded  to  the  commissioner 
without  deciding  on  this  exception ;  for  in  such  a  case  this 
error  not  being  excepted  to  in  the  last  report  of  the  commis- 
sioner will  be  regarded  as  waived  by  the  parties,  who  on  ac- 
count of  it  had  excepted  to  a  former  report.  But  this  prin- 
ciple has  no  application  in  this  case.  For  the  court  itself  in 
the  decree  of  April  8,  1879,  had  expressly  decided,  that  the 
daughters  of  Ulery  Conrad,  to  whom  and  their  children 
jointly  lands  had  been  given  and  conveyed,  were  chargeable 
with  the  whole  value  of  such  real  estate,  and  not  with  the 
value  of  the  undivided  interest  of  the  daughters.  It  is  of  this 
decision  carried  into  the  last  decree,  that  the  appeUants  com- 
plain in  their  fourth  ground  of  error,  and  not  of  the  commis- 
sioner's report ;  for  he  could  not  commit  error  in  following 
the  directions  of  the  court.  The  same  is  true  of  all  the  other 
supposed  errors,  of  which  the  applicants  complain. 

Thus  their  first  assignment  of  error,  that  the  court  erred 
in  authorizing  interest  to  be  charged  on  the  estimated  value 
of  the  lands  advanced  to  the  daughters  from  the  date  of  the 
death  of  Ulery  Conrad.     Now  this  was  no  error  of  the  cora- 
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missioner;  forin  the  decree  of  April  8, 1879,  the  court  expressly 
directs  the  commissioner  to  charge  interest  on  the  value  of 
the  land  in  this  manner,  and  it  was  the  duty  of  the  commis- 
sioner to  follow  this  direction,  and  he  would  have  been  com- 
pelled to  do  so  bj'  the  court.  It  was  therefore  obviously 
useless  to  except  to  the  report  ot  the  commissioner,  because 
he  had  followed  the  directions  ot  the  court  in  making  his 
report.  It  was  no  error  in  the  commissioner ;  if  an  error  at 
all,  it  was  one  committed  by  the  court,  which  of  course  can 
be  examined  into  by  this  Court.  The  same  may  be  said  of 
the  second  assignment  of  error  by  the  appellants ;  and  the 
third  is  one,  which  has  no  relation  to  the  commissioner's  re- 
port. The  court  could  have  decided  these  matters,  of  which 
the  appellants  complain,  even  if  there  had  been  no  exceptions 
to  the  commissioner's  report,  as  they  were  put  in  issue  by  the 
pleadings,  these  issues  having  been  made  by  the  answers  of 
defendants,  which  were  filed  on  October  4,  1876.  And  even 
if  the  courts  had  not  decided  these  points,  they  could  have 
been  considered  by  this  Court,  as  they  were  errors  of  law,  if 
errors  at  all,  appearing  on  the  face  ot  the  commissioner's  re- 
port, which  might  therefore  have  been  considered  by  this 
Court,  even  though  there  had  been  no  exceptions  to  the  com- 
missioner's report  filed  in  the  court  below. 

The  most  important  of  these  alleged  errors  is  that  con- 
tained in  the  plaintiff's  fourth  assignment  of  error,  that  is, 
that  the  value  of  the  entire  tracts  of  land  were  regarded  as 
advancements  to  the  daughters,  when  they  were  not  conveyed 
to  them,  but  to  them  and  their  children  as  joint-tenants, 
which  gave  them  a  very  small  interest  in  the  land,  and  they 
should  have  been  held  to  have  been  advanced  only  to  the  ex- 
tent of  the  value  of  their  several  interests,  and  not  to  the  ex- 
tent of  the  whole  value  of  the  land.  To  sustain  this  position 
they  rely  solely  upon  the  wording  of  our  statute  on  the  subject, 
which  is :  *'  When  any  descendant  of  a  person  dying  intestate 
as  to  his  estate  or  any  part  thereof,  skall  have  received  from  any 
intestate  in  his  lifetime  any  estate,  real  or  personal  by  way  of 
advancement,  and  he  or  any  descendants  of  his  shall  come  into 
the  partition  and  distribution  of  the  estate  with  other  par- 
ceners and  distributees,  such  advancements  shall  be  brought 
into  hotchpot  with   the  whole   estate  real  and  personal,  de- 
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scended  or  distributable,  and  thereupon  such  party  shall 
be  entitled  to  his  proper  portion  of  the  estate  real  and  per- 
sonal." It  is  insisted,  that  under  the  very  words  of  this  statute, 
if  a  daughter  has  had  a  conveyance  of  a  tract  of  land  to 
her  and  her  children  as  joint-tenants  by  way  of  advance-, 
ment,  she  can  not  be  regarded  as  havmg  received  from  her  father 
anything  but  such  portion  of  this  tract  of  land,  as  she  as  one 
of  the  joint-tenants  is  absolutely  entitled  to,  and  that  she 
ought  to  be  required  to  bring  into  hotchpot  only  this  undi- 
vided interest  in  this  tract  of  land,  which  she  owns  as  such 
joint-tenant,  precisely  as  if  her  father  by  a  separate  deed  had 
conveyed  to  her  by  way  of  advancement  such  undivided  part 
of  the  tract  of  land  ;  and  that  the  uniting  of  her  children  as 
grantees  in  the  deed  and  the  conveying  of  the  whole  tract 
of  land  to  her  and  her  children  jointly  as  an  advancement 
cannot  justify  under  the  wording  of  this  statute,  the  requir- 
ing of  her  to  bring  the  value  of  the  entire  tract  in  hotchpot. 
Statutes  requiring  heirs  and  distributees  of  a  person,  who 
dies  intestate,  to  bring  into  hotchpot  in  the  distribution  of 
the  estate,  what  had  been  received  by  them  as  advancements 
from  such  person  in  his  lifetime,  have  always  been  construed 
very  liberally  to  carry  out  the  purpose  of  such  acts,  to  pro- 
duce equality  in  the  distribution  of  the  intestate's  estate 
among  those  bearing  the  relation  to  him,  which  in  the  ab- 
sence of  a  will  must  be  presumed  to  have  been  the  wish  of  the 
deceased  person.  And  if  by  following  closely  the  letter  of 
the  statute  this  its  object  will  be  defeated,  the  courts  have 
never  hesitated  to  disregard  the  letter  of  such  statutes  and  to 
require  that  to  be  brought  into  hotchpot,  which  the  letter  of 
the  statute  does  not  require,  but  which  its  spirit  does  re- 
quire. By  the  word  advancement  used  in  the  statute  is 
meant  a  gift  by  a  parent  to  a  child  or  descendant  for  the 
purpose  of  advancing  him  or  her  in  life.  Barber  v.  Taylor^ 
9  Dana  84,  is  a  good  illustration  of  the  liberality  which 
the  courts  have  always  exercised  in  construing  such  statutes, 
in  order  to  carry  out  their  spirit,  even  though  in  so  doing 
the  letter  of  the  statute  is  disregarded.  The  Kentucky 
statute  was  copied  from  the  fifteenth  section  of  the  act  of 
Virginia  of  1785,  directing  the  course  of  descents,  and 
was  thus  worded ;  "  That  when  any  children  of  the  intestate 
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or  their  issue  shall  have  received  from  the  intestate  in  his  life- 
time any  real  estate  by  way  of  advancement,  and  shall  choose 
to  come  into  partition  with  other  parceners,  such  advance- 
ment shall  be  brought  into  hotchpot  with  the  estate  de- 
scended." The  act  requiring  advancements  of  personal  estate 
to  be  brought  into  hotchpot  was  substantially  the  same. 

It  will  be  seen  at  a  glance,  that,  so  far  as  the  question  be- 
fore us  is  concerned,  our  statute  is  worded  almost  exactly,  as 
was  the  act  of  1785,  and  as  was  the  Kentucky  statute ;  yet 
under  these  statutes  in  Barber  and  others  v.  Taylor's  Hdrs,  9 
Dana  84,  it  was  decided,  that  a  conveyance  made  by  the 
father  to  the  husband  of  his  daughter  by  way  of  advancement 
to  his  daughter,  was  to  be  regarded  as  an  advancement  to  the 
daughter.  As  this  amounts  to  a  construction  of  our  statute, 
I  will  quote  at  some  length  the  reasoning  of  the  court,  which 
led  to  this  construction  of  our  statute.  The  court  say  on 
page  85 : 

"  Except  as  to  the  period  of  valuation  these  enactments  of 
the  Kentucky  statute  are  substantially  like  the  5th  section  of 
the  statute  of  distributions,  enacted  in  England  in  the  22d 
and  2Sd  Car.  11,  ch.  10,  and  therefore  the  judicial  interpretation 
of  the  latter,  established  when  the  former  was  created,  should 
be  deemed  equally  applicable  to  these  cases.  In  Edwards  v. 
Freeman^  2  P.  Wms.  435,  which  is  the  leading  case  on 
the  subject,  it  was  decided,  that  in  determining  all  questions 
concerning  advancements  the  object  and  intention  of  the 
father  who  gave  are  to  be  chiefly  considered ;  that  a  provis- 
ion to  take  effect  afler  the  death  of  the  father  or  in  reversion 
or  even  contingently,  whenever  it  can  be  deemed  of  value, 
may  be  considered  as  an  advancement  7>ro  tanto  ;  that  equality 
was  tlie  great  object  of  the  statute,  which  should  therefore  be 
considered  as  '  a  parliamrfUary  will^'  and  consequently,  that  a 
settlement,  secured  bt-iore  marriage  and  in  co)isi(kraHon  thereof, 
upon  a  then  unborn  first  daughter  of  the  party  making  it 
sliould  after  his  death  intestate  be  deemed  an  advancement, 
which  should  be  brought  into  hotchpot. 

"And  in  Wayland  v.  Wayland,  2  Atk.  635,  Lord  Hardwick 
decided,  that  a  settlement  on  a  son  for  life,  remainder  to  his 
wife  and  then  to  his  children,  should  be  considered  as  an  ad- 
vancement to  the  son  to  the  whole  extent  of  the  value  of  the 
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entire  estate,  even  though  he  had  received  only  a  life-estate 
and  his  wife,  a  stranger  in  blood  to  his  tather,  was  by  the  tenus 
of  the  gift  entitled  contingently  to  the  life-estate  in  remainder. 
These  doctrines  seem  to  us  to  be  as  just  and  reasonable  as 
they  are  undoubtedly  authoritative.  They  virtually  recog- 
nize as  a  controlling  principle  the  intestate /o^A^r'^  intention; 
and  therefore  virtually  decide  that  whatever  he  intended  as 
an  advancement,  and  would  have  so  treated,  at  his  death 
should  generally,  if  not  invariably,  be  so  considered  without 
regard  to  the  mode  of  making  or  securing  the  actual  enjoy- 
ment of  it,  concerning  all  which  he  should  be  the  sole  arbi- 
ter. And  therefore  there  could  be  no  doubt  that,  it  a  father 
should  vest  in  a  stranger  the  title  to  property,  in  trust  for  a 
daughter,  the  estate  thus  intended  for  her  by  such  a  pro- 
vision should  generally  be  deemed  an  advancement,  even 
though  by  the  mal-conduct  of  the  trustee  she  had  lost  the 
whole  benefit  of  the  provision. 

''A  gift  of  money  or  other  personal  property  to  the  hus- 
band ol  the  donor's  daughter,  though  the  husband  by  wast- 
ing or  loosing  it  might  prevent  his  wife  from  deriving  any  ben- 
efit from  it.  So  land  given  mfrojik  tnarriage  to  the  husband 
and  w^ife  and  to  the  survivor  of  them  and  their  issue  in  tail, 
the  wife  being  the  daughter  of  the  giver,  would  be  an  ad- 
vancement to  her,  to  the  full  extent  of  the  value  of  the  entire 
estate,  although  the  husband  might  survive  her,  and  might 
also  dock  the  entail,  and  thereby  monopolize  the  whole  estate, 
yet  in  distributing  the  intestate  father's  estate,  her  children 
would  be  charged  with  the  value  of  the  estate,  thus  enjoyed 
and  converted  by  their  father,  because  their  grandfather  so 
intended  and  provided,  and  because  the  object  of  the  statute 
was  to  distribute  his  estate  as  he  himself  would  have  done 
or  may  be  presumed  to  have  intended.  Nor  could  w^e  doubt 
that  a  conveyance  of  laud  to  the  husband  of  the  conveyor's 
daughter,  in  consideration  of  his  being  her  husband,  should 
be  considered  as  an  advancement  to  her,  just  as  much  as  if 
the  conveyance  had  been  to  herself  alone,  or  to  her  and  her 
husband  as  tenants  of  the  entirety.  ********* 
It  is  not  material  to  enquire  whether  the  fee  should  be  an 
advancement  to  Mrs.  Barber  or  to  her  children,  or  to  all  of 
them  in  succession.     Her  children  only  represent  her,  and 
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can  be  entitled  to  no  more  than  she  would  be  entitled  to, 
were  she  now  living;  and  if  she  were  yet  alive  we  could  not 
doubt,  that  she  would  be  justly  and  legally  chargeable  with 
the  land  conveyed  to  her  husband,  as  so  much  received  by 
her  from  her  father,  in  the  manner  deemed  best  for  her  by 
him." 

Judge  Lomax  in  his  work  on  Executors  vol.  2  page  367, 
treats  these  two  English  decisions  above  cited  as  properly 
construing  the  Virginia  statutes  with  reference  to  hotchpot, 
which  were  substantially  the  same  as  the  English  22  and  23 
Car.  II,  ch.  10  sec.  5,  and  as  our  statute  above  quoted  (Code 
of  West  Virginia,  ch.  78  see.  13  page  486)-  We  regard  these 
English  cases  as  authoritative  constructions  of  our  statute 
and  entirely  approve  the  quotations  above  given  from  9th 
Dana,  and  adopt  them  as  our  construction  of  our  statute. 

These  views  were  approved  in  Stevenson^  ^c,  v.  Martin^  ^c, 
11  Barb.  485,  where  it  was  decided  that  '^the  intention  of  the 
donor  to  advance  his  daughter  ivill  be  presumed  from  the  fact  that 
he  conveys  to  the  husband  upon  the  sole  consideration  of 
the  existence  of  the  marriage-relation  between  them.  But 
if  she  be  dead  at  the  time  of  the  conveyance  no  such  pre- 
sumption will  be  entertained  as  a  against  her  children."  See 
syllabus  2.  These  views  were  again  approved  in  Bowles  v. 
Winchester^  ^.^  13  Barb.  1,  and  they  were  there  applied  to  a 
case  where  the  devise  (and  it  was  stated  to  apply  equally  to 
a  conveyance)  was  made  by  a  father  to  his  daughter  during 
her  natural  life  and  at  her  death  to  her  living  issue ;  and  if. 
she  died  without  leaving  issue,  then  the  property  was  to  revert 
to  the  heirs  of  the  father.  The  court  held  that  this  was  an 
advancement  to  the  daughter  of  the  whole  land,  as  if  she  had 
been  given  a  fee  simple  and  not  a  life-estate,  and  she  was 
charged  with  the  tee  simple  value  of  the  land  as  an  advance- 
ment to  her.  The  land  was  in  that  case  devised  by  the 
father  to  his  daughter,  Mrs.  Winchester,  for  life  and  then  to 
her  children,  and  the  father  died  intestate  as  to  a  part  of  his 
estate  worth  $100,000.00.  The  question  was  what  Mrs. 
Winchester  should  bring  into  hotchpot  in  the  partition  and 
distribution  of  this  $100,000.00,  as  to  which  her  father  died 
intestate.  The  court  says  on  page  9 :  "A  devise  was  made  to 
Mrs.  Winchester  giving  her  an  estate  for  life  and  then  to  her 
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children.  The  object  of  the  testator  was  to  provide  for  his 
daughter  and  her  descendants,  and  whether  so  or  not  this  is 
the  eftect  of  this  provision  of  his  will ;  and  we  see  no  injus- 
tice in  recognizing  the  rule,  that,  when  the  estate  passes  to  the 
tenant  for  life  and  then  to  her  issue  born  or  to  be  born  and 
no  children  in  being  at  the  death  of  the  devisor,  the  tenant 
for  life  must  bear  the  burden  in  order  to  equalize  the  heirs; 
nor  will  the  Chancellor  speculate  upon  the  probability  of 
there  being  issue  in  order  to  estimate  the  value  of  such  a 
contingent  interest  with  a  view  of  relieving  the  life-tenant. 
There  must  be  a  fixed  and  uniform  rule  on  the  subject." 
This  decision  fully  sustains  the  court  below  in  its  decree  of 
April  8,  1879,  in  its  opinion  that  "Ulery  Conrad  intended  the 
the  real  estate  conveyed  to  his  daughters  and  their  children 
to  be  advancemnts  out  of  his  estate  to  each  of  them  to  the 
extent  of  the  value  of  such  real  estate  to  each  conveyed."  In 
fact  it  does  not  go  as  far  as  the  case  of  Bowles  v.  Winchesiter 
and  other Sy  13  Barb.  1.  The  land  in  that  case  was  given  to 
the  daughter  and  her  children  after  her  death  with  a  provi- 
sion in  a  certain  contingency,  that  it  should  go  to  the  heirs 
of  the  father,  yet  the  court  regarded  it  as  an  advance  to  the 
daughter  to  the  extent  of  the/<?€  simple  value  of  the  real  es- 
tate given,  the  court  declining  to  make  any  deduction  from 
the  jee  simple  value  of  the  land  as  an  advancement  to  the 
daughter,  because  on  a  contingency  it  might  at  some  time  go 
to  neither  her  nor  her  children. 

•  The  principles  laid  down  in  these  English  and  Kentucky 
cases  acted  upon  in  Needles  v.  Needles^  7  Ohio  St.  432,  and  in 
DitterCs  administrator  v.  Cliiney's  executors,  22  Ohio  St.  436, 
and  in  Wagner's  Appeal — DuvaVs  estate,  8  Pa.  St.  122,  syl. 
2,  where  it  was  said,  that  a  deed  to  a  daughter  for  life  only  re- 
mainder to  her  children  was  an  advancement  to  her.  On 
page  127,  the  court  say  :  "  Such  a  settlement  to  Mrs.  Wag- 
ner for  life  remainder  to  her  children  is  regarded  as  an  ad- 
vancement under  our  intestate  laws,  as  it  was  in  England 
under  the  statute.  Car.  22  &  2ii,  ch.  10,  sec  5." 

The  counsel  for  the  appellants  insists,  that  as  the  deeds 
made  by  XJlery  Conrad  to  his  daughter,  Timna  Hammer, 
and  her  children,  Asenith  Davis  and  her  children,  and  to  De- 
lilah Davis  and  her  children,  were  made  in  '•  consideratou  of 
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the  natural  love  and  affection,  which  he  had  for  his  daughters 
severally  and  their  children  severally  and  of  one  dollar;*' 
that  this  indicates  clearly,  that  these  gifts  of  land  were  in 
part  made  to  the  children  of  the  several  daughters  because 
of  his  natural  love  and  affection  for  them,  and  therefore  to  the 
extent  of  the  interest  of  these  children  of  these  daughters  in 
these  lands  it  can  not  be  regarded  as  an  advancement  to  his 
daughters.  But  if  these  deeds  had  nothing  in  them  to  in- 
dicate, that  they  were  made  by  way  of  advancement  to  the 
daughters  severally,  except  the  fact  that  they  w^ere  made  "in 
consideration  of  the  natural  love  and  affection  of  the  father 
for  his  daughters  and  their  children,  and  conveyed  the  land  to 
the  daughters  and  their  children,"  they  would  have  been  re- 
garded to  the  extent  of  the  fee  simple  value  of  the  land  con- 
veyed as  advancements  to  the  daughters.  For  the  love  and 
affection  for  the  children  of  the  daughter  could  be  regarded 
by  the  court  as  love  and  affection  for  their  children  as  the 
offspring  of  the  daughters.  This  seems  to  me  to  be  obviously 
the  interpretation,  which  would  always  be  given,  when  a  deed 
conveys  land  jointly  to  a  daughter  and  her  children.  But  in 
the  case  before  us,  that  this  was  the  true  meaning  of 
Ulery  Conrad,  is  most  obvious  on  the  face  of  the  deeds;  for 
he  conveys  the  lands  to  these  three  daughters  severally  and 
to  their  children  and  declares  on  the  face  of  the  deed,  that 
there  shall  be  included  among  the  beneficiaries  the  children 
of  these  daughters  thereafter  born.  As  a  matter  of  course 
he  could  not  possibly  have  an  affection  for  these  unborn 
children  except  a^the  offspring  of  his  daughters.  He  could 
not  have  tor  unborn  persons  any  personal  love  or  affection. 
That  his  intent  in  making  these  deeds  was  simply  by  way  of 
advancement  to  his  daughters  severally  is  obvious  from  the 
fact,  that  at  the  same  time  he  made  a  deed  to  one  of  his 
daughters  and  her  children  including  her  after-born  children, 
for  his  natural  love  and  affection  for  her  and  her  children,  he 
made  another  like  deed  for  a  tract  of  land  to  another  daugh- 
ter, Delilah  Hammer,  and  her  children  born  and  to  be  born, 
in  which  the  consideration  is  recited  to  be  "natural  love  and 
affection  for  the  daughter"  and  not  as  in  the  other  cases 
"natural  love  and  affection  for  his  daughter  and  her  child- 
ren."   It  is  impossible  to  suppose  that  Ulery  Conrad  regard- 
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ed  this  last  deed  as  an  advancement  to  his  daughter  of  the 
fee  simple  value  of  the  entire  tract  conveyed  but  regarded  the 
other  three  as  advancements  of  only  a  small  proportional  part 
of  the  land  conveyed. 

The  case  of  Edwards  v.  Freeman^  2  P.  Wras.  435,  and 
Wayland  v.  Wayland^  2  Atk.  635,  show,  that  a  deed  to  a 
daughter  and  her  children  or  a  deed  for  their  use  will  be  re- 
garded as  an  advancement  to  the  value  mfee  simple  of  all  the 
land  conveyed,  whatever  may  be  the  form  or  conditions  of  the 
deed,  provided  it  was  intended  as  an  advancement  of  the 
daughter,  and  this  will  be  presumed,  unless  the  lands  con- 
veyed were  purchased.  Even  though  they  were  thus  settled 
at  the  time  of  the  marriage  of  the  daughter  and  might  in  a 
certain  sense  have  been  considered  as  conveyed  for  a  valua- 
ble consideration,  marriage  being  a  valuable  consideration,  yet 
lands  so  settled  in  a  marriage-settlement  on  a  daughter  and 
her  children  or  any  of  them  is  considered  as  an  advancement 
to  the  daughter  to  the  full  value  of  the  fee  simple  in  the  land 
so  settled.  I  am  therefore,  of  opinion,  that  the  conveyance  to 
the  four  daughters  of  Ulery  Conrad,  and  their  children, 
by  their  father  must  be  regarded  as  an  advancement  to  the 
daughters  of  the/ce  simple  value  of  the  land  so  conveyed,  and 
that  the  circuit  court  of  Pendleton  county  did  not  err  in  its 
decree  of  April  3,  1879,  in  declaring  that  "  Ulery  Conrad  in- 
tended the  real  estate  conveyed  to  his  daughters  and  their 
children  to  be  advancements  to  each  of  them  to  the  extent  of 
the  value  of  such  real  estate  so  conveyed  to  each  daughter." 

The  next  enquiry  is  :  As  of  what  date  ought  advancements 
whether  real  or  personal  estate  to  be  valued  ?"  Unless  under 
peculiar  circumstances,  as  when  perhaps  the  advancement  is 

a  remainder,  (See  Cliein  et  al.w  Murray  et  al, )  the  rule  is 

established  in  Virginia  as  well  as  elsewhere,  that  all  advance- 
ments are  to  be  accounted  for  as  of  the  value  they  bore  when 
received,  and  that  during  the  life  of  the  intestate,  rents,  issues 
and  profits  should  be  charged  against  the  heir  or  devisee. 
(Beckwith  v.  Buller^  1  Wash.  224 ;  Hudson  v.  Hudson's  Execu- 
tor^ 3  Rand.  120  ;  Williams  v.  Stonestreet,  3  Rand.  559;  CAris- 
tian  V.  Colemnnj  3  Leigh.  30  ;  Knight  v.  Oliver,  12  Grat  33; 
Puryear  v.  Cabell,  24  Qrat.  260.)  The  reasons  for  valuing  ad- 
vancements as  of  the  time  they   were  received  and  not  as  of 
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the  time  of  the  death  ot  the  intestate  are  several,  first:  Be- 
cause from  the  time  that  the  real  or  personal  property  is 
received  as  an  advancement,  it  is  the  property  of  the  party 
receiving  it,  and  if  it  is  lost  in  whole  or  in  part  by  destruction 
or  deterioration,  it  is  the  loss  of  the  party  by  whom- it  is 
owned,  and  it  is  but  fair,  to  compensate  the  party,  to  whom 
such  property  is  advanced  for  this  risk  of  loss,  that,  if  the 
property  is  increased  in  value,  he  should  have  the  benefit  of  the 
increase.  {Beckwith  v.  Bailer^  1  Wash.  225  ;  Kean  v.  Welsh 
'  et  aL,  1  Grat.  406;  Knight  v.  Yarborough^  4  Rand.  569;) 
second :  Interest  during  the  lifetime  of  the  intestate  ought  not 
to  be  charged ;  for  if  charged  it  would  defeat  the  main  object 
of  the  statute  requiring  advancements  to  be  brought .  into 
hotchpot,  which  is  to  produce  equality  among  all  the  chil- 
dren of  an  intestate  father.  "  Advancements  are  generally 
made  to  enable  the  child  to  engage  with  advantage  at  the 
proper  age  in  the  occupation  by  which  he  expects  to  make 
his  living.  If  each  child  is  advanced  at  the  same  age  to  the 
same  amount,  each  is  advanced  equally,  although  one  be  ad- 
vanced twenty  years  before  the  other,  each  having  the  same 
capital  advanced  for  his  establisment  in  life."  (Judge  Green's 
opinion  in  Knight  v.  Yarborough^  4  Grat.  569.) 

The  circuit  court  in  this  cause  by  its  decree  of  January  19, 
1882,  properly  directed,  that  "the  advancements  to  each  of  the 
sons  and  daughters  of  Ulery  Conrad  deceased,  either  in  money, 
or  lands  should  be  charged  as  of  the  value  at  the  time  the 
advancements  were  made."  It  only  remains  now  to  enquire 
whether  in  this  decree  the  circuit  court  erred  in  adding,  that 
each  child  was  to  be  charged  "with  interest  on  the  said  value 
from  the  death  of  their  father  Ulery  Conrad.".  It  seems  to 
me  as  quite  obvious,  that,  if  we  would  carry  out  the  spirit  of 
our  law  requiring  advancements  to  be  brought  into  hotchpot, 
interest  must  be  charged  on  the  value  of  all  advancements 
whether  in  real  or  personal  property  from  the  death  of  the 
intestate.  The  spirit  of  the  law  is,  that  by  this  hotchpot 
equality  shall  be  produced  on  the  death  of  the  intestate,  it 
being  very  properly  presumed,  that,  if  a  will  had  been  made 
those,  who  stood  in  the  same  relation  to  the  deceased,  would 
at  his  death  be  made  equal  in  the  distribution  and  division 
of  his  estate  both  personal  and  real.      To  efiect  this  at  the 
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death  of  the  intestate  all  the  property,  which  he  has  given  by 
way  of  advancement  to  any  of  his  children,  is  regarded  at 
his  death  as  thrown  into  hotchpot  and  treated  for  the  moment 
in  dividing  and  distributing  his  estate  among  his  children,  as 
though  it  had  remained  in  the  possession  of  the  intestate  and 
had  not  been  given  away  in  his  lifetime.  If  this  division  and 
distribution  of  the  intestate's  property  happens  for  any  reason 
not  to  be  made  at  the  death  of  the  intestate,  but  is  postponed 
or  delayed  for  years,  it  would  seem  perfectly  obvious,  that 
this  ought  not  to  prejudice  the  right  of  any  of  the  children 
or  to  be  allowed  to  so  operate,  as  to  be  of  benefit  to  some 
children  while  an  injury  to  others.  The  children,  to  whom 
advancements  had  been  made,  ought  not  to  be  benefited  to 
the  prejudice  ol  those  to  whom  no  advancements  had  been 
made,  by  the  fact,  that  by  accident  or  necessity  or  by  the 
conduct,  it  may  be,  of  the  children,  to  whom  advancements 
had  been  made,  the  distribution  and  division  of  their  intes- 
tate father  had  been  delayed  for  many  years.  This  can  only 
be  prevented  by  charging  interest  on  the  value  ot  all  advance- 
ments, whether  they  be  in  real  or  in  personal  property,  from 
the  death  of  the  intestate  father.  In  that  way  only  can 
equality  as  of  the  date  of  the  death  of  the  father  be  produced; 
and  this  is  the  object  and  purpose  of  the  law.  There  is  no 
case  in  Virginia,  which  gives  any  countenance  to  the  idea, 
that  the  children,  to  whom  advancements  may  have  been 
made,  should  hold  possession  of  the  real  or  personal  property 
advanced  to  them  for  years  alter  the  death  of  their  father 
and  pay  no  interest  on  the  value  of  their  advancements,  sim- 
ply because  for  any  reason  the  division  and  distribution  of 
the  estate  of  the  father  happens  to  have  been  delayed  tor 
years. 

We  have  seen  that  interest  on  advancements  is  not  to  be 
charged  from  the  time  the  advancements  were  made.  If  any 
interest  is  to  be  charged  at  all,  there  remains  no  other 
period,  from  which  interest  can  be  charged,  except  the  death 
of  the  intestate.  Though  owing  to  the  brevity  of  the  opinion 
in  certain  Virginia  cases  it  does  not  appear  very  distinctly, 
that  this  was  the  date  fixed  upon,  and  though  for  like  reasons 
it  is  sometimes  said  in  general  language,  that  no  interest 
should  be  charged  on  advancements,  yet  the  true  meaning  in 
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8ucb  cases  is,  that  interest  should  not  be  charged  from  the 
date  of  the  time  the  advancement  was  made,  that  being  the 
real  point  under  consideration.  Take  for  instance  the  oldest 
case  in  the  Virginia  reports,  the  case  of  Bechcith  v.  Butler^  1 
Wash.  225.  The  court  says :  ''  The  court  is  of  opinion,  that 
when  a  child  is  advanced  with  money  or  negroes,  he  need 
not  bring  into  hotchpot  the  increase  of  the  one  or  account 
for  interest  upon  the  other.  For  as  he  must  sustain  the  loss 
by  accounting  for  the  property,  when  give)) ^  and  by  supporting 
and  raising  the  negroes,  so  he  is  entitled  to  the  increase  of 
them.  There  does  seem  to  be  a  hardship,  where  one  has  been 
advanced  for  many  years,  that  he  should  account  with  an  un- 
advanccd  child  only  for  the  principal.  Yet  no  better  rule 
than  the  above  can  be  adopted."  An  examination  of  this 
case  will  show  clearly,  that  the  court  by  this  meant:  First, 
that  the  advanced  child  should  be  charged  with  the  value  of 
the  property  wheti  advanced  and  not  with  the  value  of  the  prop- 
erty when  the  intestate  died,  nor  when  the  estate  was  actually 
divided  and  distributed;  and  second,  that  the  advanced  child 
should  not  be  charged  with  the  increase  of  the  property,  nor 
with  interest  on  it  from  the  time  it  was  advanced.  But  it 
did  not  mean,  that  the  advanced  child  should  not  be  charged 
with  any  interest  at  all,  when  the  distribution  and  division  of 
the  property  took  place  years  after  the  death  of  the  intestate, 
as  it  usually  does.  For  in  that  very  case  the  advanced  children 
were  charged  with  interest  on  the  value  of  the  advanced  prop- 
erty from  September  1,  1781,  and  yet  the  final  division  and 
distribution  of  the  property  of  the  intestate  did  not  actually 
take  place  till  1793,  some  twelve  years  after  the  interest  was 
charged  on  the  value  of  the  property  advanced.  (See  1  Wash, 
foot  of  page  224,  and  page  226.)  While  it  does  not  from  this  im- 
perfect report  appear  why  interest  was  charged  from  Septem- 
ber 1, 1881,  on  the  advancement,  yet  I  have  no  doubt,  that  it 
was  because  the  intestate  died  at  that  date.  I  can  conceive 
of  no  other  reason  for  this  being  fixed  as  the  date  from  which 
interest  was  to  be  charged  to  all  children,  to  whom  advance- 
ments had  been  made.  So  understanding  this  decision,  I  find 
it  fiiUy  sustained  by  all  the  subsequent  Virginia  cases,  in 
which  the  question  as  to  time  from  which  interest  was  to  be 
charged  was  involved. 
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Thus  it  appears  in  the  case  of  Knight  v.  Yarborongh^  4  Rand. 
568,  571,  when  the  decision  was  based  upon  the  asbumption, 
that  where  property  is  advanced  and  is  required  to  brought 
into  hotchpot,  the  party,  to  Avhom  it  is  advanced,  should  be 
charged  with  the  value  ot  the  property,  when  it  was  advanced, 
and  with  interest  on  it  from  the  death  of  the  intestate.  In 
this  instance  the  property  advanced  was  personal  property. 
In  Knight  and  icife  v.  Olirer  et  als,  12  Grat.  33,  interest  was 
charged  on  advancements  of  personal  property  from  the 
death  of  the  intestate.  In  the  case  of  Purger  et  als  v.  Oabeil 
et  als^  24  Grat.  260,  as  explained  by  the  same  case  on  a  second 
appeal  (27  Grat.  902),  I  understand  the  same  principle  was 
applied,  that  is,  the  charging  of  interest  on  advancements  of 
property  from  the  death  of  the  intestate.  In  that  case  the 
advancements  were  not  real  estate,  and  some  of  the  advance- 
ments were  made  by  the  father  in  his  lifetime,  and  hy  \v% 
will  he  authorized  his  widow,  to  whom  he  gave  a  life-estate,  to 
make  other  advancements  to  his  children,  and  he  directed,  that 
at  her  death  his  estate  including  these  advancements  should 
be  equally  divided  among  his  children.  It  was  held,  that  in- 
terest should  be  charged  on  these  advancements  from  the 
death  of  the  widow,  till  the  time  of  the  division,  six  years 
afterwards.  In  that  case  the  time,  when  all  the  children  were 
to  be  made  equal,  was  the  death  of  the  widow  by  the  express 
provisions  of  the  father's  will.  When  there  is  no  will  of  the 
father,  then  the  time,  at  which  all  of  the  children  are  to  l)e 
made  equal,  is  the  death  of  the  testator,  as  is  fairly  to  be  de- 
duced from  the  decision  of  Knight  v.  Oliver  et  als^  12  Grat.  33. 
There  is  no  where  any  intimation,  that  there  is  any  difference 
as  to  the  time,  when  interest  should  be  charged  against  a 
part3%  whether  the  advancement  be  of  personal  or  real  prop- 
erty ;  and  there  is  no  ground  for  any  distinction  being  drawn, 
for  on  the  death  of  the  intestate  the  interest  of  the  distribu- 
tees is  as  fixed  and  determined  on  the  death  of  the  intestate 
as  that  of  the  heir.  The  equality  sought  by  the  law  requir- 
ing real  and  personal  property  advanced  to  a  child  to  be 
brought  into  hotchpot  is  equality  at  the  death  of  the  intestate ; 
and  therefore  in  both  cases  interest  is  charged  on  the  value  ot 
the  property  at  the  time  it  was  advanced,  the  interest  to  be 
from  the  death  of  the  intestate.     The  fact,  that  for  the  con- 
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venience  of  the  personal  representative  he  can  not  be  com- 
pelled to  make  distribution  in  less  than  a  year  after  the  death 
of  their  intestate,  has,  it  seems  to  me,  nothing  to  do  with  the 
time,  from  which  advancements  of  personal  property  are  to 
bear  interest.  They  like  real  estate  bear  interest  from  the 
date  that  the  law  intends  equality  among  the  children  to  be 
established,  that  is,  from  the  death  of  the  intestate.  I  have 
seen  no  authorities,  which  draw  a  distinction  in  this  respect 
between  real  and  personal  property  advanced ;  and  I  consider 
that  there  is  no  difference. 

The  case  relied  upon  by  the  appellants'  counsel  as  not  in 
accord  with  the  views  which  I  have  expressed,  is  Barrett  ^ 
wife  V.  Morris's  executors  et  al.  83  Grat.  273.  In  that  case  the 
father  did  not  die  intestate  but  left  a  will,  in  which  he  sets  out 
the  advancements  he  had  made  to  each  of  his  four  children : 
to  one  $31,000.00;  to  the  second,  $32,891.00;  to  the  third, 
$34,000.00,  and  to  the  fourth,  $35,112.00.  The  will  directed, 
that  no  sale  of  his  real  estate  should  be  made  during  the  life 
of  his  widow,  who  was  to  receive  an  annuity  of  $2,000.00  a 
year  out  of  the  rents,  profits  and  income  of  his  estate.  He 
further  directed,  that  after  his  debts,  devises  and  bequests 
should  have  been  paid  and  satisfied,  the  remainder  of  his 
estate  should  be  divided  into  four  shares,  so  that  the  first 
share  together  with  the  $31 ,000.00  advanced  to  the  first  child, 
the  second  share  together  with  $32,891.00  advanced  to  the 
second  child,  the  third  share  together  with  $34,000.00  ad- 
vanced to  the  third  child,  and  the  fourth  share  together  with 
$35,121.00  advanced  to  the  fourth  child  should  be  equal,  giv- 
ing the  first  of  these  shares  to  the  first  child,  the  second  share 
to  the  second  child,  thethird  share  to  the  third  child,  and  the 
fourth  share  to  the  fourth  child.  The  testator  died  in  1867. 
The  widow  died  in  1872.  During  her  lifetime  a  suit  was  in- 
stituted by  one  Davis  against  the  executors  of  Morris  for  a 
large  and  unascertained  debt,  and  the  amount  of  this  debt 
was  not  ascertained  till  December  11,  1875,  so  that  it  was  im- 
possible to  make  a  division  of  the  estate  among  the  children 
until  that  time.  The  court  held  in  that  case,  that  the  proper 
time  to  charge  the  children,  to  whom  advancements  had  been 
made,  with  interest  on  their  advancements  was  December  11, 
1875,  because,  as  they  very  properly  construed  the  will  ot 
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Morris,  hiB  children  were  to  be  made  equal  by  bringing  into 
hotchpot  the  principal  of  the  sums,  which  he  had  severally 
advanced  them,  all  set  out  in  his  will,  after  all  his  debts  were 
paid  and  after  the  death  of  his  widow.     The  time  fixed  tor 
this  equality  by  his  will  was  not  at  the  time  of  his  deatb  nor 
even  at  the  time  of  the  death  of  his  widow,  but  onlv  after  all 
his  debts  were  paid,  and  his  estate  was  ready  tor  distribution 
and  division  among  his  four  children.     The  court,  it  seems  to 
me,  properly  held  in  that  case,  that  the  testator  had  design- 
edly postponed  the  time,  when  all  his  children  should  be  made 
equal  by  bringing  into  hotchpot  the  principal  of  the  advance- 
ments, which  he  had  made  to  them  severally.     This  decision, 
it  seems  to  me,  was  perfectly  consistent  with  the  principles  I 
have  stated.     For  it  can  not  be  disputed,  that  the  testator  has 
a  right  by  his  will  to  select  a  different  time  from  that  fixed 
by  the  law,  when  all  his  children  shall  be  made  equal  by  bring- 
ing their  several  advancements  into  hotchpot ;  and  his  wishes 
as  expressed  in  his  will  on  this  subject  will  be  carried  out. 
No  one  can  read  the  opinion  of  the  court  in  that  case  and  tail 
to  see,  that  the  sole  ground,  on  which  the  court  decided,  that 
interest  was  not  to  be  charged  on  the  several  advancements  to 
the   children   for  some  eight  years  after  the  testator's  death, 
was  that  it  appeared  from  the  testator's  will,  that  he  desired 
this  to  be  done.     It  is  true.  Judge  Staples  in  delivering  the 
opinion  of  the  court  does  after  putting  the  decision  of  the 
court  as  to  the  time,  from  which  interest  was  to  be  charged 
on  the  advancements  to  the  children,  expressly  on  the  ground 
that  the  testator  had  clearly  shown,  that  his  children  were  not 
to  be  made  equal  at  the  time  of  his  death  by  accounting  for 
the   principal  of  their  several  advancements,  but  only  to  be 
made  equal  in  this  manner  many  years  after  his  death,  that  is, 
after  the  death  of  his  widow  and  the  payment  of  all  his  debts, 
and  when  his  estate  was  ready  for  distribution  actually  among 
all  his  children,  then  adds   language,  which  is  calculated  to 
mislead  as  to  the  true  principles  governing  in  such  cases.  He 
says,  page  276 :     ''And  this  is  i)recisely  what  the   law  pre- 
scribes in  cases  of  advancement  in  the  absence  of  any  contrarj* 
provision  by  the  testator."     This  we  have  seen  is  true  only 
when  this  intention,  that  the  children  shall  be  made  equal  by 
bringing  their  advancements  into  hotchpot,  when  the  estate 


Digitized  by 


Google 


April,  1885.]  Kyle  r.  Conrad.  787 

is  ill  point  ot  fact  ready  for  division  and  distribution,  appears 
from  the  will.  If  the  father  dies  intestate,  or  if  the  contrary 
does  not  appear  in  his  will,  the  law  presumes  that  his  will  is 
that  all  shall  be  made  equal  at  the  time  of  his  death  by  bring- 
ing their  advancements  into  hotchpot.  (See  especially 
Knight  ^  wife  v.  Olioer  etals.,  12  Grat.  83,  syl.  4.) 

My  conclusion  therefore  is,  that  the  circuit  court  did  not 
err  in  its  decree  of  April  8,  1879,  in  directing  that  "the 
daughters  of  Ulery  Conrad  (who  had  been  advanced)  should 
not  be  charged  with  rents  and  profits  prior  to  the  death  of 
their  father  upon  the  real  estate  conveyed  to  them  severally 
and  to  their  children."  Nor  did  the  court  err  in  this  decree 
in  directing  these  daughters  to  be  "charged  with  the  value 
of  these  lands,  when  the  deeds  were  made,  with  interest  from 
the  death  of  their  father."  Nor  did  the  commissioner  in  his 
last  report  confirmed  by  the  decree  of  the  court  made  June 
15,  1883,  err  in  charging  all  the  children  of  Ulery  Conrad 
with  the  value  of  personal  as  well  as  real  estate  advanced  by 
their  father  at  the  time  it  was  advanced  and  w  ith  interest  on  such 
value  from  Nov.  11, 1867,  the  time  when  Ulery  Conrad  died. 

It  is  complained  of  by  appellant's  counsel  as  very  unjust, 
that  the  son  Laban  B.  Conrad,  who  has  had  possession  of  all 
the  father's  land  since  his  death  in  1867,  is  only  charged  the* 
rents  and  profits  of  these  lands,  which  do  not  exceed  three 
per  cent,  on  their  market  value,  while  the  daughters,  to 
whom  advancements  had  been  made,  are  charged  from  the 
time  of  their  father's  death  six  per  cent  on  the  value  of  the 
lands  deeded  to  them.  I  confess,  that  I  am  unable  to  see 
any  injustice,  which  is  done  these  daughters  to  whom  ad- 
vancements have  been  so  made.  On  the  contrary  they  seem 
to  me  to  have  great  advantage  over  the  son  and  daughter  to 
whom  no  advancements  were  made.  The.y  are  by  the  decrees 
of  the  circuit  court  and  by  law  allowed  to  hold  the  tracts  of 
land  conveyed  to  them  for  more  than  twenty-two  years  from 
the  date  of  the  conveyances  to  their  father's  death  free  from 
all  charges  for  rents  and  profits.  And  after  the  expiration 
of  this  period  of  more  than  twenty-two  years  they  are 
not  charged  with  the  value  of  these  tracts  of  land  but  only 
with  their  value  in  January,  1855,  the  time  of  the  convey- 
ances, probably  not   much  if  any  more  than  one  half   the 
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present  value  of  these  lands,  the  lands  in  many  parts  of  this 
country  doubling  in  value  in  thirty  years.  It  is  this  rapid  in- 
crease in  the  value  of  lands  which  makes  these  annual  rental 
value  in  many  cases  only  about  three  per  cent,  on  their  selling 
price.  It  is  very  likely  that  these  daughters  in  being  required 
to  pay  six  per  cent,  per  anmim  on  the  value  oJ  these  lands 
deeded  to  them,  as  this  value  was  in  1855,  are  not  really  re- 
quired to  pay  more  than  three  per  cent,  per  annum  upon 
their  present  value  or  only  about  what  the  rents  of  these 
lands  would  now  be;  so  that  their  brother  in  being  charged 
with  the  rents  of  the  lands  which  he  has  had  possession  of 
since  his  father's  death,  is  really  being  charged  with  as  much 
in  proportion  to  the  lands  which  he  holds,  as  are  these  sisters 
to  whom  advancements  have  been  made,  the  difterence  be- 
tween them  being  only  that  they  have  had  the  use  of  the 
lands,  which  they  held  for  twenty-two  years  free  of  rent, 
while  he  will  be  compelled  to  pay  rent  on  all  the  lands  of 
his  father,  which  he  holds,  for  all  the  time  he  holds  it.  Cer- 
tain it  is  he  can  only  be  charged  with  the  rents  and  profits 
of  these  lands,  which  with  the  tacit  consent  ot  his  sisters  his 
coparceners  he  holds;  and  equally  certain  it  is  that  the 
law  allows  them  the  advantage  over  him  ot  not  paying  any 
rents  on  the  lands,  which  they  have  held  for  twenty-two 
years,  while  their  father  lived. 

It  is  insisted  by  the  appellants'  counsel,  that  the  twenty- 
four  children  of  these  daughters,  who  are  still  living,  and  to 
whom  advancements  have  been  made,  ought  all  to  be  made 
defendants.  I  can  not  see  that  they  have  any  interest  wliat- 
ever  in  this  suit  except  the  interest,  which  every  child  may 
have  in  the  success  of  its  parents  in  a  litigation.  They  have 
no  more  interest  in  this  cause  than  have  the  children  of  their 
brother  LabanB.  Conrad  or  their  sister  Mrs.  Kyle,  the  plaintifl'. 

I  have  now  considered  all  the  objections  urged  by  the  ap- 
pellants' counsel  to  the  decree  and  proceedings  in  the  circuit 
court;  and  my  conclusion  is,  that  there  is  no  error  in  these 
proceedings ;  that  the  decrees  of  April  8, 1879,  and  of  June  15, 
1883,  must  be  affirmed;  and  that  the  appellants  must  pay  to 
the  appellees  their  costs  in  this  Court  expended  and  $30.00 
damages. 

Affirmed. 
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WHEELING. 

Hope  et  ux.  i\  Valley  City  Salt  Company. 
Submitted  June  27,  1884.— Decided  April  25,  1885.  J^    gg 

61      664i 

1.  The  relation  existing  between  a  director  and  the  corporation  is 

that  of  a  trustee,    (p.  804.) 

2.  Where  a  director  of  a  corporation  dealing  with  the  corporate  prop- 

erty obtains  an  interest  in,  or  control  over  the  same  for  his 
own  benefit  or  advantage,  either  with  or  without  the  consent  of 
the  other  members  of  the  board  of  directors,  the  transaction  will 
be  viewed  with  jealousy,  and  it  will  for  slight  grounds  be  set  aside 
by  a  court  of  equity  at  the  instance  of  those  standing  in  the  rela- 
tion of  beneficiaries  of  such  property,  or  at  the  instance  of  some 
one  claiming  through  or  under  them,  who  but  for  such  advantage 
so  obtained  by  such  director  would  have  the  right  to  charge  said 
property  with  the  payment  of  their  debts,    (p.  802.) 

3.  When  a  director  of  a  corporation  claiming  to  be  a  creditor  thereof 

has  obtained  from  his  co-directors  a  deed  of  trust  or  mortgage 
upon  tlie  corporate  property  to  the  exclusion  of  other  creditors, 
such  transaction  will  be  presumed  to  be  fraudulent,  but  such  pre- 
sumption may  i>e  rebutted  by  clear  and  convincing  evidence  that 
the  same  is  fair  and  reasonable  and  wholly  free  from  all  taint  of 
fraud  or  unfairness,    (p.  808  ) 

4.  The  general  rule  applicable  to  this  class  of  contracts  is,  not  that 

they  are  absolutely  void,  but  that  they  are  voidable  at  the  elec- 
tion of  the  party  whose  interest  has  been  so  represented  by  the 
party  claiming  under  it.    (p.  808.) 

5.  A  corporation  may  contract  debts  with  its  individual  corporators, 

and  it  is  as  much  its  duty  to  pay  or  secure  such  debts  as  debts 
due  to  strangers,  and  the  fact,  that  a  deed  of  trust  has  been  given 
on  the  corporate  property  to  secure  such  debts,  will  not  render  it 
fraudulent,  unless  such  fraudulent  intent  is  shown,  (p.  797  ) 

6.  A   sale  of  property  under  a  deed  of  trust,  made  by  the  trustee, 

which  was  purchased  by  the  trust-creditor  at  the  price  of  $6,100.00, 
and  sold  and  conveyed  by  him  on  the  same  day  to  a  third  party 
at  the  price  of  $21,000.00,  shows  that  the  property  was  sold  at  a 
price  so  grossly  inadequate  as  of  itself  alone  to  be  evidence  of 
such  ft^udulent  conduct  on  the  part  ol  the  trustee  and  trust-cred- 
itor, as  Justifies  the  court  for  that  cause  alone  in  setting  aside 
such  sale;  and  the  same  is  equally  true  when  the  trust-property 
was  sold  by  the  trustee  to  the  trust-creditor  at  thp  price  of  $800.00, 
when  he  admits  in  his  answer  to  a  bill  filed  against  him  and  his 
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trustee  to  set  the  sale  aside,  that  one  parcel  of  the  land  00  pur- 
chased by  him,  was,  at  the  time  of  such  sale  worth /our  tfiausand 
dollars,    (p.  803.) 

Woods,  Judge,  furnishes  the  following  statement  of  the 
case : 

The  Valley  City  Salt  Company  was  incorporated  under  the 
laws  of  this  State  on  February  4,  1869,  with  a  capital  stock 
of  $33,700.00  subscribed,  on  which  $3,370.00  was  paid  in. 
The  purposes  of  the  corporation  were  "to  dig  or  bore  for  salt 
and  other  minerals  and  to  manufacture  and  market  the  same 
to  mine  lor  coal  and  market  the  same,  and  also  to  sell  g<x)d8.'' 
Its  principal  place  of  business  was  at  Hartford  City,  in 
Mason  county.  West  Virginia.  Between  April  10,  1869, 
and  February  7,  1870,  the  company  had  purchased  and  ob- 
tained conveyances  for  four  parcels  of  land,  conveying  re- 
spectively about  two  acres,  one  and  109-160  acres,  one  and 
one-fifth  acres,  and  thirty  acres,  on  which  it  erected  a  large 
and  excellent  salt  iurnace  at  a  cost  of  about  |90,000.00,  in- 
cluding salt  wells,  sheds,  coal  and  salt  cars,  and  the  sinking 
of  a  coal  shaft  to  mine  coal  for  the  furnace.  On  February 
7,  1870,  the  corporation  by  its  President,  J.  R.  Meeks,  exe- 
cuted to  Peter  Harpold  its  obligation  for  the  sum  of  $14,- 
386.46,  on  which  various  credits  were  endorsed ;  and  on  the 
same  day  conveyed  the  aforesaid  property  to  John  U. 
Myers,  trustee,  to  secure  to  Peter  Harpold  the  payment 
thereof,  which  deed  of  trust,  on  the  same  day  was  duly  re- 
corded. 

In  the  year  1873  the  board  of  directors  of  the  said  corpora- 
tion elected  £.  C.  Harpold  its  president  and  also  constituted 
him  its  agent  and  general  manager,  and  as  such  he  took 
charge  of  and  conducted  all  of  its  business  until  it  ceased  to 
do  business  in  the  fall  of  1878,  and  had  charge  of  its  books, 
and  employed  a  bookkeeper  and  was  never  displaced  from 
his  position  of  its  president  and  general  manager. 

During  the  years  1877  and  1878  the  board  of  directors  of 
the  corporation  was  composed  of  said  E.  C.  Harpold  and  his 
brother  C.  L.  Harpold,  and  his  uncle  Peter  Harpold,  Kankin 
Wiley,  Sr.,  the  father-in-law  of  E.  C.  Harpold  and  Christian 
Knarcan  the  bookkeeper  of  E.  C.  Harpold. 

On  August  13,  1878,  the  said  corporation,  acting  through 
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E.  C.  Harpold  as  its  president  and  said  Knarean  as  its  secre- 
tary, executed  a  note  payable  to  the  order  of  said  E.  C.  Har- 
pold for  $12,000.00,  dated  that  day,  payable  five  days  there- 
after, and  on  the  same  day  executed  a  deed  of  trust  conveying 
to  II.  R.  Howard  trustee  all  the  real  and  personal  proi)erty  of 
the  corporation  to  secure  first,  the  payment  of  said  note  of 
$12,000.00,  and  then  to  indemify  saidE.  0.  Harpold  and  one 
H.  Lerner  as  endorsers  on  certain  notes  executed  by  said 
corporation. 

On  September  27,  1878,  said  Howard  trustee,  in  the  deed 
of  trust  dated  August  13,  1878,  sold  and  conveyed  to  the  de- 
fendant E.  C.  Harpold  all  the  real  estate  therein  mentioned 
not  included  in  the  deed  of  trust  to  John  H.  Myers  trustee, 
for  the  aggregate  sum  of  $800.00.  On  October  V,  1878,  said 
Myers  trustee  sold  and  conveyed  all  the  real  estate  mentioned 
in  the  deed  of  trust  dated  February  7, 1870,  to  the  defendant 
Peter  Harpold  tor  the  sum  of  $6,100.00,  who  on  the  same  day 
conveyed  the  same  to  E.  C.  Harpold  at  the  price  of  $2,100.00, 
being  the  amount  alleged  by  him  to  be  due  upon  his  trust- 
debt,  payable  in  five  annual  instalments  with  interest.  To 
secure  the  payment  of  these  instalments,  E.  C.  Harpold  and 
wife  by  deed  dated  October  9, 1878,  conveyed  all  of  the  prop- 
erty so  purchased  by  him  with  three  other  houses  and  lots  in 
Hartford  City  to  Rankin  Wiley,  Jr.,  trustee,  who  in  pursu- 
ance thereof  on  March  80,  1881,  sold  and  conveyed  all  of  the 
property  thereby  conveyed  to  said  Peter  Harpold  at  the  price 
of  $1,4000.00,  subject  to  a  trust-lien  of  $3,000.00,  one  parcel  of 
said  lands. 

On  October  2, 1878,  the  defendants,  E.  C.  Harpold,  Ran- 
kin  Wiley,  Jr.,  A.  Vannoy,  C.  L.  Harpoldand  J.  M.  Harrold, 
were  incorporated  under  the  laws  of  this  State,  under  the 
name  of  "  -^tna  Coal  and  Salt  Company,"  for  the  "  purpose 
of  boring  salt  wells,  the  manufacture  of  salt,  the  manufacture 
of  bromine,  the  miningof  coal,  and  for  the  transaction  of  any 
and  all  business  necessarily  connected  therewith  or  calculated 
to  facilitate  the  same,  including  the  transportation  to  market 
and  sale  thereof;  also  for  keeping  a  store  of  dry-goods,  gro- 
ceries and  other  supplies  usually  kept  in  a  country  store,  and 
for  selling  the  same,  said  manufacturing  establishment  to  be 
located  on  the  premises  formerly  owned  by  the  Valley  City 
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Salt  Company,  and  now  owned  by  E.  C.  Harpold,  located  in 
the  town  of  Hartford  City,  West  Virginia,  hereafter  to  be 
conveyed  to  this  corporation,  which  shall  keep  its  principal 
place  of  business  at  said  Hartford  City."  The  capital  stock 
of  this  new  corporation  was  $40,000.00,  divided  into  shares  of 
$100.00  each,  of  which  E.  C.  Harpold  had  subscribed  396 
shares,  and  Rankin  Wiley,  Jr.,  Anthony  Vannoy,  C.  L.  Har- 
pold and  James  M.  Harrold  each  one  share.  Upon  the 
organization  of  the  -^tna  Coal  and  Salt  Company  these 
stockholders  were  elected  directors,  and  the  directors  elected 
E.  C.  Harpold  president  and  general  manager  of  the  new 
company,  and  on  October  10, 1878,  E.  C.  Harpold  and  wife 
by  deed  of  that  date  conveyed  to  this  new  corporation,  said 
four  parcels  of  land  containing  respectively  about  two  acres  ; 
one  acre  and  129  polos;  one  and  one-fifth  acres,  and  thirty 
acres,  on  which  said  furnace,  wells,  coal-shaft,  Ac,  were  situ- 
ated, and  five  lots  in  the  town  of  Hartford  City,  at  the  osten- 
sible price  of  $84,175.00,  alleged  to  have  been  paid  to  him 
by  the  new  corporation  in  the  certificate  of  its  capital  stock. 
On  July  1,  1878,  the  Valley  City  Salt  Company  owed  John 
Hope  $2,415.00,  for  which  it  executed  to  him  its  promissory 
note  of  that  date  payable  six  months  thereafter  with  interest 
at  the  rate  often  per  centum  per  ammm^  and  on  September  1^ 
1878,  it  became  indebted  to  him  in  the  further  sum  of  $267.37, 
both  of  which  debts  were  assigned  to  Elizabeth  Hope,  the 
wife  of  John  Hope. 

To  recover  these  debts  John  Hope  and  his  wife,  Elizabeth 
Hope,  filed  their  bill  in  the  circuit  court  of  Mason  county  at 
the  August  rules  1879,  against  the  Valley  City  Salt  Campanj', 
E.  C.  Harpold,  Peter  Harpold,  C.  L.  Harpold,  John  U.  Myers, 
H.  K.  Howard,  Rankin  Wiley,  Jr.,  Anthony  Vannoj^  James 
M.  Harrold,  the  ^Etna  Coal  and  Salt  Company,  Rankin 
Wiley,  Sr.,  and  Christan  T.  Knarcan,  alleging  substantially 
the  foregoing  facts,  and  that  the  property  was  sold  at  a  grossly 
inadequate  price,  and  that  the  obligation  executed  by  the 
Valley  City  Salt  Company  to  Peter  Harpold  for  $14,886.46, 
was  made  without  any  valuable  consideration  ;  that  he  ad- 
vanced no  money  to  the  company  and  the  company  owed 
him  nothing,  and  that  the  deed  of  trust  made  to  the  trustee, 
John  H.  Myers,  to  secure  the  same,  and  all  proceedings  under 
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the  same  were  fraudulent  and  made  and  done  with  intent 
to  hinder,  delay  and  defraud  the  plaintiffs  in  the  collection  of 
said  debts. 

They  further  aver  that  the  note  of  $12,000.00  to  the  de- 
fendant, E.  C.  Harpold,  and  the  deed  of  trust  to  secure  the 
same  were  made  without  consideration,  and  that  the  pre- 
tended note,  and  the  deed  of  trust  to  Howard,  and  all  the 
proceedings  had  under  the  same,  and  all  the  sales,  transfers 
and  conveyances  of  the  said  property  were  made  and  with 
intent  to  hinder,  delay  and  defraud  the  plaintiffs  in  the  col- 
lection of  their  debts,  and  that  all  the  defendants  participated 
in  this  fraudulent  intent  and  with  full  knowledge  thereof ; 
that  the  creation  and  organization  of  the  ^tna  Coal  and  Salt 
Company  was  made  and  procured  to  be  done  by  E.  C.  Harpold 
to  enable  him  to  absorb  the  whole  property  of  the  Valley 
City  Salt  Company  and  tlms  avoid  the  payment  of  the  debts 
due  the  female  plaintiff,  that  the  pretended  note  of  $12,000.00 
to  E.  C.  Harpold,  and  the  deed  of  trust  to  Howard,  trustee- 
to  secure  the  same  were  in  fact  made  by  said  Harpold  to  him, 
self  for  his  own  benefit,  and  in  fraud  of  the  rights  of  the 
plaintiff  and  the  other  creditors  of  the  corporation,  and  prays 
that  the  sales  under  said  deeds  of  trust  made  by  Myers  and 
Howard,  trustees,  may  be  set  aside,  and  that  the  ^tna  Coal 
and  Salt  Company,  with  its  president,  directors  and  agent, 
may  be  declared  a  trustee,  holding  said  property  in  trust  for 
the  female  plaintiff  to  the  extent  of  her  debts,  and  that  the 
property  may  be  sold  for  the  payment  of  her  debt,  and  for 
general  relief.  The  bill  was  taken  tor  confessed  as  to  all  the 
defendants  except  Peter  Harpold  and  E.  C.  Harpold,  who 
filed  separate  answersgjy  which  the  plaintiffs  replied  gener- 
ally. The  answer  of  the  defendant,  Peter  Harpold,  admits 
the  organization  of  the  Valley  City  Salt  Company,  the  pur- 
chase by  it  of  the  real  estate,  the  improvements  made  thereon, 
and  the  cost  thereof,  the  execution  to  him  of  the  obligation 
of  $14,368.46,  and  the  deed  ot  trust  to  secure  the  paynuent 
thereof,  the  sale  under  the  deed  of  trust  and  his  purchase  of 
the  trust  property  at  the  price  of  $6,100.00,  and  his  sale 
thereof  on  the  same  day  to  E.  C.  Harpold ,  at  the  price  of 
$21,000.00,  and  of  the  execution  of  the  deed  of  trust  to 
Rankin  Wiley,  trustee,  to  secure   the   payment  thereof,  the 
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sale  under  this  deed  of  trust  and  his  purchase  of  the  property 
thereby  conveyed,  as  the  same  are  alleged  in  the  bill,  and  he 
does  not  deny  that  the  price  of  $6,100.00,  at  which  he  pur- 
chased the  trust  property  at  the  sale  thereof  made  by  his 
trustee,  Myers,  was  not  a  grossly  inadequate  price.  He  de- 
nies the  allegation  of  the  bill,  that  he  never  made  the  loan  of 
$14,886.46  to  said  corporation,  or  that  any  of  the  debts  in- 
tended to  be  secured  by  the  deed  of  trust  to  Howard,  trustee, 
were  not  just  and  valid  debts  due  to  the  creditors  there  men- 
tioned, and  avers  that  all  of  said  debts  in  both  trusts  were 
just  and  valid  debts.  He  averred  that  the  balance  of  his  trust 
debt  at  the  time  of  the  sale  was  $21,000.00,  and  that  the  lands 
had  greatly  depreciated  in  value,  and  were  not  worth  $35,000.00 
as  alleged  in  the  bill. 

The  answer  of  E.  C.  Harpold  admits  the  same  facts,  and 
that  he  was  the  president  and  that  he  managed  and  con- 
ducted the  general  business  of  the  corporation,  from  January 
1873  until  it  ceased  to  do  business  in  the  fall  pf  1878,  that  he 
had  been  the  president  and  business  manager  of  the  "^tna 
Coal  and  Salt  Company  since  its  organization  and  employed 
the  same  book-keeper  in  the  latter  as  had  been  employed  in 
the  former  company,  and  that  he  had  had  as  much  control 
of  the  books  of  both  companies  as  is  usual  and  proper  for 
the  president  and  general  manager  of  a  corporation  to  exer- 
cise. He  denies  every  allegation  denied  in  the  answer  of 
Peter  Harpold,  and  insists  that  all  the  debts  secured  by  said 
deed  of  trust  to  Myers  and  Howard  are  honest,  valid  debts 
justly  due  from  the  corporation  to  the  creditors  respectively, 
and  especially  that  his  debt  of  $12,000.00  is  a  valid  debt 
justly  due  to  him.  He  denies  that^ie  as  president  of  the 
board  of  directors  of  the  Valley  City  Salt  Company  and  as 
agent  of  said  company  executed  any  note  to  himself;  but  be 
avers  that  the  Valley  City  Salt  Company  acting  through 
this  defendant  as  president  of  said  company  and  C.  F. 
Knarean  as  its  secretary,  on  August  13, 1878,  executed  a  note 

of  that  date  payable  to  the  order  of  himself,  five after 

the  date  thereof,  for  the  sum  of  $12,000.00  and  on  the  same 
day  executed  said  deed  of  trust  to  H.  R.  Howard,  trustee,  to 
secure  the  payment  thereof,  as  set  forth  in  the  trust  deed  and 
he  avers  that  the  note  of  $12,000.00  and  the  deed  of  trust 
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were  both  executed  by  the  authority  and  direction  ot  the 
board  of  directors  of  the  Valley  City  Salt  Company  by  a 
resolution,  passed  by  said  board  of  directors  at  a  legal  meet- 
ing held  by  them  on  August  12, 1878  and  in  accordance  with 
the  terms  and  provisions  of  said  resolution."  He  admits, 
that  he  denied  that  the  lands  were  worth  ^^35,000.00  as  alleged 
in  the  bill  and  avers  that  the  tract  of  thirty  acres  was  not 
worth  more  than  $4,000.00,  and  that  was  the  price  the  com- 
pany paid  for  it  at  the  time  it  was  purchased  by  it. 

He  doss  not  deny  that  at  the  time  the  note  of  J12,000.00 
and  the  deed  of  trust  to  secure  the  same  were  executed,  Peter 
Harpold,  C.  L.  Harpold,  Rankin  Wiley,  Sr.,  Christian  Knar- 
ean  and  himself  were  the  directors  of  the  company,  nor  that 
Peter  Harpold  was  his  uncle,  C.  L.  Harpold  was  his  brother, 
Rankin  Wiley,  Sr.,  was  his  tather-in-law,  or  that  Knarean 
was  his  employee  and  book-keeper.  He  does  deny  that  on 
October  10, 1878,  he  sold  and  conveyed  the  said  four  parcels 
of  land  which  he  had  purchased  on  September  27,  1878,  at 
the  sale  made  under  the  deed  of  trust  to  Howard  for  $800.00, 
with  said  five  town  lots  in  Hartford  City  to  the  ^tna  Coal 
and  Salt  Company  at  the  price  ot  $341.75.  Both  answers 
admit  the  amount  and  justice  of  the  plaintiff's  demands,  and 
deny  all  fraud  and  fraudulent  intent  charged  against  them. 
On  September  20,  1882,  the  cause  was  finally  heard,  and  it 
was  adjudged,  ordered  and  decreed  that  the  deed  of  trust 
made  by  the  Valley  City  Salt  Company  to  H.  R.  Howard, 
trustee,  dated  Augusf  13,  1878,  and  the  sale  made  thereunder 
by  Howard,  as  trustee,  and  the  deed  made  by  said  Howard 
toE.  C.  Harpold  on  September  27, 1878,  were  fraudulent  and 
void  as  to  the  plaintiff's  demand,  and  the  same  were  set  aside 
and  cancelled,  and  that  the  said  tracts  of  thirty  acres,  and  of 
one  and  one  fifth  acres,  and  the  right  of  way  mentioned  in  the 
last  mentioned  deed  are  heldin  trust  by  the  ^tna  Coal  and  Salt 
Company,  its  officers  and  agents  for  the  payment  of  the  plain- 
tiflTs  debt ;  and  decreed  that  the  said  Valley  City  Salt  Company 
pay  to  the  said  Elizabeth  Hope  the  sum  $3,765.50,  with  interest 
from  that  date  and  costs,  and  that  unless  the  same  be  paid  within 
sixty  days  from  the  rising  of  the  court,  that  special  commis- 
sioners appointed  for  the  purpose  should  sell  the  said  lands 
on  the  usual  terms,  &c.,  and  report  their  proceedings  to  court. 
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From  this  decree  the  defendant,  Peter  Harpold,  appealed 
to  this  Court. 

Knight  ^  Couch  for  appellant. 

C  E.  Hogg^  D,  W.  Polsley  and  W.  H.  Hutchinson  for  appel- 
lees. 

Woods.  Judge  : 

The  questions  presented  for  our  consideration  are: — 

Was  the  deed  of  trust  made  to  secure  Peter  Harpold  his 
alleged  debt  of  $14,368.46  fraudulent  in  law  or  in  tact? 

Was  the  deed  of  trust  to  Howard,  trustee,  dated  August 
13, 1878,  to  secure  E.  C.  Harpold,  his  alleged  debt  of  $12,000.00, 
fraudulent  in  law  or  in  fact,  and  if  said  deeds  or  either  of 
them,  was  for  any  cause  fraudulent  or  void,  how,  and  to  what 
extent  have  the  rights  of  the  appellant  been  affected  by  the 
several  sales  and  conveyances  made  under  said  deeds  of 
trust? 

What  rights,  if  any,  did  E.  C.  Harpold  or  his  vendee,  the 
^tna  Coal  and  Salt  Company  acquire  under  the  conveyances 
made  to  them  respectively  ?  Correct  answers  to  these  que8- 
tions  must  be  couclusive  in  this  controversy. 

It  is  contended  by  the  appellees,  Hope  and  wife,  that  the 
deeds  of  trust  to  Myers  for  the  benefit  of  Peter  Harpold,  and 
to  How^ard  for  the  benefit  of  E.  C.  Harpold,  are  fraudulent 
in  law  and  in  fact,  and  therefore  void.  Their  counsel  in  ar- 
gument contend  that  the  corporation  could  not  lawfully  con- 
tract with  Peter  Harpold,  nor  with  E.  C.  Harpold,  because 
they  were  members  of  the  corporation ;  they  were  in  effect 
contracting  with  themselves,  and  that  this  was  especially  true 
of  the  alleged  note  of  $12,000.00,  and  the  deed  of  trust  to 
Howard,  as  E.  C.  Harpold  was  at  the  time,  the  president, 
general  manager  and  a  director  of  the  corporation. 

It  seems  to  us  that  it  can  not  be  successfully  maintained 
that  a  corporation  aggregate,  can  not  lawfully  enter  into  a 
contract  with  or  borrow  money  from  its  own  stockholders,  and 
that  if  it  does  do  so,  the  contract  entered  into,  the  obligation 
executed,  and  the  deed  of  trust  or  mortgage  made  to  secure 
the  same  is  for  that  cause  alone  fraudulent  and  void.  Few 
corporations  aggregate  created  for  the  purpose  of  carrying 
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on  any  important  branch  of  manufacturing  or  mining  indus- 
tries, have  ever  been  formed,  or  will  probably  ever  be  formed, 
which  have  not  been  obliged  in  the  earlier  stages  of  develop- 
ment to  borrow  money,  and  frequently  large  amounts  of 
money,  to  put  the  business  upon  a  pajnng  basis.  Under  such 
circumstances  it  would  on  business  principles  alone  be  un- 
reasonable to  expectstrangers  wholly  unacquainted  with,  and 
uninterested  in  the  proposed  enterprise  to  advance  such 
necessary  funds  without  security  other  than  that  of  the  cor- 
poration, and  if  to  be  secured  by  others,  by  whom  so  natur- 
ally as  by  the  individual  stockholders  of  the  corporation,  who 
were  personally  interested  in,  and  had  at  least  partial  control 
over  the  conduct  and  management  of  its  business.  If  such 
a  liability  be  incurred  to  a  stranger,  so  secured  by  individual 
stockholders,  why  may  not  the  corporation  further  secure  him 
and  such  sureties  by  a  deed  of  trust  or  mortgage  on  part  of 
its  property,  unless  prohibited  by  law  from  doing  so,  and  if 
such  sureties  may  be  so  secured  collaterally,  what  good  reason 
can  be  given  why  the  loan  may  not  be  made  by  stockholders 
to  the  corporation,  and  secured  by  it  to  him  in  like  manner? 

This  is  no  new  doctrine,  for  as  by  the  common  law  a  cor- 
poration aggregate  can  contract  with  persons  who  are  not 
members,  so  it  may  contract  with  persons  who  are  mem- 
bers of  it,  and  the  contract  will  not  on  this  account  alone  be 
invalid,  as  a  member  of  a  corporation  contracting  with  it, 
will  be  regarded  as  a  stranger.  The  same  is  clearly  laid 
down  by  Judge  Story  in  the  Dartmouth  College  case,  where 
he  says  :  "'  A  corporation  aggregate  is  an  artificial  person  ex- 
isting in  contemplation  of  law,  and  endowed  with  certain 
powers  and  franchises,  which  though  they  must  be  exercised 
through  the  medium  of  its  natural  members,  are  yet  consid- 
ered as  subsisting  in  the  corporation  itself  as  distinctly  as  if 
it  were  a  real  person."  Hence  such  a  corporation  may  sue 
and  be  sued  by  its  own  members,  and  may  contract  with  them 
in  the  same  manner  as  with  strangers.  Angell  &  Ames  on 
Corporations,  section  233 ;  Dartmouth  College  v.  Woodward^ 
4  Wheat  518-667 ;  Meriek  v.  Peru  Coal  Co.  61  LI.  472. 

The  same  reason  applies  with  equal  force  to  the  trust-deed 
to  Howard,  trustee,  for  the  benefit  of  E.  C.  Harj)old  so  far  as 
the  validity  of  the  same  is  called  in  question  upon  the  sole 
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ground  that  he  also  was  a  stockholder  in  said  corporation. 
It  is  not  alleged  that  the  deed  of  trust  of  February  7, 1870, 
to  Myers,  trustee,  is  void  because  Peter  Harpold  the  benefi- 
ciary therein  was  at  the  time  of  the  execution  thereof  a  direc- 
tor of  the  Valley  City  Salt  Company,  or  because  he  then  held 
or  occupied  any  other  fiduciary  relation  to  it,  but  its  validity 
is  assailed  upon  the  ground  that  his  pretended  debt  had  no 
existence ;  that  he  had  never  advanced  or  loaned  to  the  com  - 
pany  the  sum  of  $14,886.46,  or  any  part  of  it,  and  that  the 
obligation  executed  to  him  for  that  sum  and  the  deed  of 
trust  to  secure  the  same,  were  made  without  any  valuable 
consideration,  and  therefore  were  fraudulent  and  void  as  to  the 
plaintifts'  demand.  All  these,  and  every  other  allegation  of 
the  bill  calling  in  question  the  validity  and  good  faith  of  the 
whole  transaction  are  explicitly  denied  by  the  answer,  and 
aside  from  the  record-evidence  ot  the  execution  of  the  obliga- 
tion and  of  the  deed  of  trust  to  Myers,  trustee,  the  plaintiffe 
have  not  offered  the  testimony  of  any  witness,  nor  does  there 
appear  in  the  record  any  evidence  whatever,  that  the  said 
company  on  February  7, 1870,  did  not  justly  owe  Peter  Har- 
pold the  debt  of  $14,386,46,  or  that  the  execution  of  the  ob- 
ligation to  him  for  that  sum,  and  the  execution  of  the  deed  of 
trust  to  secure  the  same,  were  not  made  to  and  accepted  by 
him  in  perfect  good  faith.  The  company  was  incorporated 
on  the  4th  day  February,  1869 ;  the  lands  purchased  by  the 
company,  upon  which  it  constructed  its  furnaces,  &c.,  were  all 
purchased  in  April,  1869,  and  the  same  were  conveyed  in  trust 
to  Myers  on  February  7,  1870,  to  secure  said  debt  ot 
$14,386.46,  and  while  it  does  not  appear  exactly  when  the 
$90,000.00  expended  by  the  company  in  the  construction  of 
its  furnace,  sinking  wells,  &c.,  was  done,  yet  we  may  reasona- 
bly conclude  that  as  the  whole  capital-stock  of  the  oompaoy 
was  only  $33,700.00,  in  making  the  expenditure  of  $90,000.00, 
it  must  have  borrowed  large  amounts  of  money  from  some 
person,  and  as  Peter  Harpold  was  one  of  the  corporators,  and 
subscribed  for  forty  shares  ($4,000,00,)  of  the  capital  stock  of 
the  company,  it  would  not  seem  unreasonable  or  improbable 
that  the  company  should  become  indebted  to  him  in  an 
amount  as  large  as  that  secured  to  him.  Upon  the  three 
small  parcels  of  land  embraced  by  his  trust-deed  were  erected 
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improvements,  which  by  the  admission  of  all  parties  cost  the 
sum  of  $90,000.00,  and  he  evidently  at  that  time,  and  always 
afterwards  until  and  at  the  sale  thereof  on  October  7,  1878, 
considered  the  same  an  ample  security  for  his  debt,  which 
when  contracted  was  payable  in  one  or  two  years  after  its  date 
at  the  election  of  the  debtor.  He  permitted  this  large  debt 
to  remain  unpaid,  contenting  himself  the  first  five  years  with 
the  annual  interest  thereon,  and  thereafter  until  the  sale  under 
the  trust  with  less  than  half  the  annual  interest.  At  the  sale 
he  purchased  the  land  for  $6,100.00,  which  was  less  than 
one  third  of  the  balance  remaining  unpaid  on  the  trust-debt. 
It  being  lawful  for  the  corporation  to  borrow  money  from 
or  enter  into  a  contract  with  one  of  its  stockholders,  and  no 
evidence  being  adduced  to  show  that  this  transaction  was  not 
perfectly  fair,  we  are  of  opinion,  that  the  obligation  of  the 
Valley  City  Salt  Company  to  Peter  Harpold,  and  the  deed 
of  trust  executed  to  John  U.  Myers  to  secure  the  same  are 
neither  fraudulent  in  law  nor  in  fact,  and  that  the  said  deed 
of  trust  is  a  valid  security  for  the  balance  still  unpaid  upon 
said  trust-debt  of  $14,386.46. 

A  wholly  different  state  of  facts  is  presented  in  regard  to 
the  execution  of  the  note  of  $12,000.00  to  E.  C.  Harpold  and 
the  deed  of  trust  made  to  Howard,  trustee,  to  secure  the 
same.  Was  their  note  and  deed  of  trust  fraudulent  in  law  or  in 
fact?  To  determine  this  question  properly,  let  us  review  all 
the  circumstances  preceding,  surrounding  and  following  it. 

Unless  it  be  admitted  that  the  property  mentioned  in  the 
deed  of  trust  to  Myers,  sold  .on  October  7, 1868,  to  Peter 
Harpold  for  $6,100,  was  sold  at  a  most  ruinous  sacrifice,  a 
grossly  inadequate  price,  the  Valley  City  Salt  Company  on 
August  13,  1878  and  long  before  that  time,  was  utterly, 
hopelessly  insolvent ;  and  this  fact  was  as  well  known  to 
E.  C.  Harpold  on  July  1,  1878,  when  it  became  indebted  to, 
and  gave  its  note  to  the  plaintiff,  John  Hope  for  $2,415.00 
payable  six  months  thereafter,  as  it  was  when  it  became  in- 
debted to  him  in  the  further  sum  of  $267.37  in  September, 
1878,  for  he  was  at  that  time  and  since  January,  1873,  he  had 
been  the  president,  and  a  director  and  the  general  manager 
of  all  its  business  transactions  having  at  all  times  access  to, 
and  control   over  the  books  of  the  company,  and  its  true 
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financial  condition  was  well  known  to  him.  He  knew  the 
value  of  its  property  real  and  personal,  and  conld  have  known 
and  doubtless  did  know  what  each  and  every  tract  or  par- 
cel of  land,  or  article  of  personal  property  had  actually  cost 
the  company.  With  all  this  knowledge,  with  the  influence 
which  his  position  as  director,  president  and  general  manager, 
which  must  under  all  the  circumstances  detailed  in  this  record 
have  been  almost  it  not  quite  equal  to  that  of  sole  owner  and 
proprietor,  with  his  brother,  his  uncle,  his  father-in-law  and 
his  book-keeper,  all  members  with  him  of  the  board  of  direc- 
tors of  the  company,  he  says  in  his  answer  that,  "the  note  of 
$12,000.00  and  the  deed  of  trust  to  secure  the  same  dated 
August  13,  1878,  were  both  executed  by  the  authority  and 
direction  of  the  board  of  directors  of  the  Valley  City  Salt 
Company  by  a  resolution  passed  by  said  board  of  directors 
at  a  legal  meeting  thereof  held  by  them  on  August  12, 1878, 
and  in  accordance  with  the  terms  and  provisions  of  said  res- 
olution." This  and  every  other  affirmative  allegation  of  his 
answer  was  expressly  denied  by  tlieplaintifts' general  replica- 
tion. The  note  of  $12,000.00  was  notproduced  on  the  trial, 
nor  its  absence  explained  or  accounted  for,  nor  was  the  said 
resolution  of  the  board  of  directors  authorizing  and  direct- 
ing the  execution  of  the  note  and  deed,  nor  was  there  any 
evidence  of  any  kind  offered  in  support  thereof,  and  we  must 
therefore  treat  this  case  as  if  no  such  authority  and  direction 
had  ever  been  given.  The  most  favorable  light,  under  which 
we  can  consider  it,  is  furnished  by  the  recital  and  execution 
of  the  deed  of  trust  itself.  It  recites :  "  This  deed  made  this 
13th  day  of  August,  1878,  between  the  Valley  City  Salt  Com- 
pany, an  incorporated  company,  duly  incorporated  under  the 
laws  of  West  Virginia,  by  its  president,  E.  C.  Harpold,  and 
C.  F.  Knarean,  its  secretary,  of  the  one  part,  and  H.  R.  How- 
ard, of  the  other  part,  witnesseth,"  &c.,  and  concludes :  "  In 
witness  whereof  the  Valley  City  Salt  Company,  by  its  presi- 
ident  and  secretary,  have  hereunto  signed  the  corporate  name 
of  said  company  and  affixed  -the  seal  of  said  company  on  the 
day  and  year  above  mentioned. 

r  VaUey  City  Salt  Co. )         "  Valley  City  Salt  Company, 
<  Seal.  V         "  By  E.  C.  Harpold,  President, 

[      West  Yirginia.      j  «  c^  F.  Knarban,  Secretary:' 
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This  deed  contains  the  further  recital,  that  it  was  (among 
other  things)  to  secure  one  note  given  by  the  Valley  City  Salt 
Company,  by  its  president  and  secretary  to  ^aid  E.  C.  Har- 
pold  for  J12,000.00  bearing  even  date  herewith  and  due  in 
five  days  after  date,  which  note  was  authorized  to  be  given  to 
the  said  E.  C.  Harpold  by  resolution  of  the  board  of  direc- 
tors at  a  meeting  of  the  board  of  directors  of  said  company, 
held  at  the  office  of  said  company  on  the  12th  day  of  August, 
1878,  but  it  contains  no  recital  that  the  deed  of  trust  was  so 
authorized  to  be  executed.  If  any  such  meeting  of  the  direc- 
tors was  ever  held  on  the  12th  of  August,  1878,  and  any 
such  resolution  was  ever  adopted,  or  any  such  debt  ever  ex- 
isted or  remained  unpaid,  E.  C.  Harpold  had  in  possession 
and  subject  to  his  control  abundant  evidence  to  prove  it. 
Said  Knarean  was  the  secretary  of  the  company  and  had  also 
for  four  years  been  his  head  clerk  and  salesman  in  his  store 
where  this  alleged  debt  of  j^l 2,000.00  was  incurred,  and  the 
record  of  the  proceedings  of  said  company  were  also  under 
his  control,  and  thej'  if  produced,  would  have  furnished  evi- 
dence of  this  meeting  and  of  the  adoption  of  this  resolution 
if  such  ever  existed.  The  fifty-second  section  of  the  fifty- 
third  chapter  of  the  Code  of  West  Virginia  declares  that, 
"  They  (the  board  of  directors)  shall  keep  a  record  of  their 
proceedings,  which  shall  be  verified  by  the  signature  of  the 
president  or  president  pro  tempore.  No  member  of  the  board 
shall  vote  on  a  question  in  which  he  is  interested  otherwise 
than  as  a  stockholder,  or  be  present  at  the  board  while  the 
same  is  under  consideration ;  but  if  his  retiring  from  the 
board  in  such  case  reduce  the  number  present  below  a  quo- 
rum, the  question  may  nevertheless  be  decided  by  those  who 
remain.  On  any  question  the  names  of  those  voting  each  way 
shall  be  entered  upon  the  record  of  their  proceedings  if  any 
member  at  the  time  required  it."  The  record  does  not  dis- 
close which  members  of  the  board  were  present,  and  partici- 
pating in  the  proceedings,  at  the  meeting  alleged  to  have 
been  held  on  August  12, 1878.  All  these  facts  could  easily 
have  been  shown  by  E.  C.  Harpold  either  by  the  record,  his 
own  oath  or  the  testimony  of  the  other  directors.  Said  C.  P. 
Knarean  was  produced  and  examined  as  a  witness  on  behalf 
of  theplaintifts,  and  having  proved  that  E.  C.  Harpold  was  the 

101 


Digitized  by 


Google 


802  HoPK  r.  Salt  Co-  [Sup.  Ct. 

president  and  general  manager  of  the  company,  he  was  asked 
by  the  plaintift's  counsel  to  "  State  all  you  may  know  in  ref- 
erence to  the  execution  of  a  deed  of  trust  by  the  Valley  City 
Salt  Company  to  H.  R.  Howard,  trustee,  on  August  12,  1878, 
to  secure  J12,000.00  to  said  E.  C.  Harpold  and  other  defend- 
ants therein  mentioned."  He  answered :  "  I  know  that  they 
made  the  deed  ot  trust.  It  was  executed  to  secure  E.  C.  Har- 
pold the  $12,000.00.  I  don't  know  anything  only  they  made 
the  deed  ot  trust." 

The  witness  was  cross-examined  by  E.  C.  Harpold,  and  in 
answer  to  questions  propounded  by  him  he  stated  that  he  was 
the  book-keeper  of  the  company  from  September,  1877,  to 
September,  1878,  and  was  the  head  salesman  in  E.  C.  Har- 
pold's  store  from  July  14,  1874,  until  September,  1878;  that 
when  he  took  charge  of  the  books  they  showed  the  company 
owed  E.  C.  Harpold  about  $7,000.00,  and  up  to  September, 
1878,  about  $14,000.00,  and  that  the  note  and  trust-deed  for 
$12,000.00  were  given  for  that  account.  This  witness  proba- 
bly knew  all  about  the  meeting  of  directors,  if  one  had  been 
held  on  August  12,  1878.  He  was  evidently  not  present  at 
such  a  meeting.  Was  E.  C.  Harpold  present  at  and  participat- 
ing in  its  proceedings  in  regard  to  his  own  debt  ?  If  he  was, 
he  was  doing  what  the  law  expressly  forbade  him  to  do.  Did 
he  withdraw  from  the  board  while  it  was  considering  the 
resolution  alleged  to  have  been  adopted  directing  and  author- 
izing the  execution  of  the  note  and  deed  of  trust  ot  $12,000.00  ? 
If  he  withdrew,  there  could  have  been  none  present  and  act- 
ing save  his  brother,  C.  L.  Harpold,  his  uncle,  Peter  Har- 
pold, and  his  father-in-law,  Rankin  Wiley,  Sr.  Such  a  reso- 
lution, adopted  under  such  circumstances,  for  the  benefit  of  a 
director,  president  and  general  manager  of  the  company,  car- 
ries with  it  such  suspicions  of  unfair  dealing,  that  in  order  to 
be  upheld  in  a  court  of  equity  against  the  claims  of  honest 
creditors,  who  are  thereby  deprived  of  every  means  of  obtain- 
ing satisfaction  of  their  debts,  it  requires  to  be  supported  by 
evidence  so  strong  and  clear  as  to  remove  every  reasonable 
doubt  of  the  fairness  and  honesty  of  the  transaction ;  but  E. 
C.  Harpold,  full  handed  with  this  proof,  if  his  answer  be  true, 
produces  no  evidence  of  its  fairness,  and  we  can  not  resist  the 
conclusion,  that  if  he  had  produced  this  evidence,  it  would 
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have  been  against  him  1  Stark  Ev.  545;  1  G-reenl.  Ev. 
section  37;  Knight  v.  Capito,  23  W.  Va.  653.  With  all  these  cir- 
cumstances  of  suspicion,  without  explanation  and  without  the 
slightest  eftort  to  explain  them  or  to  remove  these  indications 
ot  fraud,  we  are  brought  to  the  conclusion  that  the  said  deed 
of  trust  to  Howard,  trustee,  was  fraudulent  But  coupling  with 
the  foregoing  facts,  the  following  facts,  that  this  deed  of  trust 
conveyed  not  only  all  of  the  real  property  of  the  company, 
but  also  all  of  its  tangible  personal  property,  including  twelve 
horses  and  mules,  four  two-horse  wagons,  two  carts,  twenty- 
seven  coal-cars,  600  feet  of  iron  auger,  two  salt  cars,  and  two 
salt-cars  at  the  Ohio  river,  used  in  loading  salt  at  the  river ; 
three  double  sets  of  wagon-harness,  one  iron  safe  and  two 
desks  in  the  ofKce  ;  23,000  feet  ot  pine  plank,  250  feet  of  tubing 
taken  from  the  salt-well;  400  feet  of  new  augur  poles,  320 
feet  of  two-inch  pipe,  and  a  large  amount  of  other  articles  of 
property,  none  of  which  has  ever  been  sold :  and  also  that  the 
land  bought  by  Peter  Harpold  for  $6,100.00  was  conveyed 
the  same  day  to  E.  C.  Harpold  for  $21,000.00,  and  that  E.  C. 
Harpold  bought  all  of  the  real  estate  of  the  company  embraced 
in  his  trust  for  $800.00,  one  parcel  of  which  he  admits  was 
worth  at  least  $4,000.00,  and  that  E.  0.  Harpold  was  willing 
to  secure  the  payment  of  said  $21,000.00  to  Peter  Harpold  by 
conveying  to  a  trustee  for  his  benefit  the  lands  so  purchased 
from  him,  and  also  all  the  lands  purchased  under  his  own 
deed  of  trust,  and  also  of  five  town  lots  in  the  town  of  Hart- 
ford City,  and  that  he  in  three  days  afterwards  sold  and  con- 
veyed a  part  of  said  lands  including  said  five  town  lots  to  the 
^tna  Coal  and  Salt  Company,  of  which  he  was  president, 
director  and  general  manager,  in  which  he  owned  396  out  of  the 
400  shares  of  its  capital  stock,  at  the  price  of  $34,175.00,  which 
company  was  incorporated  on  the  2d  of  October,  1878,  appar- 
ently for  the  convenient  purpose  of  swallowing  up  all  the 
assets  belonging  to  the  Valley  City  Salt  Company,  at  the 
expense  of  its  creditors  and  free  from  its  debts,  it  is  impossi- 
ble to  resist  the  conclusion,  that  the  said  lands  of  the  Valley 
City  Salt  Company  were  sold  to  said  Peter  Harpold  and  E. 
C.  Harpold  at  prices  so  grossly  inadequate  as  to  be  of  itself 
almost  conclusive  evidence  of  fraud,  and  ought  not  to  be  per- 
mitted to  stand  in  the  way  of  the  plaintiflfe  in  the  collection 
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of  their  debt ;  and  that  the  deed  of  trust  to  Howard  to  secare 
the  payment  of  the  alleged  debt  of  $12^000.00  to  E.  C.  Har- 
pold,  and  the  said  deed  of  trust  to  Rankin  Wiley,  Sr.,  to 
secure  the  payment  to  Peter  Harpold  of  said  $21,000.00,  and 
the  sale  and  conveyance  made  thereunder  to  said  Peter  Har- 
pold, and  said  conveyance  made  by  E.  C.  Harpold  to  the  ^tna 
Coal  and  Salt  Company  on  the  10th  of  October,  1878,  are 
each  and  all  of  them,  as  to  the  plaintiffs'  demand  against  the 
Valley  City  Salt  Company  fraudulent  in  fact  as  having  been 
made  to  hinder  and  delay  them  in  the  collection  of  their  debts 
against  said  company. 

It  only  remains  to  consider  whether  the  deeds  of  trust  to 
Myers,  trustee  tor  Peter  Harpold,  and  to  Howard,  trustee  tor 
E.  C.  Harpold  are  fraudulent  in  law. 

The  directors  of  a  body  corporate  act  in  a  fiduciary  ca- 
pacity to  the  corporation  and  to  stockholders,  and  they  are 
generally  disabled  from  so  dealing  with  the  interests  confided 
to  their  care  with  a  view  to  their  own  advantage,  and  any 
purchase  made,  or  act  done,  in  the  prosecution  of  such  a 
purpose,  may  be  set  aside  by  the  stockholders  and  those 
claiming  under  them  as  creditors.  James^  ^c,  v.  Rtiilroad 
Company,  6  Wal.  752  ;  Drury  v.  Cross,  7  Wal.  299.  In  Nnc- 
comb  V.  Brooks,  16  W.  Va.  32,  this  Court  held  that  a  person 
who  occupies  a  fiduciary  relation,  is  bound  not  to  exercise 
for  his  own  benefit,  and  to  the  prejudice  of  the  party  to  whom 
he  stands  in  such  fiduciary  relation,  any  ot  the  powers  or  rights, 
or  any  knowledge,  or  any  advantage  of  any  description, 
which  he  derives  from  such  confidential  relation  ;  and  a  pur- 
chase of  the  trust-property  by  such  fiduciary  while  holding 
such  relation,  either  from  himself  or  from  the  party  to  whom 
he  holds  such  relations,  is  voidable  at  the  option  of  the  party 
to  whom  he  stands  in  such  relation,  although  he  may 
have  given  an  adequate  price  for  the  property  and  gained 
no  advantage  whatever.  This  general  rule  so  laid  down  by 
this  Court  is  sustained  by  an  overwhelming  weight  of  au- 
thority in  England  and  this  country,  and  in  very  many  cases 
the  rule  has  been  adhered  to  with  such  strictness  as  to  ex- 
clude testimony  tending  to  show  that  the  particular  case  under 
consideration  was  absolutely  free  Irom  every  possible  taint  of 
fraud  or  unfairness.     In  Ex  parte  Lacy,  6  Vesey  627,  Lord  El- 
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don  laying  down  this  rule,  said:  "The  rule  is  founded  in 
this,  that  though  you  may  see  in  a  particular  case,  the  trustee 
has  not  made  advantage  it  is  utterly  impossible  to  examine 
upon  satisfactory  evidence  in  the  power  of  the  court  (by 
which  I  mean  in  the  power  of  the  parties),  in  ninety  nine 
cases  out  of  a  hundred  whether  he  has  made  advantage  or  not." 
Justice  Wayne  delivering  the  opinion  ot  the  Supreme  Court 
ot  the  United  States  in  Mwhondv.  Oirodj  ^c,  4  How.  566, 
said:  "The  general  rule  stands  upon  our  great  moral  obliga- 
tion to  refrain  from  placing  ourselves  in  relations  which  or- 
dinarily excite  conflict  between  self-interest  and  integrity. 
It  restrains  all  agents  public  and  private.  *  *  *  *  it 
prohibits  a  party  from  purchasing  on  his  own  account  that 
which  his  duty  or  trust  requires  him  to  sell  on  account  of 
another ;  and  from  purchasing  on  account  of  another  that 
which  he  sells  on  his  own  account." 

In  the  application  of  this  principle,  it  makes  no  difference 
whether  the  fiduciary  stands  alone,  or  is  one  of  many  who 
occupy  the  same  fiduciary  relation.  Each  fiduciary  has  no 
more  right  to  purchase  from  his  co-fiduciary  than  he  would 
have  to  purchase  from  himself,  if  he  alone  occupied  the  posi- 
tion. The  Cumberland  Coal  Company  v.  Sherman^  30  Barb. 
553.  See  opinion  ot  Green,  Judge,  in  Neiocomh  v.  Brooks^ 
supra. y  and  the  cases  there  cited.  In  the  cases  where  this 
rule  applies,  the  purchase  of  the  property  by  the  fiduciary  is 
not  absolutely  void,  but  only  voidable  by  the  cestui  que  tru^t 
or  those  occupying  a  similar  position,  and  even  in  those  cases 
where  the  strictness  of  this  rule  has  been  somewhat  relaxed, 
the  courts  have  uniformly  held  that  the  purchase  by  a  fidu- 
ciary of  trust-property  will  always  be  scanned  in  a  court  of 
equity  with  suspicion,  and  will  never  be  sustained  unless  it 
fully  appears  fair  and  reasonable,  and  that  no  advantage  has 
been  taken  by  the  fiduciary  of  his  position,  over  the  cestui 
que  trusty  and  that  he  has  withheld  from  him  no  information' 
which  he  had  the  right  to  know,  and  which  it  was  the  duty  of 
the  fiduciary  to  impart  to  him.  It  was  held  in  Butts  v.  Wood, 
37  N.  Y.  317,  that  the  relation  held  by  a  director  in  a  corpo- 
ration, is  that  of  a  trustee ;  and  that  where  one  member  of  a 
board  of  directors  presents  to  such  board  a  bill  tor  extra  ser- 
vices, he  is  disqualified  to  act  as  director  upon  the  question  of 
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allowing  said  bill  and  directing  the  same  to  be  paid.  In  the 
case  ot  The  City  of  Fort  Wayne  v.  Sozenthal,  75  Ind.  156, 
that  an  officer  of  a  city  can  not  as  agent  contract  with  him- 
self, personally  buying  what  he  is  employed  to  sell,  or  hiring 
himself  to  do  a  service  which  he  is  employed  to  procure  to 
be  done.  The  board  of  health  consisting  of  three  physi- 
cians, were  by  law  authorized  to  employ  some  competent  per- 
son to  vaccinate  certain  children  whose  parents  were  unable 
to  pay  for  the  same.  Two  of  the  board  held  a  regular  meet- 
ing and  employed  one  of  their  own  number  to  render  this 
service,  which  he  performed,  and  when  he  presented  his  bill 
for  his  services  the  city  refused  to  pay,  because  he  had  in  ef- 
fect contracted  with*  himself,  and  so  the  supreme  court  of 
Indiana  held.  So  in  Pickett  v.  School  District^  ^c,  20  Vt.  551, 
it  was  held  that  where  two  members  of  the  board  ot  directors 
of  the  district  entered  into  a  contract  with  the  third  member 
to  build  a  school-house  for  a  certain  price.  Upon  suit  brought 
by  him  to  recover  the  contract  price,  it  was  held  that  his  con- 
tract was  void,  on  the  ground  that  he  had  in  effect  contracted 
with  himself  Davi^  v.  Rock  Creek  L.  F.  ^  M.  Company^  55 
Cal.  36 ;  Wilbur  v.  Harris,  49  Cal.  290;  City  San  Deigo  v.  San 
Deigo  Jiaib'oail  Company,  44  Cal.  106.  Numerous  similar 
cases  might  be  cited,  tor  whatever  rule  may  have  been  adopted 
in  other  states,  it  seems  to  us  that  a  different  rule  was  adopted 
in  the  State  of  Virginia  before  the  formation  of  this  State, 
and  the  decision  of  her  court  of  appeals  is  binding  authority 
upon  us,  and  we  do  not  feel  disposed  to  depart  from  it 
Whatever  evils  may  result,  and  many  of  them  do  result  from 
the  relaxation  of  the  rule  we  have  been  considering,  it  may 
be  they  will  be  more  than  equalled,  by  the  pecuniary  aid  and 
encouragement,  which  in  consequence  thereof,  may  be  safely 
given  by  directors  and  officers  ot  corporations  to  enable  them 
safely  to  carry  on  their  business.  This  question  was  elaborately 
^discussed  by  the  bar,  and  considered  by  the  court  of  appeals  of 
Virginia  in  Burros  executor,  ^c.  v.  McDonald,  ^c,  3  Qrat.  215, 
wherein  that  court  held :  "  That  as  a  corporation  may  con- 
tract debts  to  its  individual  corporators,  it  is  as  much  bound 
to  pay  or  secure  such  debts  as  debts  due  to  strangers,  and  the 
fact  that  a  deed  is  given  to  secure  such  debts  does  not  render 
it  fraudulent,  unless  such  fraudulent  intent  is  shown."     It  is 
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to  be  observed,  however,  that  in  thi«  case  the  preferred  credi- 
tors of  the  corporation  were  stockholders,  and  that  the  deed 
was  ordered  to  be  made  by  the  stockholders  in  general  meet- 
ing assembled,  and  not  by  the  directors ;  nor  for  the  benefit 
of  another  director.     This  case  was  decided  by  the  court  of 
appeals  in  1846,  but  it  left  untouched  the  question  as  to  the 
efteet  of  such  a  deed  of  trust,  had  the  same  been  made  by  one 
or  more  members  of  a  board  of  directors   to  or  for  the 
benefit  of  another  director  or  any  other  officer  of  the  corpo- 
ration holding  towards  it  a  fiduciary  relation.     But  it  may 
be  safely  assumed  that  in  any  case  where  one  director  partici- 
pated with  others  in  any  act  in  regard  to  the  trust-property, 
for  the  benefit  of  the  fiduciary,  at  the  expense  of  the  cestui 
que  trust  such  act  was  for  that   cause  fraudulent  as  to  him. 
But  it  would  seom  from  the  fifty-second  section  of  the  fifty- 
third  chapter  of  the  Code  of  West  Virginia,  supra,  that  this 
rule  has  in  effect  been  modified,  for  it  evidently  concedes 
that  even  directors  may  enter  into  contracts  with  other  di- 
rectors in  regard  to  the  corporate  property,  which  so  far 
from  being  declared  for  that  cause  void  is  expressly  made 
lawful  to  be  done,  even  by  number  less  than  what  is  nec- 
essary to  constitute  a  quorum.  In  such  a  case  the  director 
interested  other  than  as  a  stockholder  in  any  question  is  not 
permitted  to  vote  on  it,  or  to  be  present  at  the  board  while 
it  is  under  consideration,  he  is  required  to  withdraw,  and  then 
the  question  my  be  decided  by  even  less  than  a  quorum. 
This  would  seem  to  leave  every  such  act  of  the  director  open 
to  explanation  but  we  are  of  opinion  that  even  then,  unless 
it  was  made  to  appear  by  clear  and  convincing  testimony 
that  such  act  was  free  from  all  taint  of  fraud  or  unfairness 
on  the  part  of  said  director,  it  ought  to  be  set  aside  at  the 
option  of  the  beneficiary  or  of  the  party  standing  in  such 
position.     Such   advantage  so   obtained   by  such    director 
ought  to  be  held  os  prima  facie  fraudulent,  yet  capable  of  being 
purged  of  the  fraudulent  taint  by  clear  and  convincing  proof 
of  its  fairness,  reasonableness  and  absolute  freedom  from 
fraud  and  unfairness.     Like  a  conveyance  of  property  from 
a  husband  to  his  wife,  it  may  be  honest,  and  will  be  so  held, 
when  she  has  clearly  shown  she  has  purchased  and  paid  for 
the  same  out  of  her  own  separate  estate  not  derived  from  her 
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husband,  but  not  until  she  has  done  so.  Smith  v.  Skeary^  17 
Conn.  47 ;  Iwin  Lick  Oil  Company  v.  Marbury,  91  U.  S.  587 ; 
Addison^  ^c.  and  Blythe^  ^,  v.  Lewis  ^e.^  75  Va.  701.  In  this 
last  ca«e  it  was  distinctly  held,  that  when  a  director  of  a  cor- 
poration charged  with  others  with  the  control  and  manage- 
ment of  the  corporation  lends  money  to  the  corporation  and 
so  becomes  a  party  to  a  contract  with  the  company  his  obli- 
gation to  deal  candidly  and  fairly  with  the  company  is  in- 
creased in  the  precise  degree  that  his  representative  character 
has  given  him  power  and  control  in  the  afiairs  of  the  com- 
pany ;  but  the  general  doctrine  with  this  class  of  contracts  is 
not  that  they  are  absolutely  void,  but  that  they  are  voidable 
at  the  election  of  the  party,  whose  interest  has  been  so  repre- 
sented by  the  party  claiming  under  the  contract.  Applying 
these  principles  of  law  to  the  facts  of  the  case  under  consider- 
ation we  are  further  of  opinion  that  the  said  deed  of  trust  ex- 
ecuted to  the  said  Howard,  trustee,  dated  August  13,  1878  to 
secure  the  said  E.  C.  Harpold  the  sum  of  $12,000.00  is  not 
only  fraudulent  in  fact  but  for  the  reasons  herein  stated  is 
fraudulent  in  law,  and  therefore  there  is  no  error  in  the  de- 
cree of  the  circuit  court  of  Mason  county  rendered  herein  on 
September  20,  1882,  and  the  same  is  affirmed  with  costs  to 
the  appellees  and  damages  according  to  law. 

Affirmed. 


WHEELING. 


Knight  v.  Brown. 

5    3i6{ 

25  808  Submitted  January  31, 1885.— Decided  April  25,  1885. 

56    497 

1.  A  party,  who  by  cutting  a  ditch  or  drain  collectB  Burface-water 

and  casts  it  in  a  body  upon  the  land  of  an  adjoining  owner,  un- 
less it  is  so  cast  in  a  natural  water-course,  is  liable  to  an  action 
therefor  by  such  adjoining  owner,    (p.  810.) 

2.  A  declaration  in  case  for  damages  caused  by  diverting  the  flow 

of  water  held  sufficient  on  demurrer,    (p.  811.) . 
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3.  One  trespass  can  not  be  set  off  in  bar  of  another ;  but  when  the 
damages  alleged  by  the  plaintiff  are  caused  in  part  by  the  wrong- 
ful act  of  the  plaintiff,  the  defendant  may  by  way  of  defence 
under  the  plea  of  not  guilty  prove  such  wrongful  act  of  the 
plaintiff  in  mitigation  of  the  damages  claimed,     (p.  812.) 

The  facts  ot  the  case  appear  in  the  opinion  of  the  Court. 

J,  W,  English  for  plaintiff  in  error. 

C.  E.  Hogg  for  defendant  in  error. 

8NYDER,  Judge  : 

Action  on  the  case  for  damages  brought  by  James  L. 
Knight  against  William  Brown  in  the  circuit  court  of  Mason 
county.  There  was  a  trial  by  jury,  and  on  September  19, 
1882,  a  verdict  and  judgment  for  the  plaintiff  from  which 
the  defendant  obtained  this  writ  of  error.  The  principle 
error  assigned  is  that  the  court  improperly  overruled  the  de- 
murrer to  the  declaration  and  each  count  thereof. 

The  declaration  contains  two  counts,  but  as  the  second  is 
confessedly  good  if  the  first  is  sufficient,  it  being  better 
both  in  form  and  substance  than  the  first,  in  the  view  I  take 
of  the  subject,  it  is  only  necessary  to  notice  the  latter.  The 
first  count  in  substance  avers,  that  the  plaintiff  was  lawfully 
seized  and  possessed  of  a  certain  close  in  said  county,  and  at 
the  time  of  the  committing  ot  the  grievances  thereinafter 
mentioned  he  of  right  ought  to  have  had  and  enjoyed  and 
still  of  right  ought  to  have  had  and  enjoyed  said  close  free 
from  the  running  of  the  waters  of  a  certain  stream,  creek  or 
ravine  which  all  that  time  ought  to  have  run,  flowed  and  dis- 
charged its  waters,  and  until  the  diversion  thereof  thereinaf- 
ter mentioned  ol  right  had  run,  flowed  and  discharged  its 
waters  upon  the  farm  of  the  defendant,  and  that  the  defend- 
ant well  knowing  the  premises,  but  contriving  and  wrong- 
fully intending  to  injure  and  aggrieve  the  plaintiff  in  the 
possession  and  enjoyment  of  his  said  close  and  to  render  a 
certain  field,  the  part  thereof  adjoining  the  farm  of  the  defend- 
ant, unfit  and  useless  for  cultivation,  &c.,  dug  and  made  a  cer- 
tain ditch,  drain  and  channel,  beginning  at  and  from  a  point 
where  said  stream,  creek  or  ravine  discharged  its  waters  over 
and  upon  the  farm  of  the  defendant,  and   extending  thence 
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about  one  hundred  yards  to  the  said  field  ot  the  plaintiff ,  and 
that  by  reason  thereof  large  quantities  of  rain  water  and 
melted  snows,  ran  to,  flowed  on  and  were  discharged  in, 
over  and  upon  said  field,  and  by  reason  ot  the  premises  said 
field  was  rendered  unfit  for  cultivation,  Ac,  and  thereby  said 
close  was  greatly  injured  and  damaged,  and  the  plaintiff"  was 
compelled  to  expend  large  sums  of  money  in  draining  and 
carrying  oft  said  rain-water  and  melted  snows  so  unlawfully 
turned,  diverted,  and  discharged  over  and  upon  said  close,  Ac. 

Our  statute  declares  that  ''No  action  shall  abate  for  want 
of  form  where  the  declaration  sets  forth  suflicient  matter  of 
substance  for  the  court  to  proceed  upon  the  merits  of  the 
case."     Sec.  9,  ch.  125,  Code  p.  600. 

This  declaration  in  effect  avers,  that  the  plaintiff  was  seized 
of  his  close  which  he  was  entitled  to  enjoy  "free  from  the 
running  waters  ot  a  certain  stream,  creek  or  ravine,"  that  the 
defendant  wrongfully  dug  and  made  a  ditch  from  the  place 
where  said  stream,  creek  or  ravine  entered  his  land  to  the 
place  where  it  re-entered  the  close  of  the  plaintiff,  by  reason 
whereof  large  quantities  of  rain  water  and  melted  snows  were 
discharged  upon  the  plaintiff's  close.  It  is  claimed  bj^  the 
defendant,  the  plaintiff  in  error,  that  these  averments  are  in- 
suflicient  because  it  is  no  where  charged  that  any  water  from 
said  stream,  creek  or  ravine  passed  through  said  ditch  or  was 
conveyed  thereby  to  the  close  of  the  plaintiff;  that  the  injury 
is  averred  to  result  from  rain  water  and  melted  snows,  and 
not  from  the  waters  of  said  stream,  Ac. 

It  must  be  conceded  that  this  declaration  is  not  free  from 
defects,  but  I  think  it  contains  sufficient  substance  for  the 
Court  to  proceed  upon  its  merits.  It  expressly  avers,  that 
until  the  diversion  caused  by  the  ditch  made  by  the  defendant, 
the  waters  of  the  stream  were  discharged  upon  the  land  of  the 
defendant,  and  also  that  the  plaintiff  was  compelled  to  expend 
money  in  draining  and  carrying  off  the  rain  water  and  melted 
snows  so  wrongfully  turned,  diverted  and  discharged  upon  the 
close  of  the  plaintiff.  The  thing  diverted  was  evidently  the 
waters  of  said  stream,  and  the  fair  inference  is  that  the  rain 
water  and  melted  snows  are  the  waters  which  flowed  in  said 
stream.  It  is  not  stated  that  the  rain  water  and  melted  snows 
were  the  surface  water  that  accumulated  on  the  lands  of  the 
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defendant,  but  the  implication  from  the  context  is  that  these 
were  the  waters  which  flowed  in  said  stream.    The   words 
*'  diversion  "  and  "  diverted  "  can  only  refer  to  the  w^aters  in 
the  stream,  and  it  is  not  material  whether  these  waters  flowed 
from  a  spring  or  natural  water-course,  or  were  accumulated 
from  rains  and  melted  snows.     The  stream  may  have  been 
made  up  by  either,  and  because  it  was  a  stream  it  does  not 
follow  that  the  waters  which  flowed  in  it  were  not  rain  and 
melted  snows ;  and,  therefore,  the  damage  complained  of  may 
have  been  from  the  rain  water  and  melted  snows  which  flowed 
in  the  stream  and  not  from  the  accumulated  surface  waters 
on  the  defendant's  land.     If  the  declaration  had  expressly 
stated  that  the  rain  water  and  melted  snows  were  the  waters 
flowing  in  the  stream,  then  the  injury  complained  of  would 
necessarily  be  the  result  of  the  wrongful  act  of  the  defendant 
in  diverting  these  watei^s,  by  the  ditch,  upon  the  close  of  the 
plaintift.     The   fair  inference  being,  as  we  have  seen,  that 
these  are  the  waters  referred  to,  the  declaration  must  be  re- 
garded as  containing  this  averment,  and  therefore  suflBcient. 
But  if  this  inference  is  not  correct,  the  declaration  must 
be  held  safficient  under  the  decision  of  this  Court  in  Gillison 
V.  Charleston^  16  W.  Va.  282;  because  in  that  case  we  held, 
that  a  party  who  cuts  ditches  or  drains  whereby  he  collects 
surface-water  and  casts  it  in  a  body  upon  the  land  of  another, 
unless  it  is  so  cast  in  a  natural-water  course,  is  liable  to  an 
action  therefor.     In  this  view  the  averment  that  the  plaintift 
had  a  right  to  enjoy  his  close  free  from  the  running  water  of 
the  stream,  might  be  treated  as  surplusage.     This  is  not  a 
material  part  of  the  declaration  in  such  a  case  as  this.     When 
the  plaintiff  avers  that  he  is  the  owner  of  the  land  damaged, 
the  law  will  imply  that  he  is  entitled  to  enjoy  it  free  from  any 
unlawful  interference  by  any  one,  and  if  the  defendant  has  a 
servitude  upon  it  which  is  inconsistant  with  the  rights  of 
absolute  ownership,  he  must  show  that  as  a  matter  of  defence. 
The  law  will  not  presume  such  servitude  and  the  plaintift  is 
riot  bound  to  aver  that  it  does  not  exist.      1  Saund.  Pt.  & 
Ev.  339,  415.     In  some  cases  such  averments  are  necessary. 
Thus  where  the  act  complained  of  is  not  inconsistent  with 
the  title  of  the  plaintift,  as  if  the  plaintiff"  claimed  damages  for 
obstructing  his  right  of  way  over  the  lands  of  the  defendant, 
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here  he  would  have  to  aver  that  he  had  such  right,  because 
the  law  would  not  presume  such  right.  4  Rob.  New  Pr.  814. 
It  is  better  that  such  averment  by  way  of  inducement  should 
be  made  in  all  cases  and  such  is  the  usual  practice.  All  that 
we  mean  to  say  here  is,  that  it  is  not  always  necessary,  and 
that  it  was  not  essential  in  this  case. 

The  only  other  error  assigned  is  that  the  court  erroneously 
rejected  the  defendants  plea  No.  2.  The  issues  tried  were 
upon  the  pleas  of  not  guilty  and  two  special  pleas.  The 
plea  that  was  rejected  attempted  to  set  up  as  a  bar  to  the  ac- 
tion the  tact  that  the  plaintift,  by  denuding  the  banks  oi  the 
stream  of  the  timber  and  undergrowth  along  that  portion  of 
it  which  passed  through  his  land  before  it  reached  the  land 
of  the  defendant,  caused  the  banks  to  fall  away  and  the  sand 
thus  produced  to  wash  into  and  fill  up  the  stream  and  be  car- 
ried by  the  rain  and  melted  snow  on  the  land  of  the  defend- 
ant and  thence  again  upon  the  land  of  the  plaintifl. 

The  defendant  contends  that  he  ought  to  have  been  allowed 
to  prove  the  facts  set  up  in  this  plea  in  order  to  show  that  the 
plaintiff  contributed  to  the  damage  of  which  he  complains, 
and  cites  in  support  of  this  position  1  Add.  on  Torts  24.  An 
examination  of  this  citation  will  show  that  it  relates  to  the 
subject  of  contributory  negligence  and  has  no  application  to 
cases  such  as  this.  The  complaint  here  is  not  one  of  negli- 
gence but  of  a  positive  wrongful  act;  and  the  matter  alleged 
in  the  plea,  if  it  shows  any  wrong,  shows  that  it  also  was  a 
positive  wrongful  act  of  the  plaintiff  to  the  injury  of  the  de- 
fendant. Neither  of  the  acts  are  acts  of  negligence  and  being 
positive  and  wilful  trespasses  they  are  not  the  subjects  of  set-oft 
against  each  other.  But  in  as  much  as  they  are  to  some  extent 
connected  and  alleged  to  be  the  causes  of  the  injury  complained 
of,  the  act  of  the  plaintift  so  far  as  it  may  have  operated  to 
aggravate  the  injury,  may  be  proved  in  diminution  of  the 
damages  claimed  by  him.  This  may  be  done  under  the  plea 
of  not  guilty.  The  plaintift  is  only  entitled  to  recover  for  the 
injury  done  him  by  the  wrongful  act  of  the  defendant,  and  if 
the  damages  claimed  by  him  are  caused  in  part  by  the  acts  of 
himself,  this  may  be  proved  by  the  defendant  in  mitigation  of 
the  damages  claimed,  but  it  can  not  be  the  subject  of  a  plea 
in  bar  of  the  action.     If  the  act  of  the  plaintift  in  denuding 
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the  banks  of  the  stream  was  unlawful,  that  may  have  been 
cause  for  an  action  by  the  defendant  against  the  plain tift,  but 
it  surely  would  not  justify  the  defendant  in  doing  an  unlawful 
act  against  the  plaintiff,  and  therefore  said  plea  was  bad.  For 
these  reasons  I  am  of  opinion  that  the  judgment  of  the  circuit 
court  should  be  affirmed. 

Affirmed. 


WHEELING.  1A?I 

25    813, 

Wyatt,  Adm'r  of  M.  B.  Manser  v.  Smith,  et  ux.  25  8i»| 

'  -  '  51331 

and  fi2  678[ 

Wyatt,  Adm'r  op  M.  B.  and  W.  A.  Manser  v.  Smith,  et  ux. 

Submitted  January  21,  1885.— Decided  April  25,  1885. 

Where  prior  to  the  adoption  of  the  Code  of  1868  the  husband  by 
marriage  and  the  birth  of  issue  alive  had  become  tenant  by  the 
curtesy  initiate  of  the  freehold  property  of  inheritance  of  his  wife, 
the  life-estate  of  the  husband  in  such  estate  is  liable  for  the  pay- 
ment of  his  debts  notwithstanding  the  provisions  of  chapter 
sixty-six  of  said  Code  and  of  the  Constitution  of  1872  of  this 
State. 

The  tacts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

C.  E,  Doddridge  for  appellants. 

J.  F,  Brown  and  Malcom  Jackson  for  appellee. 

Snyder,  Judge  : 

Appeal  from  certain  decrees  rendered  by  the  circuit  court 
of  Kanawha  county  in  the  suits  of  B.  F.  Wyatt,  adminis- 
trator of  the  respective  estates  of  M.  B.  and  W.  A.  Manser, 
deceased,  against  J.  S.  F.  Smith  and  Martha  Jane  his  wife, 
and  the  said  Wyatt,  administrator  of  M.  B.  Manser,  deceased, 
against  the  same  defendants,  heard  together. 

The  facts  so  far  as  it  is  material  to  state  them  are  as  follows  : 
Prior  to  1861,  the  defendants  intermarried,  and  in  1867  F. 
O.  Hansford,  the  father  of  the  female  defendant  died  testate 
and  by  his  will  devised  to  the  female  defendant,  certain  real 
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estate  on  which  the  defendants  then  resided,  and  on  which 
they  still  reside.  The  male  defendant  having  become  indebted 
to  the  decedents  of  the  plaintifl,  he  obtained  judgments  there- 
for and  in  1871  filed  the  bills  in  these  causes  to  enforce  the 
liens  of  said  judgments.  The  causes  were  referred  to  a  com- 
missioner with  directions  to  him  to  report  the  plaintiff's  judg- 
ments, the  real  estate  owned  by  the  male  defendant,  and  all  the 
liens  thereon ;  and  the  commissioner  was  also  directed  to  give 
notice  of  the  making  of  his  report  by  publication  in  a  newspa- 
per of  the  county.  The  commissioner  gave  the  notice  and 
made  his  report,  which  was  by  a  decree  entered  in  June,  1874, 
confirmed  without  exception.  In  July,  1882,  the  plaintiff 
filed  amended  bills  in  each  cause,  in  which  he  stated  the  fore- 
going facts,  and  also  that  issue  of  the  marriage  had  been 
born  alive,  and  asked  that  the  life-estate  of  the  male  defen- 
dant in  the  real  estate  devised  to  his  wife  as  aforesaid  be  sub- 
jected to  the  payment  of  said  debts.  The  defendants  de- 
murred to  the  original  and  amended  bills,  the  court  overruled 
their  demurrers  and  required  them  to  answer  by  the  follow- 
ing day  which  they  failed  to  do,  and  on  that  day,  to-wit :  on 
July  11,  1882,  a  decree  was  entered  holding  that  said  lite-es- 
tate was  liable  for  the  payment  of  the  judgments  reported 
by  the  commissioner,  and  directed  said  life-estate  in  the  said 
real  estate  to  be  rented  from  year  to  year  until  said  judgraeuts 
were  paid  or  said  life-estate  terminated.  On  the  third  day  after 
said  decree  had  been  entered,  the  defendants  tendered  their 
separate  answers  to  the  plaintiff's  bill,  but  the  court  refused 
to  permit  them  to  be  filed. 

It  is  claimed  that  the  court  erred  in  refusing  leave  to  the 
defendants  to  file  their  answers.  This  claim  can  not  be  sus- 
tained. The  defendants  having  been  given  a  reasonable 
time  to  answer,  and  having  failed  to  do  so,  they  were  not  en- 
titled to  answer  thereafter,  especially  after  the  decree  adjud- 
icating the  merits  of  the  causes  had  been  entered.  But 
if  the  law  were  otherwise,  the  defendants  were  not  preju- 
diced by  the  rejectioji  of  their  answers,  as  they  set  up  no 
defences  and  present  no  legal  questions  other  than  those 
raised  by  their  demurrers  to  the  plaintiff's  bills. 

The  answers  having  been  properly  excluded,  all  the  decrees 
in  these  causes  were  rendered  on  the  bills  taken  for  confessed ; 
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and  as  no  motion  was  made  in  the  circuit  court  to  correct  or 
revise  any  of  the  decrees  according  to  the  provisions  of  the 
statute — Code,  chapter  134,  section  5, — this  Court  has  no 
jurisdiction  to  review  said  decrees,  except  as  to  the  action  ot 
the  court  in  overruling  the  demurrers  to  the  plaintiffs  bills. 
If  any  errors  have  been  committed  in  this  respect,  and  no 
other  errors  appear  on  the  record  or  are  alleged  by  the  appel- 
lants, this  Court  has  jurisdiction  to  review  the  action  of  the 
court  overruling  said  demurrers.  Steenrod  v.  Railroad  Com- 
pany^ supray  138. 

The  overruling  of  the  demurrers  to  the  original  bills  must 
necessarily  be  sustained,  it  there  was  no  error  in  overruling 
the  demurrers  to  the  amended  bills;  for  the  reason  that 
when  the  latter  bills  were  filed  they  took  the  place  of  the 
former,  it  then  became  immaterial  to  consider  the  original 
bills  and  the  defendants  could  properly  demurr  to  the 
amended  bills  only.  The  enquiry  then  is  did  the  court  err 
in  overruling  the  demurrer  to  the  amended  bills  or  either  of 
them? 

Both  bills  are  substantially  the  same  in  their  averments,  so 
far  as  they  concern  the  questions  raised  by  the  demurrers. 
The  most  material  ground  of  error  assigned  is,  that  the  aver- 
ments of  the  bills  fail  to  show  that  the  male  defendant  had  any 
estate  in  the  real  estate  sought  t6  be  subjected  to  the  plain- 
tift's  judgments  which  could  be  made  liable  for  the  payment 
of  said  judgments. 

By  the  common  law  the  husband  by  the  marriage  ac- 
quired a  freehold-interest  during  the  joint  lives  of  himself 
and  wife  in  all  such  freehold-property  of  inheritance  as  she 
was  seized  of  at  the  time,  or  might  become  seized  of  during 
the  coverture.  And  if  issue  of  the  marriage  was  born  alive, 
then  the  husband  became  tenant  by  the  curtesy  initiate  and 
was  entitled  to  an  estate  for  life  in  all  such  freehold  estate  of 
hie  wife.  Before  the  birth  of  issue  the  husband  is  seized  of 
the  freehold  not  as  his  own,  but  as  the  freehold  of  his  wife. 
Afler  issue  born  he  has  a  freehold  in  his  own  right.  He  then 
has  an  independent  estate  in  his  wife's  land,  which  he  may 
aliene  by  his  separate  act,  and  it  is  bound  by  judgments 
against  him  for  his  separate  debts.  Bank  v.  Stauffen^  10  Pa. 
St.  398. 
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As  soon  as  a  child  is  born,  the  husband's  right  to  curtesy 
is  said  to  be  initiate,  and  is  consummate  only  upon  the 
death  of  the  wife.  The  freehold  is  thereupon,  ipso  fdctOy  in 
him,  nor  would  any  disclaimer  of  his,  short  of  an  actual  re- 
lease, prevent  its  vesting  in  him  instantly  upon  the  death  of 
his  wife.  It  devolves  upon  him  as  the  estate  of  the  ancestor 
does  upon  the  heir.  1  Washb.  R.  P.  179,(140) ;  2  Bla.  Com. 
128  ;    Watson  v.  Watson,  13  Conn.  83. 

And  this  right  initiate,  as  well  as  the  estate  consummate,  is 
liable  to  be  taken  tor  the  husband's  debts.  Nor  will  equity 
interfere  in  favor  of  the  wife  or  children  to  prevent  his  credi- 
tors from  subjecting  the  life-estate  to  the  debts  of  the  hus- 
band.     Van  Duzer  v.  Van  Duzer^  6  Paige,  Ch.  866. 

Such  was  the  law  in  this  State  prior  to  our  Code  of  1868. 
And  this  Court  has  decided  that  where  a  married  woman 
was  the  owner  of  real  estate,  not  held  or  conveyed  to  her  as 
her  separate  estate,  at  the  time  said  Code  went  into  opera- 
tion, the  same  was  not  affected  by  the  statute  nor  converted 
into  a  separate  estate.     Laughlin  v.  Fream,  14  W.   Va.,  322. 

Our  Constitution  of  1872  provides  that:  "The  Legisla- 
ture shall  pass  such  laws  as  may  be  necessary  to  protect  the 
property  of  married  women  from  the  debts,  liabilities  and 
control  of  their  husbands." — Art  VI,  sec.  49. 

The  only  statute  we  have  on  this  subject  is  chapter  sixty- 
six  of  the  Code,  which  provides  simply  for  estates  theretofi/re 
conveyed  to  a  married  woman  as  her  sok  and  separate propertj/^ 
and  tor  the  real  property  of  any  female  who  should  ihereafier 
marry.  It  has  no  relation  whatever  to  estates  of  females 
who  had  married  before  1869,  the  date  of  the  statute,  or  to 
property  not  theretofore  conveyed  to  married  women  as  their 
separate  estate. 

In  the  case  at  bar  the  intermarriage  of  the  defendants,  the 
devise  to  the  wife  and  the  birth  of  issue  alive,  had  all  taken 
place  before  the  passage  of  the  statute,  and  therefore  this  case 
is  not  embraced  in  or  affected  by  the  statute. 

It  is,  however,  claimed  that  the  said  constitutional  provis- 
ion is  self-executing,  and  of  its  own  force  protects  the  wife's 
property  from  the  debts  of  her  husband.  Conceding  this  to 
be  true,  it  could  have  no  effect  to  protect  the  estate  sought  to 
be  sold  in  these  causes.     Long  before  the  adoption  of  this 
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constitutional  provision  this  estate  had  vested  in  the  husband. 
It  had  ceased  to  be  the  property  of  the  wife  and  had  become 
liable  for  the  debts  of  the  husband.  The  creditors  could  not 
be  divested  of  this  vested  right,  and  the  constitution  did 
not  attempt  to  do  so ;  it  refers  merely  to  property  of  married 
women  and  not  to  property  which  had  previously  passed  by 
operation  of  law  from  them  to  their  husbands.  I  am,  there- 
lore,  clearly  of  opinion,  that  the  life-estate  of  the  male  de- 
fendant in  the  real  estate  mentioned  in  the  amended  bills 
was  and  is  liable  for  the  plaintift''8  judgments. 

It  is  also  claimed  that  the  judgment  mentioned  in  the  first 
cause  was  rendered  in  favor  of  the  plaintiff  as  administrator 
of  two  estates,  upon  which  administration  had  been  granted 
to  him  jointly.  I  do  not  think  the  bill  so  states.  It  merely 
avers  that  the  plaintiff  as  "  administrator  of  M.  B.  and  W. 
A.  Manser,  deceased,"  recovered  the  judgment.  It  does  not 
necessarily  follow  from  this  averment  that  administration  had 
been  granted  to  the  plaintiff  "  upon  two  estates  jointly." 

The  want  of  proper  parties  does  not  appear  upon  the  face  the 
bill,  and  is,  consequently,  not  a  ground  of  demurrer.  The  con- 
vention of  the  judgment-creditors  by  publication  made  all  such 
creditors  parties  to  the  cause,  and  authorized  the  court  to  pro- 
vide in  its  decrees  for  their  debts.  Arnold  v.  Casner,  22  W.  Va. 
444. 

Having  noticed  all  the  errors  assigned  to  the  overruling  of 
the  demurrers,  which  are  of  sufficient  importance  to  require 
consideration,  and  finding  none  of  them  tenable,  my  conclu- 
sion is  that  the  demurrers  were  properly  overruled  and  that 
the  decrees  complained  of  must  be  affirmed. 

Apfirmed. 


WHEELING. 

Mathews  v.  Miller  and  Quarrier. 

Submitted  January  21,  1885.— Decided  April  25. 1885.  ^  ^]| 

♦(Snyder,  Jxjdoe,  Absent.) 

1.  A  statutory  award  must  be  regarded  as  complete,  when  It  Is  signed 
and  published  and  ready  to  be  returned  to  court,    (p.  823) 

^Counsel  below. 
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2.  The  general  powers  of  a  court  of  chancery  over  statutory  awards 

are  expressly  recognized  in  the  statute  providing  for  such  awards. 

(p.  823.) 

3.  When  a  statutory  award  is  made  and  is  ready  to  be  returned  to 

court,  the  party,  against  whom  tlie  award  is,  may  bring  his 
chancery  suit  to  set  it  aside,     (p.  823. ) 

4.  Where  the  submission  requires  that  the  award  should  be  made 

within  a  specified  time,  and  both  parties  long  after  the  said  time 
has  expired  appear  before  the  arbitrators  and  argue  the  ca^e,  the 
objection  to  the  award,  on  the  ground  that  it  was  not  made  with- 
m  the  time  j'pecified,  is  waived,     (p. 823.) 

5.  It  is  not  fatal  to  an  award  in  writing  othewrise  good,  that  it  is 

not  under  seal,  when  the  submission  required  it  to  be  made  under 
seal.    (p.  824.) 

6.  A  written  opinion  on  the  law  of  the  case  prepared  by  one  of  the  arbi- 

trators and  concurred  in  by  the  other  and  referred  to  in  the  award 
must  be  regarded  as  a  part  thereof,  and  it  must  be  taken  from  the 
opinion,  that  the  arbitrators  intended  to  decide  on  the  law  of  the 
case  and  to  decide  the  case  according  to  law.    (p.  828  ) 

7  When  the  arbitrators  intend  to  decide  the  case  according  to  law 
but  clearly  and  palpably  mistake  the  law  their  award  will  be 
set  aside,  but  if  they  mistake  the  law  on  a  doubtful  point,  al- 
though this  Court  would  have  decided  the  law  differently,  the 
award  will  not  for  this  reason  be  set  aside,    (p.  828.) 

The  opinion  of  the  Court  contains  a  statement  of  the  facts 
of  the  case. 

J.  H.  Holt  and  Payne  ^  Green  tor  appellant. 

John  H.  Holt:— 

I.  The  court  below  had  equity  jurisdiction  over  the  award. 
Code  of  W.  Va.  1868,  p.  569,  sec.  A  ;  Wheeling  Gas  CmnjHiny  v. 
Wheeling,  5  W.  Va  448. 

II.  It  should  have  exercised  that  jurisdiction  by  setting  aside 
the  award.  1.  Because  the  award  was  not  made  and  returned 
until  long  after  the  expinition  of  the  time  provided  in  the  sub- 
mission. Morse  on  Arb.  and  Award,  p.  261  ;  Brown  v.  Copp. 
5  N.  H.  223;  Hall  v.  Hall,  3  Conn.  308;  White  v.  Paysan,  10 
Yerg.  441.  2.  Because  it  was  not  returned  under  seal  as  re- 
quired in  the  submission.  Morse  on  Arb.  and  Award,  p.  261 ; 
Marsh  v.  Parker,  20  Vt.  198.  3.  Because  the  arbitrators,  mean- 
ing  to  conform  to  the  law,  plainly  mistook  it  as  laid  down  in  Hall 


Digitized  by 


Google 


April,  1885.]  Mathews  i\  Miller.  819 

V.  The  Bank  of  Virginia,  14  W.  Va.  607,  609,  and  based  their 
award  upon  such  mistake.  3foore  v.  Luckesa^s  next  of  kin,  23 
Grat.  160;  Stone  v.  Atwood,  28  111.  30;  Hewitt  v.  The  State,  14 
Am.  L.  Cas.  259.  4.  Because,  even  if,  as  the  arbitrators  found, 
the  sales  and  assignments  under  the  decree  of  the  Federal  Court 
were  involuntary,  still  they  were  good  as  far  as  the  Farmers' 
Bank  of  Virginia  and  the  trustees  were  concerned,  and 
could  have  been  questioned  only  by  the  creditors  of  the  branch 
bank  in  West  Virginia.  The  appellees  were  not  such  creditors. 

III.  The  assignment  to  the  appellant  was  broad  enough  to 
include  the  receipt  given  by  the  appellees  to  the  assignor  for 
the  notes,  and  entitled  him  to  the  remedies  of  the  assignor 
against  the  appellees.  Mchaffif  v.  Share,  2  Pa.  (P.  &  W.)  361 ; 
Grocers^  National  Bank  v.  Clark,  48  Barb.  26 ;  Purple  v.  Hudson 
R.  R.  Co.  4  Duer  (N.  Y  )  74;    Weire  v.  Davenporte,  11  Iowa,  49. 

IV.  The  statute  of  limitations  was  no  defence.  Roberts  v. 
Armstrong,  1  Bush  (Ky.)263;  Denton  v.  Embury.  10  Ark.  228; 
McDowell  V.  Potter,  8  Pa.  St.  189. 

W,  A,  Quamer  for  api)ellees. 

Johnson,  President- 

The  defendants,  attorneys  at  law,  executed  their  receipt  to 
Thomas  Mathews,  cashier  ot  the  Farmers'  Bank  of  Virginia,  on 
June  7, 1867,  forcertain  claims  therein  specified,  which  they  re- 
ceived for  collection.  The  money  was  collected  on  one  note 
and,  less  fees,  was  paid  over ;  and  suit  was  brought  on  the 
other  two.  After  the  suits  w^ere  brought,  the  defendants 
threatened  to  defend  them,  on  the  ground  that  they  were 
payable  in  Confederate  money.  The  notes  were  executed 
within  the  Confederate  lines  payable  to  a  bank  created  by 
one  of  the  Confederate  States,  and  executed  by  oflScers  in  the 
Confederate  army.  Ui)()n  the  promise  of  payment  if  suits 
were  dismissed,  Miller,  who  was  the  acting  attorney,  dis- 
missed them,  thinking  that  it  the  defendants  did  not  keep 
their  promise,  he  still  could  sue.  He  did  not  bring  suit,  until 
the  Code  was  adopted,  which  barred  the  suits.  This  was 
occasioned  by  the  delay  in  publishing  the  Code.  His  claim 
is,  that  he  pursued  the  course  he  did,  in  order  to  secure  the 
payment  of  the  notes  without  presenting  any  difficulty  about 
Confederate  relations,  and  so  avoid  any  plea  or  defence  on 
that  ground,  which  was  continually  threatened  by  the  defend- 
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ants.  The  parties  entered  into  an  agreement  to  submit  to 
W.  S.  Laidley  and  E.  B.  Knight  the  final  settlement  and 
decision  of  the  said  dispute  as  to  the  obligation  and  liability 
of  the  said  Miller  and  Quarrier  as  attorneys  at  law  to  pay  to 
the  said  Mathews  the  said  notes  and  interest  thereon.  The 
award  was  to  be  made  under  their  hands  and  seals  on  or  be- 
fore the day  of  ,  1876.     Mathews,  as  the  record 

shows,  filed  a  brief  before  the  arbitrators,  dated  July  2S, 
1877,  and  still  another  dated  March  15,  1878.  The  award 
was  for  the  defendants,  and  made  on  August  8,  1879.  It  is 
not  under  seal  and  was  not  returned  to  the  Court  It  is  as 
follows : 

"  Alexander  F.  Mathews 
vs. 

"  S.  A.  Miller  and  W.  A.  Quarrier. 

"  The  controversy  between  the  above  parties  having  been 
by  written  agreement  referred  to  E.  B.  Knight  and  W.  8. 
Laidley,  arbitrators,  and  the  same  having  been  made  and 
determined,  they  do  find  and  make  the  following  award. 
That  upon  consideration  of  the  evidence  adduced,  and  upon 
the  argument  of  counsel,  the  said  arbitrators,  E.  B.  Knight 
and  W.  8.  Laidley,  for  reasons  assigned  in  writing,  find  for 
the  defendants,  Miller  &  Quarrier,  and  determine  that  there 
is  no  liability  on  the  defendants  to  the  plaintiff. 

"E.B.  Knight, 
"  W.  8.  Laidley." 

The  written  opinion,  which  preceded  the  award,  was  pre 
pared  by  W.  8.  Laidley  and  was  signed  by  him  and  E.  B. 
Knight  on  the  8th  day  of  August,  1879,  and  had  the  follow- 
ing endorsement  thereon :  "  To  W.  8.  Laidley,  Esq.:  I  have 
examined  the  authorities  cited  by  the  parties  on  the  point 
suggested  and  believe  your  conclusion  is  correct,  and  that  the 
award  should  be  made  accordingly.     Will  you  draw  it? 

"E.B.  Knight." 

The  legal  opinion  is  as  follows  :  "  The  first  question  that 
arises  is :  Is  there  any  liability  on  the  defendants  to  the  plain- 
tift  ?  Miller  &  Quarrier  gave  the  receipt  to  the  cashier  of  the 
Farmers'  Bank  of  Virginia.  Has  the  title  acquired  by  the 
plaintift  given  him  a  right  to  call  upon  the  defendants  to  pay 
him?     The  plaintiff  insists  that  the  question  does  not  arise 
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upon  the  arbitration,  or  the  paper  should  or  might  have  been 
prepared  to  meet  it.  But  it  seems  to  me,  it  does  fairly  arise 
upon  the  paper,  as  submitted  to  us,  and  the  point  has  been 
raised  and  we  must  decide  it.  The  case  referred  to  in  8  W. 
Va.  309,  determines  that  a  voluntary  assignment,  made  in 
another  State,  of  a  debt  due  from  a  citizen  in  this  State  to  a 
citizen  of  another  State,  passes  the  debt  to  said  assignee,  but 
otherwise  as  to  an  involuntary  or  coercive  assignment.  And 
in  7  W.  Va.  31,  the  case  of  this  bank  in  controversy,  and  ot 
the  assets  in  controversy,  it  was  held  that  the  bank  had  a  right 
to  make  the  assignmentitmade  on  January  19,  1867,  and  that 
the  assignment  was  valid  and  effectual  for  that  purpose.  In 
9  W.  Va.  424,  in  the  case  ot  Harrison  executor,  against  the 
said  bank,  it  is  held  that  the  deed  of  trust  executed  by  said 
bank  on  June  19,  1867,  to  its  trustees,  whereby  it  con- 
veyed its  assets,  some  of  which  were  at  Lewisburg,  was 
voluntary  and  not  compulsory,  and  that  it  passed  the 
assets  at  Lewisburg  to  the  trustees  for  the  use  of  the  creditors. 
The  said  court  further  held  that  the  appellant's  title  to  the 
assets  were  inferior  to  those  of  the  trustees  for  the  bank.  As 
to  Thomas  Mathews,  they  merely  refused  to  disturb  the  de- 
cision of  the  court  below,  as  he  had  all  he  claimed,  and  was 
the  appellee,  but  did  not  decide  that  his  title  was  good  or 
bad,  and  expressly  reserved  the  rights  of  the  trustees  and 
creditors  of  said  bank  from  the  effect  of  said  decision.  To 
my  mind  it  is  clear,  that  the  defendants  are  not  liable  to  the 
plaintiff,  because  the  title  to  the  notes,  at  the  time  they  were 
placed  in  the  hands  of  the  defendants,  was  in  Robinson  and 
Goddin,  trustees,  and  that  the  effect  of  the  sale  of  said  assets 
under  the  decree  of  the  United  States  district  court  in  Vir- 
ginia could  not  affect  the  assets  out  of  Virginia  and  in  West 
Virginia,  and  it  is  only  through  this  decree,  and  assignments 
under  it,  that  the  plaintiff  claims,  and  there  is  no  evidence  of 
any  transfer  of  the  title  of  said  assets  by  the  said  trustees, 
Robinson  and  Goddin." 

The  plaintiff,  Alexander  F.  Mathews,  filed  his  bill  in  Sep- 
tember, 1883,  in  the  circuit  court  of  Kanawha  county,  setting 
forth  a  part  ot  the  above  facts  and  the  several  assignments 
from  W.  B.  Isaacs  &  Co.,  the  purchasers  under  the  sale  made 
under  the  decree  of  the  Federal   court  in  Richmond,  dated 
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December  23, 1878,  to  Thomas  Mathews,  and  the  assignment 
from  Thomas  Mathews  to  A.  F.  Mathews  dated  October  31, 
1873,  sets  out  the  proceedings  before  the  arbitrators  and  the 
opinion  and  award,  and  charges  that  such  paper  returned  as 
an  award  is  ineffectual  as  such,  invalid  and  inoperative,  and 
must  be  set  aside,  annulled  and  declared  void,  because,  first, 
a  time  was  named  in  the  submission,  within  which  the  award 
was  to  be  made,  and  it  was  not  made  until  long  after  the  time 
had  elapsed  and  after  the  authority  ot  the  arbitrators  had 
ceased ;  second,  because  the  submission  called  for  an  award 
under  seal,  and  the  writing  delivered  as  an  award  is  not  under 
seal;  third,  and  mainly,  because  the  arbitrators  intending  to 
decide  the  case  according  to  and  in  conformity  with  the  law,  as 
shown  by  the  opinion  returned  with  their  award,  have  clearly 
and  plainly  mistaken  the  law  ;  that  the  deed  of  trust  executed 
in  Richmond  to  Robinson  and  Goddin,  trustees,  was  voluntan', 
and  therefore  oj)erated  to  pass  and  convey  to  the  said  trustees!, 
the  personal  assets  of  the  Farmer's  Bank  of  Virginia  in  this 
State,  including  the  notes,  about  whidi  the  said  controversy 
arose,  has  been  repeatedly  decided.  (See  3  W.  Va.  309  ;  9 
W.  Va.,  Ho}ri.'^07}'s  ercrfdor  V.  The  Farmer's  Bank  of  Vmjiiihn 
and  Hall  et  ats  v.  The  Bank  of  Virginia,  14  W.  Va.  584.)  '  This 
is  admitted  and  decided  by  the  said  arbitrators  in  their  said 
opinion ;  and  this  being  so,  the  sale  and  assignments  made 
under  the  decrees  of  the  United  States  Court  in  a  suit,  in 
which  said  trustees  were  parties,  whether  regarded  as  volun- 
tary or  involuntary,  by  mere  authority  of  law  would  neces- 
sarily transfer  to  the  plaintifi  all  personal  assets  though 
located  in  a  different  State.  As  against  the  Farmer's  Bank  of 
Virginia  and  the  said  trustees  his  assignment  though  invol- 
untary is  valid;  and  that  is  all  that  is  necessary  to  entitle 
him  to  recover.  lie  only  asks  to  be  put  in  the  situation  of  the 
bank  itself,  subject  to  every  equity  belonging  to  the  creditors 
of  said  Bank  in  West  Virginia;  but  no  such  equity  has  been 
set  up,  and  he  is  the  only  claimant  for  the  fund  in  contro- 
versy, and  being  thus  situate,  and  being  entitled  to  all  the 
rights  of  the  bank  and  of  the  said  trustees,  his  claim  against 
the  said  attorneys  of  the  bank  is  indisputable,  and  they  cer- 
tainly can  not  deny  his  title,  &c.  He  prays  that  the  said 
award  may  be  set  aside  and  annuled,  and  that  the  Court  will 
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proceed  to  decide  the  matter  in  controversy  and  grant  him 
such  relief,  as  he  is  entitled  to,  by  requiring  the  said  defen- 
dants to  pay  him  the  amount  of  said  notes  with  interest  and 
costs,  subject  to  a  credit  of  $300.00,  and  for  general  relief. 

The  defendants  demurred  to  the  bill,  and  on  January  3, 
1883,  the  court  sustained  the  demurrer  and  dismissed  the  plain- 
tift's  bill.     From  this  decree  the  plaintifl'  appealed. 

It  is  here  objected  by  the  counsel  for  appellees,  that  the 
award  is  not  complete,  as  it  is  a  statutory  award  and  is  not 
complete,  until  it  is  returned  to  court ;  and  French  v.  Mosely^ 
2  Litt.  247,  is  cited  to  sustain  the  proposition.  It  was  there 
held,  that  the  power  of  the  arbitrators  over  the  award  was 
not  terminated,  until  the  award  had  in  fact  been  returned  to 
court.  In  Henlyv.  Menefee,  10  W.  Va.  771,  it  was  held,  that 
the  court  did  not  err  in  permitting  the  arbitrators  to  make  a 
clerical  correction  in  the  award,  after  it  was  returned ;  and 
that  such  correction  did  not  constitute  it  a  new  award.  We 
think  the  award  must  be  regarded  as  complete,  when  it  is 
signed  and  published  and  ready  to  be  returned  to  court. 
While  chapter  one  hundred  and  eight  of  the  Code  provides 
for  the  successive  steps  to  be  taken  in  reference  to  statutory 
awards,  yet  it  is  expressly  provided  by  the  fourth  section, 
that,  although  made  under  the  provisions  of  said  chapter,  the 
power  of  courts  of  equity  over  them  shall  not  be  taken  away. 
(  Wheeling  Gas  Company  v.  Wheeling^  5  W.  Va.  448.)  This 
cause  is  therefore  properly  in  a  court  of  equity,  and  the  ques- 
tion is:  Did  the  bill  on  its  face  show  that  said  award  ought 
to  be  set  aside  ? 

The  iirst  objection  is,  that  it  was  not  made  within  the  time 
named  in  the  submission.  We  are  now  in  a  court  of  equity ; 
and  we  must  deal  fairly  and  justly  by  the  award.  Equity 
relieves  against  fraud,  mistakes  or  accidents  appearing  in 
awards,  and  while  some  of  the  authorities  hold,  that  where 
the  submission  requires  the  award  to  be  made  within  a  cer- 
tain time,  unless  completed  within  that  time,  it  will  be  bad, 
yet,  if  it  was  necessary  to  the  validity  of  the  award,  that  it 
should  be  completed  within  tho.  time  specified  in  the  submis- 
sion, the  objection  was  waived  by  the  party  now  complaining, 
as,  long  after  the  said  time  had  expired,  he  argued  the  case 
before  the  arbitrators  and  sought  an  award  iu  his  favor. 
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But  it  is  insisted,  that  the  award  is  bad,  because  the  sub- 
mission required,  that  it  should  be  made  under  seal,  and  that 
the  seal  was  omitted.  The  following  authorities  are  cited  to 
sustain  this  point :  Morse  on  Arb.  and  Award,  261 ;  Marsh 
V.  Parker,  20  Vt.  198 ;  Goodell  v.  Raymond,  27  Vt.  251 ;  White 
V.  JFba:,29Conn.  570;  Orabtree  v.  Green,  8  Ga.  8.  Morse  does 
say,  that  if  the  submission  calls  for  an  award  under  seal,  an 
award  in  writing  but  not  under  seal  is  bad ;  and  he  cites  Brown 
V.  Copp,  5  N.  H.  223,  which  does  not  sustain  the  text.  It  is 
there  held,  a  contract  by  deed  can  only  be  altered  by  deed, 
after  it  is  completed.  None  of  the  authorities  cited  directly 
sustain  the  text  in  Morse  on  Arb.  It  seems  to  us  not  to  be 
a  very  material  matter,  that  the  award  should  be  under  seal. 
An  award  is  just  as  specific  without  the  scrolls  as  with  them, 
and,  if  it  be  otherwise  valid  and  binding,  it  would  betaking 
a  very  narrow  and  technical  view  ot  the  case  to  hold  it  bad, 
merely  because  it  did  not  have  the  seals  of  the  arbitrators 
attached.  According  to  Henly  v.  Me^iefee  the  arbitrators 
could  yet  be  permitted  to  attach  their  seals  to  their  names. 
The  fault,  for  which  a  court  of  equity  will  set  aside  an  award, 
must  be  such  as  has  injured  the  party,  against  whom  it  has 
been  committed.  How  is  Mathews  injured  by  the  failure  of 
the  arbitrators  to  attach  scrolls  to  their  names  ?  A  more 
substantial  objection  than  this  must  be  presented  to  a  court 
of  equity  to  induce  it  to  set  aside  the  award  of  persons,  whom 
the  parties  have  trusted  to  settle  their  difficulties  for  them. 

But  the  main  objection  insisted  on  in  the  bill  is,  that  the 
arbitrators,  as  is  shown  by  the  written  opinion  referred  to 
in  the  award,  intended  to  decide  according  to  law,  and  that 
their  award  is  palpably  against  law.  When  does  an  error  of 
law  vitiate  an  award  ?  In  Mickles  v.  Thayor,  14  Allen. 
114  it  was  held,  that,  where  certain  matters  in  dispute  were 
refered  to  relerees  to  "settle  and  determine,"  and  the  agree- 
ment of  submission  provided,  that  "the  award  of  such 
referees  or  of  a  major  part  of  them,  when  made,  shall  be  final 
and  conclusive  between  the  parties,  the  said  referees  are 
to  determine  all  questions  according  to  the  rules  of  law  and 
equity,"  in  the  absence  of  fraud,  corruption  or  mistake  upon 
the  face  of  the  award  the  decision  of  the  referees  was  final 
upon  the  question  of  law  as  well  as  the  question  of  fact  in- 
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volved  in  the  case.  Chapman,  Judge,  said :  "One  ot  the 
principal  questions  made  in  the  case  is,  whether  this  clause 
is  to  be  interpreted  as  a  limitation  of  the  powers  of  the  arbi- 
trators, or  whether  it  is  merely  directory.  If  it  is  directory, 
it  leaves  them  to  be  the  ultimate  judges,  as  to  how  the  mat- 
ters would  be  tried  in  a  court  of  law  or  equity,  and  thus 
makes  their  decision  final  and  conclusive,  as  the  parties 
agree  it  shall  be.  But  il  it  is  a  limitation  ot  their  powers, 
then  the  award  is  not  final  or  conclusive,  but  this  court  is 
the  ultimate  tribunal  to  decide,  how  the  principal  questions 
ought  to  be  settled.  It  is  an  objection  to  this  view,  that  the 
only  power  thus  left  to  this  court  is  of  a  destructive  character 
in  case  of  our  disagreement  with  the  arbitrators.  We  may 
destroy  the  award  but  have  no  power  to  correct  it.  The 
agreement  is  to  be  interpreted  in  the  light  of  the  settled 
principles  of  law.  In  FairchUds  v.  Adams,  11  Cush.  549, 
Chief  Justice  Shaw  says :  *It  has  long  since  been  settled, 
that  awards  are  conclusive  on  all  matters  of  fact  submitted 
to  the  arbitrators.'  He  also  says,  that  'in  the  State  courts  it 
has  been  a  very  regular  course  for  many  years  to  hold,  whefre 
no  error  or  mistake  appears  upon  the  face  of  the  award,  the 
decision  of  the  referees  is  conclusive  in  law.'  He  enumer- 
ates the  exceptions  to  this  rule.  *  *  In  commenting  in  Fair^ 
child^  V.  Adams,  upon  the  case  of  Bigelow  v.  Newell^  10  Pick. 
348,  where  the  parties  used  in  their  agreement  of  submission 
the  phrase  'always  having  regard  to  the  legal  rights  of  the 
parties,'  and  where  the  award  was  held  to  be  valid,  though 
it  was  not  in  all  respects  conformable  to  law,  the  Chief  Justice 
forcibly  states  the  principle  upon  which  awards  stand.  'The 
ultimate  reason  for  maintaining  any  award  is  indeed,  that 
the  parties  have  selected  their  own  arbitrators  and  agree  to 
refer  certain  things  to  their  determination  as  their  attorneys; 
and  it  is  idle  to  say  they  have  a  right  to  do  that,  and 
that  when  they  have  done  it  the  decree  of  the  arbitrators 
fairly  made  is  not  final.'  The  decision  in  Bigelow  v.  Newell, 
that  the  clause  'always  having  regard  to  the  legal  rights  of 
the  parties'  is  not  a  limitation  of  the  authority  of  the  referees, 
is  applicable  to  the  clause  in  question  in  this  case." 

In  Boston  Water  Power  Company  v.  Gray,  6  Mete.  131  it  was 
held,  that  arbitrators  have  authority  to  decide  conclusively 

104 


Digitized  by 


Google        — 


826  Mathews  r.  MlLLfift.  [Sup.  Ct 

all  questions  of  law  necessary  to  the  decision  of  the  matters 
submitted  to  them,  unless  they  are  restricted  by  the  terms  of 
the  submission,  or  unless  it  appears  on  the  face  of  their  award, 
that  they  intended  to  decide  according  to  law  but  have  de- 
cided contrary  to  law,  and  there  is  no  distinction  in  this  re- 
spect between  the  authority  of  arbitrators,  who  are  selected 
from  the  legal  profession,  and  that  of  other  arbitrators. 

In  Broicn  v.  Clay,  31  Me.  518  it  was  held,  that,  if  an  action 
be  referred  by  a  rule  of  court,  which  contains  no  restriction 
upon  the  powers  ot  the  referee,  his  award  upon  the  law  as 
well  as  upon  the  facts  is  conclusive. 

In  Smith  v.  Boston  and  Maine  Railroad,,  16  Gray  521  it 
was  held :  "An  award  upon  a  submibsion  in  the  country 
not  returned  into  court  nor  submitting  questions  of  law  to 
the  decision  of  the  court  is  conclusive  upon  the  parties, 
although  the  arbitrators  'at  the  request  of  one  of  the  parties 
annex  *a  statement  of  the  facts  and  principles,  upon  which 
the  foregoing  award  Was  made,  to  be  taken  as  a  part  of  said 
award ;'  and  the  court  will  not  examine  the  questions  of  law 
arising  upon  that  statement,  especially  ii  the  facts  are  com- 
plicated, and  the  questions  of  law  doubtful."  Dewey,  Judge, 
said  :  "Another  case  stated  in  the  authorities  upon  this  sub- 
ject, and  that  upon  which  the  award  is  to  be  set  aside,  if  at 
all,  is  this,  'where  it  is  manifest  upon  the  award,  that  the 
arbitrator  intended  to  decide  according  to  law,  but  has  mis- 
taken the  law.'  This  ground  has  been  supposed  suflScient 
to  open  awards,  where  the  report  of  the  arbitrator  has  pre- 
sented on  its  lace  the  full  grounds  of  making  the  award. 
This  proposition  assumes,  that  the  error  is  manifest  on  the 
award  itself,  and,  as  it  seems  to  us,  it  must  be  taken  with  the 
qualification,  that  the  award  so  clearly  indicates  the  pur- 
pose of  the  arbitrator  to  decide  by  the  strict  rules  of  law, 
that  it  justifies  the  judicial  mind  in  supposing,  that  the  arbi- 
trator would  have  made  a  different  award,  had  he  known, 
that  the  judicial  tribunals  held  a  different  view  ot  the  ques- 
tions of  law  arising  in  the  case  froni  those  entertained  by 
himself." 

In  Gutting  v.  Stone,  23  Vt.  571,  it  was  held,  that "  questions 
of  law  decided  by  a  referee  can  not  be  reviewed,  if  it  do  not 
appear  from  his  report,  that  he  decided  according  to  the  rules 
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of  law,  and  he  was  not  required  by  the  rule  of  referees  to  do 
so." 

In  Moore  v,  Ltickess's  vext  of  kin ^  23  Grat.  160,  it  was  held : 
"  Where  an  order  is  made  in  a  pending  cause,  submitting  the 
mattere  in  dispute  therein  to  arbitrators,  and  the  arbitrators 
have  before  them  the  pleadings  and  exhibits,  duly  consider 
them,  and  return  them  to  court  with  their  award,  if  it  appeare 
from  an  inspection  of  the  whole,  that  the  arbitrators  have 
made  a  plain  and  palpable  mistake  of  law,  there  can  be  no 
valid  ground  for  refusing  relief  in  such  cases." 

In  Morris  v.  Ross^  2  II.  &  M.  408,  it  was  held,  that  an  award 
ought  not  to  be  set  aside  either  in  a  court  of  law  or  equity  on 
the  ground  of  a  mistake  in  the  judgpient  of  the  arbitrators, 
unless  that  mistake  be  very  palpable^  a  mere  difference  of 
opinioh  between  the  court  and  arbitrators  in  a  douhffid  case, 
not  being  sufficient  to  authorize  such  interterence.  See  also 
Fudikar  v.  Insurance  Company^  62  N.  Y.  892 ;  Underhill  v. 
Van  Coiirtland,  2  Johns.  Ch.  339 ;  Merriti  v.  Merritt,  11  111. 
565. 

In  6%  of  Portsmouth  v.  Norfolk  City,  31  Grat.  727,  it  was 
held,  that  "  conceding  that  the  arbitrators  intended  to  decide 
according  to  law,  and  that  they  have  not  done  so  in  every 
instance,  it  does  not  follow  that  the  award  is  invalid.  Where 
the  merits  in  law  and  fact  are  referred  to  an  arbitrator  of 
competent  knowledge,  and  there  is  not  any  question  reserved 
by  him,  the  court  will  not  open  the  award,  unless  something 
can  be  alleged  amounting  to  a  perverse  misconstruction  of 
the  law  or  misconduct  on  the  part  of  the  arbitrator.  Where 
arbitrators  mean  to  decide  according  to  law,  and  they  mistake 
the  law  in  a  palpable  material  point,  the  award  will  be 
set  aside.  But  their  decision  on  a  doubtful  point  of  law  or 
in  a  case,  where^he  question  of  law  is  designedly  left  to  their 
judgment,  will  generally  be  conclusive.  It  must  appear  they 
grossly  mistook  the  law ;  and  the  court  will  not  interfere, 
merely  because  it  would  have  given  a  different  decision  in 
the  particular  case."  The  court,  per  Staples,  Judge,  quotes 
with  approbation,  the  language  of  Chancellor  Kent  in  Under- 
hill  V.  Van  Couriland,  2  Johns,  339  :  "  If  every  award  must 
be  made  conformable  to  what  would  have  been  the  judgment 
of  this  court  in  the  case,  it  would  render  arbitration  useless, 
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and  vexatious,  and  a  source  of  great  litigation ;  for  it  very  rarely 
happens  that  both  parties  are  satisfied.  The  decision  by  arbi- 
tration is  the  decision  of  a  tribunal  ol  the  parties'  own  choice 
and  election.  It  is  a  popular,  cheap,  convenient  and  domestic 
mode  of  trial,  which  the  courts  have  always  regarded  with 
indulgence."  Staples,  Judge,  further  says:  "In  BasseWs 
administrator  v.  Cunninghnm^  9  Grat.  684,  this  court  lays 
marked  stress  on  the  fact,  that  the  arbitrators  were  the  coun- 
sel of  the  parties,  and  the  umpire  a  learned  and  distinguished 
member  ot  the  legal  profession."  And  Judge  Allen  quotes 
with  approbation  what  Lord  Ellcnborough  said  in  Sharsmofi 
V.  Bell  et  afo,  5  Manle  &  Sel.  504,  "  Where  the  merits  in  law 
and  in  fact  are  referred  to  an  arbitrator  of  competent  knowl- 
edge, as  we  must  presume  a  gentleman  of  the  bar  to  be,  and 
there  is  not  any  question  raised  by  him,  the  court  will  not 
open  the  award,  unless  something  can  be  alleged  amounting 
to  a  perverse  misconstruction  of  the  law,  or  misconduct  on 
the  part  of  the  arbitrator." 

The  doctrine  laid  down  in  most  of  the  cases  is,  that  if  the 
arbitrators  refer  any  matter  to  judicial  enquiry  by  spreading 
it  on  the  face  of  the  award,  or  it  they  mean  to  decide  ac- 
cording to  law  and  mistake  the  law  in  a  palpable  material 
point,  the  award  will  be  set  aside.  But  their  decision  on  a 
doubtful  point  of  law,  or  in  a  case  where  the  question  of 
law  is  originally  left  to  their  judgment,  will  generally  be  held 
conclusive.  (2  Sto.  Eq.  Jur.  sec.  1455  and  cases  cited  in 
note).  It  must  appear  they  grossly  mistook  the  law;  and  the 
court  will  not  interfere,  merely  because  it  would  have  given 
a  different  decree  in  the  particular  case.  (Smith  v.  Smith,  4 
Rand,  95  ;  Herruk  v.  Blaine,  1  Johns,  ch.  101;  Moore  v.  Luck- 
ess' s  next  of  kin,  23  Grat.  160.)" 

In  the  case  before  us  it  is  clear  the  arbitrators  intended 
to  decide  according  to  the  law.  They  were  clearly  not  lim- 
ited by  the  terms  of  the  submission  to  decide  strictly  accord- 
ing to  law,  yet  it  is  manifest  from  the  opinion  referred  to  in 
their  award  they  intended  to  do  so.  We  deduce  from  the 
authorities  the  proposition,  which  we  may  regard  as  settled, 
that  where  the  arbitrators  intended  to  decide  the  case  accord- 
ing to  law  but  clearly  and  palpably  mistook  the  law,  their 
award  will  by  a  court  of  chancery  be  set  aside,  but  if  they 
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mistook  the  law  upon  a  doubtful  point,  although  this  Court 
would  have  decided  the  law  differently,  the  award  will  not 
be  set  aside.  Did  they  in  this  ease  make  a  palpable  mistake 
of  law  ?  The  point,  on  which  they  decided  was  that  the 
transfer  of  the  assets  of  the  bank  under  the  decree  of  the 
Federal  court  in  Richmond  was  involuntary  and  did  not  pass 
the  assets  outside  of  Virginia,  and  therefore  the  title  to  the  assets 
was  not  in  A.  F.  Mathews  but  in  Robinson  and  Qoddin, 
trustees,  who  held  them  under  a  voluntary  deed  from  the 
bank. 

In  the  case  in  3  W.  Va.  816,  the  following  language  was 
used  by  Berkshire,  President :  "It  may  be  assumed,  I  think, 
as  a  well  settled  principle  in  this  country,  notwithstanding 
the  strong  doubts  expressed  by  some  eminent  jurists,  that  in- 
voluntary or  coersive  assignments  do  n  jt  operate  beyond  the 
territory  and  jurisdiction  of  the  State  or  sovereign,  under 
whose  laws  such  compulsory  assignment  was  made." 

In  Harrison  V.  Fanners'  Bavk,  9  W.  Va.  the  question  was 
raised  :  "Was  the  title  to  the  assets  oi  the  Lewisburg  bank 
in  its  trustee  or  in  the  assignees  of  the  vendee  at  the  judicial 
sale  or  in  the  creditors  of  the  bank?"  The  Court  said  :  "But 
this  Court  not  deeming  it  necessary  or  proper  to  pass  upon 
the  title  of  the  said  Mathews  to  said  assets  affirm  said  decree 
as  to  him  without  prejudice  to  the  rights  of  the  trustees  in 
said  trust-deed  or  the  creditors  themselves."  These  were 
the  same  assets,  which  were  then  claimed  by  Thomas 
Mathews,  who  afterwards  assigned  them  to  the  plaintiff  here, 
A.  F.  Mathews. 

In  HaU  V.  The  Bank,  14  W.  Va.  606,  Green,  J.  said  :  "On 
the  question  as  to  the  effect  of  assignments  of  personal  prop- 
erty or  choses  in  action  in  one  State  or  country,  not  by  the 
owner  but  by  operation  of  law  or  by  a  decree  of  a  court  in 
another  State  or  country,  there  has*  been  much  conflict  of 
opinion."  It  is  true  Judge  Green  seems  in  his  reasoning  to 
dissent  from  what  was  held  in  Harrison  v.  Farmers^  Bank  of 
Virginia,  9  W.  Va.  and  The  Bank  of  the  Valley  v.  Geftinger, 
3.  W.  Va.  and  says,  p.  609:  "As  Spilman  in  his  answer 
claims  to  be  acting  under  this  voluntary  deed,  his  right  to 
prosecute  his  appeal  can  not  be  controverted.  These  trustees 
were  appointed  by  the  decree  of  the  United  States  district 
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court  in  the  case  of  Mcllvaine  v.  Thorriy  to  dispose  of  the 
assets  conveyed  to  them  by  the  deed,  that  the  same  might  be 
applied  by  the  court  as  direcied  by  this  deed.  They  had  the 
same  power  under  this  deed  to  dispose  of  those  assets  in  like 
maimer.  Their  disposition  and  assignment  of  it  under  this 
decree  can  not,  it  seems  to  me,  be  regarded  as  an  assignment 
by  mere  authority  of  law,  but  must  have  the  same  eftect  as  a 
voluntary  assignment.  But  whether  regarded  as  voluntary  or 
involuntary  so  far  as  the  prosecution  of  this  appeal  is  concerned, 
is  immaterial,  as  ive  have  before  shown.'^  This  case  was  decided 
December  21, 1878,  but  was  not  published  until  perhaps  after 
the  award  in  this  case  was  made,  which  accounts  for  the  fact 
that  it  was  not  referred  to  in  the  opinion  of  the  arbitrators. 
That  mistake  of  law  which  justifies  a  court  of  chancery  in 
setting  aside  the  award  ot  arbitrators  must  be  a  palpable  one ; 
the  award  must  be  against  the  well  settled  law,  so  that  it  is 
manifest  to  lawyers  and  judges,  that  the  award  is  against 
settled  law. 

We  can  not  say  in  view  of  our  own  decisions  on  the  subject, 
that  the  arbitrators  in  this  case  were  guilty  of  a  palpable  vio- 
lation of  law  in  rendering  this  award.  Had  the  matter 
been  submitted  to  us,  we  might  have  decided  it  differently, 
but  that  is  no  reason  for  setting  aside  the  award.  The  de- 
cree sustaining  the  demurrer  and  dismissing  the  bill  must  be 
affirmed. 

Affirmed. 


25  89o; 

1^  WHEELING. 

830  Bier,  Adm'r  r.  Smith  et  abi. 
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Submitted  January  30, 1885.— Decided  April  25,  1885. 

1.  The  allegations  of  the  bill  must  correspond  with  the  proof  ;  and  a 
decree  based  on  a  different  case  from  that  stated  in  the  bill  will 
be  reversed,    (p.  837.) 

2  Where  a  contract  of  sale  of  real  estate  is  not  by  deed,  and  no  con- 
veyance lias  been  made,  a  vendee  can  recover  back  in  an  action 
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of  CMSumpsit  what  he  has  paid  on  the  contract,  when  the  condi- 
tions have  failed,  or  the  contract  has  been  rescinded,  or  the  vendor 
refiises  to  comply  with  his  part  of  the  contract ;  and  in  such  case 
equity  has  no  jurisdiction     (p.  837.) 

3.  If  a  specific  performance  or  rescission  of  a  contract  for  the  purchase 

of  land  is  sought  after  the  death  of  the  vendee,  the  heirs  and 
not  the  personal  representative  must  brinj?  the  suit.    (p.  837.) 

4.  If  A.  has  purchased  a  tract  of  land  from  B.  and  executed  his  notes 

for  the  purchase-money  and  a  deed  of  trust  on  the  land  to  secure 
B.,  and  then  sells  the  land  to  C.  with  the  agreement,  that  C. 
shall  take  up  the  notes  as  they  become  due,  and  C.  does  take  up 
the  first  note,  he  stands  in  the  shoes  of  A.  and  not  B.,  and  can 
not  be  subrogated  to  the  rights  of  B.  in  the  trust-deed  ;  for  the 
note  is  paid,  and  the  debt  to  that  extent  discharged,    (p.  838.) 

5.  Where  a  decree  is  reversed,  because  it  is  founded,  on  matters  not 

stated  in  the  hill,  and  itappears  upon  the  record,  the  bill  can  not 
be  amended  so  as  to  Justify  any  decree  thereon,  the  appellate 
court  on  reversing  the  decree  will  dismiss  the  bill.    (p.  838.) 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court : 

J.  A.  Hutchinsoyi  for  appellants. 

R,  Patterson  for  appellee. 

Johnson,  Prbsidbnt  : 

W.  E.  Bier,  late  sherift',  administrator  of  George  L.  Smith, 
deceased,  filed  his  bill  in  the  circuit  court  ot  Pleasants  county, 
in  which  he  alleged,  that  his  intestate,  George  L.  Smith,  by 
verbal  agreement  had  purchased  two  certain  tracts  of  land  of 
the  defendant,  John  E.  Smith,  and  that  he  was  in  peaceable 
possession  of  said  tracts  of  land  at  the  time  of  his  death  in 
1875 ;  that  after  the  death  of  said  George  L.  Smith  the  said 
John  E.  Smith  forcibly  took  possession  of  the  same  and 
ejected  the  widow  and  heirs  therefrom ;  that  afterwards,  on 
the  26th  day  of  March,  1877,  the  said  John  E.  Smith  sold 
one  ot  said  parcels  of  land,  to-wit:  fifty  three  and  one  half 
acres  to  one  Joseph  Hubbs  together  with  some  sixty  six  and 
one  fourth  acres  of  land  adjoining  for  the  sum  of  $1,600.00 
in  hand  paid ;  that  George  L.  Smith  had  paid  on  the  pur- 
chase of  the  said  fifty  three  and  one  half  acres  of  land  $500.00 ; 
that  a  deed  of  trust  had  been  written  out  by  the  attorney  of 
said  John  E.  Smith  showing  the  contract  and  description  of 
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the  land,  as  well  as  the  price  to  be  paid,  &c.,  and  the  exhibit 
is  filed  with  the  bill ;  that  on  the  other  tract  he  had  paid 
J600.00.  The  bill  charges,  that  plaintiff  is  entitled  to  receive 
said  sums  of  money  as  personal  assets  belonging  to  the  estate. 
He  charges,  that  Joseph  Hubbs,  who  purchased  said  fifty 
three  and  one  half  acres  of  land,  purchased  it  with  tull 
knowledge  of  said  contract  of  purchase;  that  there  was  not 
more  than  $464.00  due  on  said  land  at  the  dat«  of  the  death 
of  said  George  L.  Smith,  and  that  said  land  would  have  sold 
for  a  larger  sura  than  necessary  to  have  paid  said  balance. 
The  bill  alleges,  that  said  Hubbs  is  dead,  and  sets  forth  the 
names  of  his  heirs.  The  bill  further  alleges,  that  plaintiflTis 
advised,  that  he  as  the  personal  representative  of  George  L. 
Smith  ''has  a  eight  to  come  into  a  court  of  equity  to  have  the 
said  contract  for  the  purchase  of  the  said  fifly  three  and  one 
half  acres  of  land  so  purchased  by  the  said  Joseph  Hubbs  set 
aside,  the  land  sold  to  pay  the  balance  due  thereon  to  the 
said  JohnE.  Smith  from  the  said  George  L.  Smith,  deceased, 
and  any  balance  that  should  remain  to  be  assets  to  pay  debts 
of  G.  L.  Smith  deceased,  or  to  have  a  decree  for  the  money 
paid  thereon  by  the  said  George  L.  Smith  in  his  lifetime,  to- 
wit :  the  sura  of  $500.00  and  the  interest,  to  be  assets  in  your 
orator's  hands  to  apply  to  the  creditors  of  the  said  George  L. 
Smith  deceased." 

The  bill  makes  defendants,  the  said  John  E.  Smith,  the 
widow  and  heirs  of  George  L.*  Smith,  and  the  widow  and 
heirs  of  Joseph  Hubbs,  deceased.  The  prayer  of  the  bill, 
which  is  as  remarkable  as  the  residue  thereof,  is,  that  the 
Court  will  decree  "  the  sale  made  by  the  said  John  E.  Smith 
to  the  said  Joseph  Hubbs  to  be  fraudulent  and  void,  or  that 
the  said  Smith  do  pay  your  orator  as  the  personal  representa- 
tive of  said  George  L.  Smith,  deceased,  the  said  sum  of 
$500.00  so  paid  by  the  said  George  L.  Smith,  deceased,  in  his 
lifetime,  as  a  payment  on  said  fifly  three  and  one  half  acres 
of  land,  together  with  interest  thereon  from  the  26th  day  of 
March,  1877,  until  paid,  and,  if  the  same  is  not  paid  on  that 
day,  that  the  said  fifty  three  and  one  half  acres  of  land  be  sold  to 
pay  the  same  after  paying  the  balance  of  the  original  purchase* 
money,  and  grant  to  your  orator  such  other  and  general  relief 
as  to  equity  is  right,  and  the  nature  of  the  case  requires,  Ac." 
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There  is  no  description  of  either  tract  of  land  claimed  to 
have  bten  purchased  except  in  the  exhibit  referred  to  in  the 
bill,  which  is  a  draft  of  a  deed  from  John  E.  Smith  and  wife 
to  Q^orge  L.  Smith  for  fifty  three  and  one  half  acres  of  land ; 
also  a  draft  of  a  deed  of  trust  from  George  L.  Smith  and  wife 
to  John  E.  Smith  to  secure  the  purchase-monej-notes  of 
f  321.83J  each.  None  of  these  papers  were  executed,  but,  as 
the  prooi  shows,  were  prepared  at  the  request  of  parties  by 
W.  W.  Hall. 

John  E.  Smith  answered  the  bill.  He  denies,  that  he 
made  the  contract  set  forth  in  the  bill,  and  avers,  that 
the  real  transactions  between  him  and  George  L.  Smith  were 
as  follows :  In  1874  respondent  purchased  of  R.  T.  Parker 
a  tract  of  119  acres  of  land  in  said  county  of  Pleasants,  and 
to  secure  the  unpaid  purchase-money  on  the  same,  he  executed 
a  deed  of  trust  thereon.  Said  G.  L.  Smith  agreed  to  take 
seventy  nine  and  one  half  acres  of  said  land  at  the  same  price 
per  acre  which  respondent  had  agreed  to  pay  Parker  therefor ; 
and  said  G.  L.  Smith  was  to  take  respondent's  place  and  pay 
the  said  purchase-monej'  due  on  said  land  to  said  Parker,  and 
pay  oft  and  discharge  the  purchase-money-notes  given  to 
Parker,  as  they  should  become  due ;  and  respondent  was  to 
be  released  therefrom.  At  the  same  time  the  said  George  L. 
Smith  agreed  to  purchase  the  home-farm  of  respondent  con- 
taininingaboiitthirty  two  acres,  and  as  consideration  therefor 
he  was  to  pay  oft  and  discharge  a  certain  deed  of  trust  thereon, 
which  respondent  had  executed  to  one  Jacob  Hendershot, 
amounting  to  $1,268.00  and  also  pay  respondent  $100.00  for 
the  bargain;  and  when  said  G.  L.  Smith  had  paid  off"  the  first 
note  due  to  Hendershot,  respondent  was  to  make  him  a  deed 
for  his  equity  of  redemption  therein.  This  contract  waa 
separate  and  distinct  from  the  contract  with  reference  to  the 
Parker  land.  He  placed  said  G.  L.  Smith  in  possession 
of  said  land,  which  he  occupied  for  about  two  years.  Said 
G.  L.  Smith  paid  respondent  $25.00  in  money  and  gave  him 
a  young  colt,  but  paid  no  part  of  the  money  due  Hendershot. 

Respondent  does  not  know  how  much,  if  any,  money  was 
paid  by  said  George  L.  Smith  to  R.T.  Parker  or  his  assignee, 
but  believes  it  was  less  then  $600.00,  and  that  he  never  did  pay 
oft' the  Parker  notes  and  never  became  entitled  to  a  conveyance 
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of  the  seventy  nine  and  three  quarter  acres  of  land.  He  denies 
all  fraud  and  says  that  after  the  death  of  said  G.  L.  Smith  his 
widow  married,  and  the  family  was  broken  up  and  surren- 
dered possession  to  respondent  subject  to  the  unpaid  liens  on 
the  land.  He  denies  that  he  sold  to  Joseph  Hubbs  a  tract 
of  fifty  three  and  three  quarter  acres  of  land  as  alleged  in 
the  bill,  but  avers  that  he  conveyed  all  his  interest  in  the  119 
acres  of  land  to  Hubbs,  which  was  then  subject  to  the  Parker 
trust,  and  denies  that  Hubbs  paid  him  $1,600.00  tor  said 
land,  but  avers  that  he  simply  paid  the  debt  due  to  Parker. 

The  first  decree  was  rendered  on  the  18th  day  of  March, 
1881,  and  the  court  announced  therein  the  opinion,  "that 
the  plaintift  is  not  entitled  to  have  a  specific  execution  ot  the 
said  contract ;  but  the  court  is  of  opinion  that  the  plaintift  is 
entitled  to  recover  of  the  defendant,  John  E.  Smith,  the 
amount  of  purchase-money  paid  by  the  said  George  L.  Smith 
in  his  lifetime  to  the  defendant,  John  E.  Smith,  on  the 
Parker  land,  mentioned  and  described  in  the  papers  of  this 
cause,  with  interest  thereon  from  the  date  of  the  payment  of 
the  said  purchase-money,  subject  to  a  fair  rent  for  the  use 
and  occupation  of  the  said  land,  after  deducting  any  and  all 
permanent  improvements  made  on  the  said  land  by  the  said 
George  L.  Smith,"  &c.,  and  referred  the  cause  to  a  commis- 
sioner, to  ascertain  the  amount  paid  to  or  for  the  said  John 
E.  Smith  on  the  Parker  land,  the  amount  and  value  of  per- 
manent improvements  and  the  rents  of  said  land. 

The  commissioner  ascertained  that  "  on  the  26th  day  of 
April,  1875,  George  L.  Smith  paid  for  the  use  and  benefit  of 
the  defendant,  John  E.  Smith,  to  W,  W,  Hall,  attorney  for 
W.  G.  H.  Core,  who  was  assignee  of  R.  T.  Parker  the  origi- 
nal vendor  of  the  tract  of  land  known  as  the  Parker  land  in 
this  suit,  purchased  by  the  said  George  L.  Smith  deceased, 
from  John  E.  Smith,  the  vendee  of  R.  T.  Parker,  the  sum  of 
$493.93."  He  also  found  the  value  of  permanent  improvements 
and  the  rental  value  of  the  land,  &c.  There  were  a  number  of 
exceptions  endorsed  on  the  report  of  the  commissioner.  A 
large  number  of  depositions  were  taken,  mostly  on  the  ques- 
tion of  improvements  and  annual  value  of  the  land. 

On  October  11, 1883,  the  final  decree  was  entered.  After 
disposing  of  exceptions  to  depositions  and  to   the   report  of 
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the  commissioner,  all  of  which  exceptions  were  overruled, 
the  report  was  confirmed,  and  the  decree  proceeds  :  "And 
it  further  appearing  to  the  court  that  the  said  sura  of  $713.17 
was  for  money  paid  hy  said  Geo.  L.  Smith,  deceased,  in  pay- 
ment of  the  first  note  of  said  J.  E.  Smith  payable  to  R.  T. 
Parker  on  the  original  purchase  of  the  119  acres  of  land 
mentioned  and  described  in  plaintiff's  said  bill  and  also  in 
the  said  deed  of  trust  executed  by  said  J.  E.  Smith  to  W. 
W.  Hall,  trustee,  to  secure  to  said  Parker  the  payment  of 
said  first  note  with  others,  a  certified  copj'  of  said  trust-deed 
hereby  being  filed  with  the  papers  of  this  cause  with  J.  E. 
Smith's  answer;  and  it  further  appearing  to  the  court,  that 
said  note  had  been  assigned  l)y  said  Parker  to  one  W.  6.  11. 
Core,  who  had  placed  said  note  in  the  hands  of  said  W.  W. 
Hall,  trustee,  for  collection ;  and  it  further  appearing  to  the 
court,  that  said  money  aforesaid  had  been  paid  to  said  W. 
W.  Hall,  trustee  for  said  John  E.  Smith,  in  payment  of  said 
first  note ;  and  it  appearing  to  the  court,  that  afterwards  the 
said  John  E.  Smith  took  possession  of  said  land  aforesaid 
without  having  given  the  heirs  and  creditors  of  said  George 
L.  Smith  an  opportunity  in  equity  to  redeem  the  said  land, 
but  sold  the  same  at  private  sale  to  one  Joseph  Hubbs  w^ith- 
out  refunding  to  said  heirs  or  creditors  or  the  administrator 
ot  the  estate  of  George  L.  Smith  the  money  so  paid  upon 
said  first  note;  and  it  further  appearing  to  the  court,  that  the 
said  Hubbs  was  fully  informed  of  the  payment  aforesaid 
of  the  money  on  said  note  of  the  said  George  L.  Smith  to 
W.  W.  Hall,  trustee,  to  said  John  E.  Smith  upon  the  note 
aforesaid,  and  also  informed  of  the  verbal  contract  of  sale  of 
said  land  in  the  bill  mentioned  by  said  George  L.  Smith 
from  the  said  John  E.  Smith,  long  before  the  said  Joseph 
Hubbs  had  purchased  the  said  119  acres  of  land  as  mention- 
ed in  the  plaintiflPs  said  bill  and  also  in  said  deed  of  trust 
of  said  J.  E.  Smith  to  said  Hall,  trustee,  the  court  is  fur- 
ther of  opinion  that  the  said  W.  E.  Bier  administrator 
of  the  estate  of  George  L.  Smith,  deceased,  is  entitled  to  be 
subrogated  to  all  the  rights  and  equities  of  the  said  R.  T. 
Parker  in  and  to  the  lien  of  the  said  deed  of  trust  executed 
by  the  said  J.  E.  Smith  to  W.  W.  Hall,  trustee,  to  secure  the 
payment  of  the  said  first  note  so  paid  by  the  said  George  L. 
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Smith,  deceased,  to  said  W.  W.  Hall,  attorney  of  W.  Q.  H. 
Core,  to  be  assets  in  his  hands  belonging  to  the  estate  of  the 
said  George  L.  Smith,  deceased,  it  is  therefore  adjudged, 
ordered  and  decreed,  that  the  said  W.  E.  Bier,  administrator  of 
the  estate  of  George  L.  Smith,  deceased,  recover  of  the  de- 
fendant, John  E.  Smith,  the  sum  of  $713.17,  ^vith  interest 
thereon  from  October  9,  1882,  until  paid,  to  be  assets  in  his 
hands  belonging  to  the  estate  of  George  L.  Smith,  deceased, 
and  the  costs  of  this  suit.  It  is  further  adjudged,  ordered 
and  decreed,  that  the  said  deed  of  conveyance  made  by  the 
said  John  E.  Smith  and  wife  to  Joseph  Hubbs  is  void  as  to 
the  said  sum  of  $713.17,  so  found  to  be  due  the  estate  of  the 
said  George  L.  Smith,  deceased,  and  that  the  same  is  a  valid 
lien  on  said  land  so  sold  and  conveyed  to  said  Joseph  Hubbs, 
deceased.  The  decree  further  provided,  that  unless  the  said 
J.  E.  Smith,  or  some  one  for  him  paid  said  sum,  interest 
and  costs  within  thirty  days,  that  the  said  real  estate  should 
be  sold,  &c. 

From  this  decree  an  appeal  with  supersededs  was  granted 
said  J.  E.  Smith  and  Joseph  Hubbs's  heirs. 

Nothing  is  more  clear  than  that  the  said  decree  is  errone- 
ous and  must  be  reversed.  The  bill  in  a  vague  and  indefinite 
manner  alleges,  that  George  L.  Smith  purchased  by  verbal 
contract  two  tracts  of  land.  One  is  not  described  at  all,  the 
other  is  dercribed  as  a  tract  ot  fifly  three  and  one  half  acres; 
but  it  is  not  described  otherwise  than  by  certain  exhibits  filed 
with  the  bill,  which  have  been  referred  to  in  the  statement ; 
and  there  is  no  proof,  that  a  purchase  of  fifty  three  and  one 
half  acres  was  ever  completed.  The  bill  does  not  ask  for  a 
specific  performance  of  the  contract  but  charges,  that  said 
George  L.  Smith  paid  $500.00  on  the  purchase  of  the  tract 
of  fifty  three  and  one  half  acres  and  afterwards  died,  and  that 
then  said  John  E.  Smith  ejected  the  widow  and  heirs  from 
the  tract  of  land,  and  then  sold  it  to  one  Joseph  Hubbs,  who 
had  notice  of  the  former  sale,  and  prays  that  the  sale  to 
Joseph  Hubbs  be  decided  fraudulent  and  void,  or  that  said 
Smith  do  pay  to  him  the  said  $500.00  with  interest,  and,  if 
not  paid,  that  the  said  land  be  sold  to  pay  the  same.  The 
decree  is  based  upon  another  case  entirely.  It  assumes  that  the 
contract  was  for  the   purchase   of  a  tract  of  119   acres,  on 
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which  said  John  E.  Smith  had  executed  a  deed  of  trust  to  R. 
T.  Parker,  of  whom  he  had  purchased  it,  and  that  George 
L.  Smith  had  paid  the  first  purchase-money-note,  secured  in 
said  deed  of  trust,  and  then  without  saying  anything  about 
the  terms  of  the  purchase  proceeds  to  declare,  that  plaintift 
is  entitled  to  be  subrogated  to  the  rights  of  R.  T.  Parker  as  to 
the  said  first  note,  and  that  the  amount  thereof  was  a  lien  on 
the  119  acres  of  land,  which  was  chargeable  therewith  in  the 
hands  of  Joseph  Hubbs's  heirs,  whose  ancestor  had  notice 
of  the  transaction. 

The  allegations  of  the  bill  and  the  proof  must  correspond, 
and  a  decree  based  on  a  diflerent  case  from  that  stated  therein 
will  be  reversed.  McFarland  v.  Dilly^  5  W.  Va.  135 ;  Baugher 
V.  JSichelberger,  11  W.  Va.  217;  Flogd  v.  Jones,  19  Id.  859; 
Lamb,  trustee  v.  Laughlin,  supra,  300. 

The  decree  for  this  cause  will  have  to  be  reversed. 

Should  the  plaintiff  be  permitted  to  amend  his  bill  ?  We 
held  in  Kelly  v.  Riley,  22  W.  Va.  247,  that  where  by  reason 
of  fraud  of  the  vendor  in  misrepresenting  the  quantity  of  land 
sold  the  vendee  is  entitled  to  compensation  or  abatement  from 
the  purchase-money  on  account  of  deficiency  in  the  quantity  of 
land,  courts  of  equity  and  courts  of  common  law  have  con- 
current jurisdiction  to  grant  relief.  But  this  case  cannot  be 
brought  within  this  principle.  Where  the  contract  of  sale  is 
not  by  deed,  and  no  conveyance  has  been  made,  the  vendee 
can  recover  back  in  an  action  of  assumpsit  what  he  has  paid 
on  the  contract,  when  the  consideration  has  failed,  or  the 
contract  has  been  rescinded,  or  the  vendor  refuses  to  comply 
with  his  part  of  the  contract.  {Thompson  v.  Gould,  20  Pick. 
134 ;  Scurfield  v.  Gowband,  6  East  241 ;  Clafflin  v.  Godfrey,  21 
Pick.  9;  Judson  v.  Wass,  11  Johns.  527;  Brockenbrough  v. 
Ward,  4  Rand.  352.)  If,  as  claimed  by  the  plaintift,  there 
was  no  fault  of  Geo  L.  Smith,  and  John  E.  Smith  without 
giving  the  heirs  an  opportunity  to  pay  the  purchase-money 
sold  the  land  and  thus  put  it  out  of  his  power  to  comply  with 
his  contract,  then  he  had  an  adequate  remedy  at  law,  and  a 
court  of  chancery  had  no  jurisdiction.  If  however  a  specific 
performance  of  the  contract  is  asked,  the  heirs  and  not  the  ad- 
ministrator must  bring  the  suit.  {Champion  v.  Broion^  6 
Johns,  ch.  401. 
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If  it  is  true,  as  averred  in  John  E.  Smithes  answer,  that  the 
verbal  contract  was,  that  George  L.  Smith,  was  to  stand  in  his 
shoes  as  to  seventy  nine  and  three  quarter  acres,  and  was  put  in 
possession  thereof,  and  was  to  pay  Parker  the  notes  as  they  fell 
due,  and  under  this  contract  he  paid  the  first  note,  it  was  just 
the  same  as  if  John  E.  Smith  had  paid  it,  and  the  debt  due  to 
Parker  was  to  that  extent  discharged^  so  that  George  L.  Smith 
upon  the  payment  of  that  note,  under  the  alleged  contract, 
was  not  entitled  to  be  subrogated  to  the  rights  of  Parker 
in  the  deed  of  trust,  he  stood  in  John  E.  Smith's  shoes  not 
Parker's.  If  John  E.  Smith  put  it  out  of  his  power  to  comply 
with  his  contract,  George  L.  Smith  could  in  an  action  of 
assumpsit  recover  of  him  what  he  had  paid  on  the  contract,  or 
the  heirs  could  bring  suit  for  specific  performance  of  the 
contract.  In  any  view  of  the  case  from  this  record,  we  can 
not  see  how  the  bill  can  be  amended.  The  decree  ot  the  said 
court  is  reversed  and  the  bill  dismissed. 

Reversed.     Dismissed. 
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ACKNOWLEDGMENT  OF  DEEDS,  &C.     See  Deeds,  3,  4  ;  Trusta 

&  Trustees  7. 
ADMINISTRATORS. 

1.  An  ex  parte  settlement  of  au  administration  account  was  made  in 

1860  and  recorded  in  the  county  court,  showing  a  considerable 
balance  against  the  administrator,  all  of  which  was  subsequently 
paid  off,  provided  the  administrator  should  be  allowed  a  credit 
for  $500.00,  which  he  paid  before  said  settlement  was  made,  and 
which  is  not  referred  to  or  credited  therein  ;  this  credit  was  dis- 
puted by  the  distributees,  and  in  1877  they  brought  their  suit 
against  the  administrator  for  the  sum  found  against  him  in  said 
settlement,  and  he  in  his  answer  claims  credit  for  this  $500,00  and 
establishes  by  direct  and  positive  proof,  that  it  was  a  proper 
charge  against  the  estate,  and  that  he  paid  it,  and  that  he  did  not 
discover,  until  three  or  four  years  before  the  suit  was  brought, 
that  it  had  not  been  credited  in  said  settlement.    Held  : 

I.  The  administrator  was  entitled  to  credit  for  said  $500.00  in  the 

settlement  of  his  accounts  ordered  by  the  court  in  said  suit. 

II.  The  administrator  was  a  competent  witness  to  prove  that  he 
had  paid  said  claim,  its  existence  having  been  proved  by 
other  testimony.    Kyles  v.  Kyle^  376. 

2.  When  an  administrator  residing  where  Cond federate  notes  were  the 

general  currency  during  the  war  receives  and  pays  out  such  notes, 
while  he  is  indebted  to  the  estate,  in  settling  his  accounts,  he 
should  be  charged  and  credited  with  the  full  amount  of  such  notes 
received  and  paid  out  without  scaling  them.    Hix  v.  Hix,  481. 

3.  When  an  administrator  during  the  war  collected  an  ante-war  debt 

due  the  estate  by  solvent  parties  and  did  not  pay  it  out,  when  he 
might  have  done  so,  he  is  chargeable  for  the  fuli  amount  of  such 
debt  and  is  not  entitled  to  have  it  scaled.    Id. 
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4.  Where  in  the  ex  parte  settlement  of  an  administrator's  accounts  a 

balance  is  fouud  against  him,  and  include<l  in  the  settlement  as 
the  proceeds  of  an  ante-war  bond  on  solvent  parties,  which  he 
collected  during  the  war  and  did  not  pay  out,  when  he  might 
have  done  so,  and  such  amount  is  equal  to  or  greater  than  such 
balance  so  found  against  him,  he  is  liable  for  the  full  amount  of 
such  balance  and  is  not  entitled  to  have  it  scaled.    Id, 

5.  Where  a  suit  is  brought  by  distributees  against  an  administrator 

for  a  balance  found  against  htm  due  to  the  estate,  and  the  bill 
contains  allegations  and  charges  which  show  he  is  liable  forsuch 
balance,  and  in  his  answer  he  does  not  controvert  such  material 
charges,  the  court  does  not  err  in  decreeing  against  him  for  such 
balance  on  the  bill  and  answer  without  reterring  the  case  to  a 
commissioner  to  have  an  account  taken.    Id. 

G.  An  estate  is  committed  to  a  slierifl  for  administration  and  t>efore 
the  order  of  committal  an  execution  in  favor  of  the  estate  conies 
to  his  hands,  which  he  levies  and  returns  not  sold  for  the  want 
of  bidders.    Held  : 

The  sureties  of  his  ofTiclal  bond  at  the  time  of  the  levy  of  such 
execution  are  liable,  although  he  may  have  given  a  new  bond 
as  sheriff  before  the  money  was  collected  or  lost  by  hie  neg- 
lect.    WooddeU  v.  Brvffj/,  465. 

7.  A  party,  who  concerts  or  unites  with  a"flduciary  in  any  act  con- 

trary to  the  duty  of  such  fiduciary,  becomes  par/! /cgp«  criminis, 
and  will  be  held  liable  accordingly.    Id.  466. 

8.  An  insolvent  fiduciary  can  not  impose  aliability  upon  his  sureties 

by  the  mere  giving  of  a  receipt  for  assets  which  he  does  not  in 
fact  receive — to  do  so  he  must  receive  substantial  assets.     Id. 

ADMISSIBILITY  OF  EVIDENCE.  See  Evidence,  1,  2 ;  Contract, 
4 ;  BankSj  3. 

ADVANCEMENTS.    See  Hotchpot. 

ADVERSE  POSSESSION.    See  Judicial  Sales,  9,  10. 

AFP'IDA VITS.     See  Evidence,  2 ;  PL  &  Pr.,  7, 11. 

AFTER-DISCOVERED  EVIDENCE.    See  PL  &  Pr.,  13. 

AGENT.    See  Redemption  of  Lands,  1 ;  Principal  and  Agent,  i,  2. 

A(IRP:EMENTS.    See  Contracts;  Recoupment,  \,  2,  3. 

AMENDMENTS.    See  New  Trial,  1 ;  Chy.  PL  &  Pr.,  7,  8,  9,  14. 

APPEALS. 

1.  An  appeal  from  a  final  decree  by  a  party  entitled  to  appeal  there- 
from brings  with  it  for  review  all  the  preceding  interculatory  de- 
crees, out  of  which  any  of  the  errors  complained  of  in  such  final 
decree  have  arisen.    Steenrod  v.  Railroad  Company,  133. 
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2.  All  appeal  may  be  taken  from  an  interlocutory  order  overruling  a 
demurrer,  by  which  the  principles  ot  tlie  cause  are  adjudicated, 
but  not  untii  after  a  decree  has  been  entered  carrying  those  prin- 
ciples into  effect.    Id. 

8.  If  however  in  such  case  the  appellant  complains  not  only  of  the 
error  committed  in  such  Interlocutory  order  but  also  of  errors  in 
the  subsequent  decrees  independent  of  those  resulting  merely 
from  giving  effect  to  such  erroneous  order,  he  can  not  appeal  from 
such  order,  unless  he  is  also  in  a  condition  to  appeal  from  such 
subsequent  decrees.    Id. 

4.  Where  a  defendant  in  a  chancery  suit  appears  and  demurs  to  the 

bill,  and  his  demurrer  is  overruled,  and  a  rule  is  given  him  to  an- 
swer, which  he  fails  to  do ;  and  thereafter  a  decree  is  entered  in 
the  cause  granting  the  relief  prayed  for  In  the  bill,  and  such  de- 
fendant obtains  an  appeal  to  this  Court  from  said  decree  without 
having  moved  in  the  court,  which  rendered  the  decree  to  have 
the  errors  complained  of  corrected  and  assigns  and  complains  of 
errors  in  said  decree  other  than  those  resulting  from  the  over- 
ruling of  his  demurrer,  Held  : 

This  Is  a  decree  on  a  bill  taken  for  confessed,  and  this  Court  will 
not  entertain  the  appeal  but  will  dismiss  the  same  as  having 
been  iniprovidently  awarded.     Id. 

5.  Where  a  non-resident  defendant,  against  whom  decrei^s  have  been 

rendered  upon  order  of  publication,  appeared  in  the  circuit  court 
and  Hied,  what  he  styled  *'  a  bill  of  review,"  setting  out  the  de- 
crees and  proceedings  In  the  original  cause  and  praying  that  said 
decrees  may  be  reversed  for  erroi*s  assigned  therein,  and  haa  given 
security  for  costs  as  such  non-resident,  he  may  appeal  to  this 
Court  from  a  decree  dismissing  such  bill  of  review  ;  and  this 
Court,  treating  such  bill  as  a  petition  for  a  re-hearIng  under  the 
statute,  will  review  the  decrees  complained  of  therein,  without 
requiring  the  appellant  to  file  a  formal  petition  in  the  circuit 
court  for  a  re-hearing-     Martin  v.  Smith,  679. 

See  C%.  P(.  <&  Pr.f  12  ;  Judicial  Sales^  2,  4  ;  Justice  of  the  Peace, 
\\  PL&  Pr.,  15. 

APPEARANCE.    See  Jurisdiction  11 . 

APPELLATE  COURT.    See  Commissioners,  1  ;  Exceptions  1. 

ARBITRATION  AND  ARBITRATORS. 

1.  An  award  of  arbitrators  was  returned  to  a  county  court  before  the 
adoption  of  the  amendment  of  our  constitution  taking  from  the 
county  court  the  right  to  try  civil  suits  and  transferring  suits  then 
pending  in  such  courts  to  the  circuit  courts ;  and  thecourty  court 
made  an  order  directing  the  parties  to  be  summoned  to  appear 
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before  the  court  at  its  next  trial-term  to  show  cause,  if  any  they 
can,  why  said  award  sliould  not  be  entered  up  as  the  judgmeut  of 
the  court ;  but  before  the  next  county  court  was  lield  this  amend- 
ment of  the  constitution  was  adopted,  and  the  clerk  of  the  circuit 
court  issued  the  summons,  which  the  county  court  had  ordered, 
returnable  to  the  first  day  of  the  next  circuit  court.  The  summons 
was  issued  prior  to  the  passage  of  any  statute-law  to  carry  Into 
effect  this  amendment  of  the  constitution.  The  parties  appeared 
in  answer  to  the  sumnions,and  exceptions  were  filed  to  the  award, 
and  the  case  was  heard  on  its  merits,  though  no  formal  entry 
was  make  docketing  the  case  in  the  circuit  court,  but  no  objec- 
tions were  made  by  the  parties  to  the  jurisdiction  of  the  court. 
On  a  writ  of  error  to  the  judgment  of  the  circuit  court.  Held  : 

The  appellate  court  will  not  reverse  the  judgment  of  the  circuit 
court,  on  the  ground  that  it  had  not  jurisdiction  of  the  ease. 
State  for  use  v.  Rawnon^  23. 

2.  If  an  order  be  entered  by  a  court  with  consent  of  parties  by  their 

counsel,  submitting  all  matters  of  difiference  between  them  in  a 
suit  to  the  final  determination  of  two  arbitrators,  naming  them, 
and  in  case  they  disagree,  then  to  the  determination  of  some  other 
person,  whom  they  may  choose  for  umpire ;  and  on  a  copy  of  this 
order  signed  by  the  counsel  of  the  parties  there  is  endorsed  at  the 
time  of  the  trial  of  the  case  before  the  arbitrators  in  the  presence 
of  the  parties  and  with  their  assent  an  agreement  to  change  the 
submission  by  adding  the  nameofa  third  arbitrator,  the  decision 
of  two  arbitrators  to  be  final,  and  erasing  from  the  order  the  clause 
in  regard  to  an  umpire,  and  the  case  is  heard  before  these  three 
arbitrators,  and  an  award  returned.    Held  : 

The  award  is  binding  on  the  parties,  and  the  court  may  enter  up 
judgment  pursuant  thereto.    Id.  24. 

3.  Two  suits  are  brought  at  the  same  time — the  one  on  the  law  and 

the  other  on  the  chancery  side  of  the  court — the  parties  being  the 
same  in  both  ciuses  ;  the  same  order  is  made  in  the  law  and  the 
chancery  case  referring  each  to  an  arbitrator  *'to  take  and  settle 
all  accounts  beeween  the  plaintiff  and  defendant,  and  finally  to 
determine  their  claims  in  full  against  each  other;''  the  suits  are 
between  two  brothers  and  the  same  subject-matter  to  a  large  ex- 
tent is  involved  in  the  suits.    Held  : 

An  award  made  in  the  one  case  of  the  matters  involved  in  that 
only  without  passing  upon  the  matters  in  the  other  is  bad, 
because  it  does  not  embrace  all  the  matters  submitted.  Bean 
V.  Bean,  604. 

4.  An  award  to  be  valid  must  be  final  and  certain,  it  must  adjudicate 

all  mattere  submitted,  and  if  it  leaves  any  such  matters  open  for 
future  controversy,  it  is  invalid.    Id. 
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5.  A  statutory  award  must  be  regarded  as  complete,  when  it  is  signed 

and  publislied  and  ready  to  be  returned  to  court.  Mathews  v. 
Miller.Sil, 

6.  The  general  powers  of  a  court  of  chancery  over  statutory  awards 

are  expressly  recognized  in  the  statute  providing  for  such  awards. 
Id, 

7.  When  a  statutory  award  is  made  and  is  ready  to  be  returned  to 

court,  the  party,  against  whom  the  award  is,  may  bring  his 
chancery  suit  to  set  it  aside.    Id. 

8.  Where  the  submission  requires  that  the  award  should  be  made 

within  a  specified  time,  and  both  parties  long  after  the  said  time 
has  expired  appear  before  the  arbitrators  and  argue  the  case,  the 
objection  to  the  award,  on  the  ground  that  it  was  not  made  with- 
in the  time  specified,  is  waived.    Id. 

6.  It  is  not  fatal  to  an  award  in  writing  othewrise  good,  that  it  is 
not  under  seal,  when  the  submission  required  it  to  be  made  under 
seal.    Id. 

10.  A  written  opinion  on  the  law  of  the  case  prepared  by  one  of  the  arbi- 
trators and  concurred  in  by  the  other  and  referred  to  in  the  award 
must  be  regarded  as  a  part  thereof,  and  it  must  be  taken  from  the 
opinion,  that  the  arbitrators  intended  to  decide  on  the  law  of  the 
case  and  to  decide  the  case  according  to  law.     Id. 

11.  When  the  arbitratoi-s  intend  to  decide  the  case  according  to  law 
but  clearly  and  palpably  mistal^e  the  law  their  award  will  be 
set  aside,  but  if  they  mistake  the  law  on  a  doubtful  point,  al- 
though this  Court  would  have  decided  the  law  difTerentl}'-,  the 
award  will  not  for  this  reason  be  set  aside.    Id. 

ARGUMENT  OF  CAUSE. 

1.  When  an  action  is  brouglit  on  a  bond,  and  the  defendants  plead 

payment  and  usury  only,  they  are  entitled  to  open  and  conclude 
the  argument  to  the  jury.    Sammons  v.  Haivvers. 

2.  Where  the  defendant  is  denied  the  right  in  the  trial-court  to  open 

and  conclude  the  argument,  the  presumption  is  that  he  was  preju- 
diced by  such  denial,  and  the  judgment  will  be  reversed,  unless 
it  clearly  appears  from  the  record  that  he  could  not  have  been 
prejudiced  thereby.  But  unless  such  defendant  moves  to  set  aside 
the  verdict  in  such  case  and,  such  motion  being  overruled,  ex- 
cepts, he  will  in  the  Appellate  (^ourt  be  deemed  to  have  waived 
his  right.  On  the  overruling  of  the  motion  for  a  new  trial,  if  he 
does  not  have  the  facts  certified,  the  other  party  may  insist  that 
the  bill  of  exceptions  shall  certify  the  facts,  so  as  to  show  that  the 
party  was  not  injured  by  such  denial.    Id 
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ARREST.    See  False  Imprisonment,  I,  2. 
ASSIGNMENT. 

1.  A  merchant  being  insolvent  assigns  his  whole  stock  of  goods  for 

the  benefit  of  his  creditors,  two  of  them  being  preferred,  and  by 
the  assignment  authorized  the  assignee  "to  sell  said  goods  at 
private  sale  as  soon  as  possible/'  and  after  paying  the  expenses 
of  sale  to  distribute  the  proceeds  of  sale  as  directed  by  the  assign- 
ment among  the*  creditors  of  the  assignor.    Held  : 

This  assignment  was  not  fraudulent  on  its  face.    K^/le  v.  Har- 
vey s,  716. 

2.  If,  when  the  assignor  provided  in  his  assignment,  that  the  stock 

of  goods  should  be  sold  at  private  sale,  he  did  so  with  the  bona 
fide  purpose  of  realizing  for  his  creditors  the  largest  amount  pos- 
sible, then  this  assignment  is  not  fraudulent  and  void  as  against 
his  creditors.     Id,  717. 

3.  But  if  the  provision,  that  these  goods  should  l)esold  at  privatesale, 

was  inserted  by  the  assignor  believing  at  the  time,  that  the  inter- 
est of  his  creditors  would  thereby  be  prejudiced,  and  with  a  view 
only  of  furnishing  remunerative  employment  to  himself  or  to  the 
assignee,  and  the  assignee  knew  this,  when  he  took  possession  of 
the  stock  of  goods,  then  the  assignment  is  fraudulent  and  will  be 
void  as  against  all  the  creditors  of  the  assignor.    Id, 

\.  But,  if  it  was  not  fraudulent,  when  the  assignee  took  possession  of 
this  stock  of  goods,  it  can  never  afterwards  become  fraudulent, 
so  as  to  deprive  the  creditors  secured  by  it  of  its  benefit,  by  any 
conduct  or  combination  of  the  assignor  and  assignee  or  either  of 
them  entered  into  subsequently.    Id, 

See  Banks,  1-7. 

ASSUMPSIT.    See  Vendors  and  Vcridees,  1. 

ATTORNEY  AND  CLIENT. 

1.  While  it  is  true,  that  a  payment  made  to  an  attorney  is  a  good  pay- 

ment on  his  client's  claim,  yet  such  payment,  to  operate  as  a  dis- 
charge of  the  debt  in  whole  or  in  part,  must  be  made  in  good 
faith,  or  the  money  must  be  paid  to  the  creditor  by  the  attorney. 
Chalfants  v.  Martin,  894. 

2.  If  the  attorney  and  the  debtor  enter  into  a  fraudulent  agreement, 

that  the  debtor  will  pay  the  attorney  a  part  of  the  claim  and  is 
to  receive,  and  does  receive  a  receipt  for  the  whole,  and  it  is  un- 
derstood l>etween  them,  that  the  money  so  paid  is  not  to  go  to  the 
creditor,  but  to  be  kept  by  the  attorney,  the  payment  made  un- 
der such  circumstances  is  not  a  payment  on  the  claim  ;  and  the 
debtor  will  not  receive  credit  therefor,  unless  the  attorney  pays  i' 
to  his  client.     Id. 
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3.  A  payment  so  made  can  not  inure  to  the  benefit  of  the  surety  of 
the  principal  debtor,  any  more  than  to  the  benefit  of  the  fraudu- 
lent principal  himself.    Id,  395. 
Bee  Argument  of  Cause, 

AWARD8.    See  Arbitration  and  Arbitrators, 

BANKS  AND  BANKERS. 

.  1.  Where  the  management  of  the  affairs  of  a  banking  corporation  is 
entrusted  b}'  its  cliarter  to  a  board  of  directors,  unless  specially 
authorized  by  the  charter,  the  cashier  of  such  banking  corpora- 
tion has  no  ix)wer  to  assign  the  discounted  bills  and  notes  to  a 
depositor  inpayment  of  his  deposits  without  authority  from  the 
board  of  directors.    Lanib  v.  Cecil,  288. 

2.  An  insolvent  corporation  has  the  right  to  assign  ali  its  property 

for  the  benefit  of  its  creditors  generally.    Jd. 

3.  Where  a  deed  of  assignment  is  made  for  the  benefit  of  creditors  by 

a  corporation,  a  copy  of  said  deed  from  the  records  of  deeds  of 
the  county  may  be  exhibited  with  the  bill  by  the  trustee  with  the 
same  effect,  as  if  he  had  filed  the  original.    Id. 

4.  Where  a  deed  of  assignment  from  a  corporation  has  affixed  to  it 

the  common  seal  of  the  corporation,  and  the  signature  of  the 
proper  officer  is  proved,  courts  are  to  presume,  that  the  officer 
did  not  exceed  his  authority,  and  the  seal  itself  is  prima  facie 
evidence,  that  it  was  affixed  by  proper  authority.  The  contrary 
must  be  shown  by  the  objecting  party.    Id, 

5.  Whatever  claims  the  bank  could  collect  by  suit  or  action  before  an 

assignment  may  be  so  collected  afterwards  by  the  trustee  in  the 
deed  of  assignment.    Id, 

6.  When  a  director  of  an  insolvent  banking  corporation  by  fraud 

and  collusion  with  the  cashier  of  such  institution  receives  from 
the  cashier  for  his  deposits,  without  the  authority  of  the  board 
of  directors,  discounted  bills  and  notes,  the  property  of  said  cor- 
poration, and  suit  is  not  brought  therefor  until  nearly  five  years 
after  such  transaction,  the  doctrine  of  laches  does  not  apply.  Id, 

7.  If  before  suit  brought  by  the  trustee  in  the  deed  of  assignment 

from  an  insolvent  banking  corporation  to  recover  the  amount  of 
discounted  bills  and  notes  fraudulently  received  from  the  cashier 
without  authority  by  a  director  of  such  insolvent  banking  insti- 
tution the  said  trustee  had  paid  such  director  dividends  on  the 
indebtedness  of  such  institution  to  him,  this  fact  does  not  work 
an  estoppel  to  maintain  such  suit.  Id,  289. 
See  TYusts  and  Trustees,  1-4. 

BAR.    See  Bes  Adjudicatay  1,2. 

BENEFICIARIES.    See  .Corporations,  3,  4. 
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BILL  IN  CHANCERY.    See  Contract,  2 ;  Chy.  PL  cfi-  /V.  7,  8,  i:^,  U 

BILL  OF  EXCEPTIONS.    See  I^L  <&  Pr.  13  ;  Argument  of  Cause,  2. 

BILL  OF  PARTICULARS.    See  H,  &  iV.  5,  6. 

BILL  OF  REVIEW. 

To  entitle  a  party  to  maintain  a  bill  of  review,  his  bill  must  show, 
that  his  interests  have  been  prejudiced  by  the  decree  sought  to  be 
reviewed,  what  those  interests  are,  and  that  he  will  be  benefited 
by  a  reversal  or  modification  of  such  decree.  Laidley  v.  Kline* a 
Adm^x,  208. 
See  Appeals,  5. 

BILL  TAKEN  FOR  CONFESSED.    See  Appeals,  A;  Cht/.   PI.  <k 
P/-.,  12. 

BURDEN  OF  PROOF.    See  Instructions,  8  ;  Banks,  4  ;  Negligence  3. 

CANCELLATION  OF  DEEDS.    See  Dismissal  of  Bill,  1. 

CASHIER.     See  Banks,  1,  6,  7. 

CERTIFICATE  OF  ACKNOWLEDGMENT.    See  Deeds,  3,  4. 

CERTIORARI,    See  PL  <fe  Pr.,  15. 

CESTUI  Q  UE  TR  UST    See  Corporations,  10,  11. 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  The  statute  giving  the  right  to  a  defendant  to  defend  at  law  or 

obtain  relief  in  equity,  if  he  avails  himsslf  of  his  right  to  make 
his  defence  at  law,  and  a  judgment  is  rendered  against  him,  he 
can  not  afterwards  obtain  relief  inequity.  Knott  v.  Seamands,9^' 

2.  If  he  files  his  eijuitableplea  at  law,  and  issue  is  taken  thereon,  and 

a  trial  had,  and  verdict  given  against  him  which  is  set  aside  by 
the  court,  if  he  then  withdraws  his  pleas,  he  may  still  resort  to 
eq  u  i ty  for  relief.    Id. 

3.  A  defendant  at  law  having  a  legal  defence  to  the  action  and  a  dis- 

tinct ground  of  equitable  relief  against  the  plaintiff's  claim  may 
bring  his  suit  in  equity  without  waiting  for  the  determination  of 
the  suit  at  law,  and  may  without  being  compelled  to  waive  his 
legal  defence  by  confessing  judgment  have  a  hearing  in  the  court 
of  chancery  on  the  merits  of  his  case  and  a  decree  for  the  proper 
relief.  But  whether  an  injunction  will  be  awarded  without  re- 
quiring a  confession  of  judgment  at  law,  is  discretionary  with  the 
judge  granting  the  injunction.     Id, 

4.  A  decree  in  a  suit  brought  by  a  judgment-creditor  should  upon  its 

face  show  the  amount  and  priority  of  every  debt  against  the  land 
of  the  judgment-debtor,  the  person  to  whom  the  same  is  payable, 
and  the  fund  out  of  which  it  is  entitled  to  be  paid  ;  and  therefore 
a  decree  in  such  a  cause,  that  the  judgment-deb  tor  (naming  him) 
**do  pay  to  the  complainant  and  other  judgment  and  tsust-cred- 
itors  of  the  said  debtor  the  several  sums  ascertained  to  be  due  to 
them  respectively  by  the  report  of  the  commissioner  contained 
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CHANCERY  PLEADING  AND  PRACTICE— Co/i^ma^?. 

on  pages  33  and  34  of  his  report/*  is  clearly  erroneous.  Bank  V. 
WUson,  243. 

5.  If  in  a  suit  brought  by  a  judgment-creditor  against  the  judgment- 

debtor  to  sell  his  lands  to  satisfy  the  liens  thereon  one  of  his  cred- 
itors has  a  lien  on  two  parcels  of  laud,  to  only  one  of  which  the 
other  lien -creditors  can  resort  for  the  payment  of  their  debt,  a 
court  of  equity  will  require  such  creditor  having  two  securities  to 
exhaust  the  one,  to  which  he  only  can  resort  for  the  payment  of 
his  debt,  before  he  is  entitled  to  charge  the  other  land  of  the  debtor, 
to  which  alone  the  other  lien-creditors  can  resort.    Id, 

6.  While  it  is  error  to  give  interest  upon  the  aggregate  of  principal 

and  interest  from  a  time  anterior  to  the  decree,  yet  if  the  differ- 
ence in  amount  is  less  than  $100.00,  and  that  is  the  only  error  ap- 
pearing by  the  record,  the  decree  will  be  reversed  with  costs  to 
the  appellee,  and  a  decree  will  be  entered  for  the  proper  amount. 
Lamb  v.  Cecily  288. 

7.  A  plaintiff  in  a  suit  in  chancery  can  only  obtain  relief  upon  the  case 

made  in  his  bill  and  not  on  a  substantially  different  case  made  by 
the  proof.  But  where  the  case  made  by  the  proof  shows  a  right  to 
relief  and  is  not  so  different  from  the  case  made  in  the  bill,  that 
under  the  rules  of  chancery  pleading  it  could  not  be  amended, 
the  plaintiff  will  be  allowed  to  amend  his  bill  so  as  to  conform  to 
the  true  state  of  the  case.    Id. 

8.  Where  the  court  has  doubts  of  the  right  of  the  plaintiff  to  relief  on 

the  case  stated  in  the  bill,  and  a  good  cause  for  relief  appears  by 
the  proofs,  this  Court  will  reverse  the  decree  and  give  the  plain- 
tift  leave  to  amend  his  bill.    Lamb  v.  Laughlirij  300. 

9.  Except  in  the  special  case  provided  for  by  statute,  where  the  an- 

sw^er  in  the  nature  of  a  cross-bill  asks  affirmative  relief,  no  special 
replication  can  be  filed.  If  the  answer  makes  it  necessary  that 
the  particulars  of  a  transaction  should  be  pleaded,  the  plaintiff 
should  amend  his  bill.     Chaff  ants  v.  Martin,  384. 

10.  Where  a  bill  is  filed  to  enforce  a  judgment-lien,,  and  the  answer, 
avers  payment  and  a  receipt  of  plaintiff's  attorney  for  the  amount 
of  the  judgment,  a  general  replication  to  the  answer  puts  in  issue 
the  execution  of  the  receipt,  the  authority  of  the  attorney  to  re- 
ceive the  money,  and  whether  or  not  it  was  procured  by  a  fraud- 
ulentcombination  between  the  judgment-debtor  and  the  attorney 
of  the  judgment-creditor  with  the  purpose  to  defraud  such  cred- 
itor.   Id, 

11.  No  decree  shall  be  reversed  for  want  of  a  general  replication  to 
the  answer,  where  the  defendant  has  taken  depositions,  as  if  said 
general  replication  had  been  filed.  (Code,  section  4,  chapter  134.; /df. 
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CHANCERY  PLEADING  AND  PRACTICE— Cfenrtnucd. 

12  Where  a  defendant  served  with  a  subpoena  in  a  chancery  suit 
fails  to  demur  and  answer,  and  a  decree  is  rendered  on  bill  taken 
for  confessed,  and  the  defendant  does  not  under  the  statute  move 
to  have  the  decree  reversed  in  the  court  below  but  appeals,  such 
appeal  will  be  dismissed  as  improvidently  granted.  Hix  v. 
Hix,  481. 

13.  The  allegations  of  the  lull  must  correspond  with  the  proof  ;  and  a 
decree  based  on  a  different  case  from  that  stated  in  the  bill  will 
be  reversed.     Bier  x.- Smithy  830. 

14.  Where  a  decree  is  reversed,  because  it  is  founded  on  matters  not 
stated  in  the  bill,  auditappears  upon  the  record,  the  bill  can  not 
be  amended  so  as  to  justify  any  decree  thereon;  the  appellate 
court  on  reversing  the  decree  will  dismiss  the  bill.    Id,  831. 

See  Contracta^  2  ;  Corporations,  6,  6,  8  ;  Parties,  2,  3 ;  Appeals^  1- 
4 ;  Dismissal  of  BiU,  1 ;  Principal  and  Agent,  1,2;  Commis- 
sioners 2  ;  Administrators,  6 ;  Confession  of  JudgmerUy  1-3  ; 
Appeals,  5. 

CHANGE  OF  VENUE.    See  PI.  <&  Pr.,  8,  9. 

CHARTER.    See  Banks,  1 ;  Railroads,  1-8. 

CITIES.    See  Municipal  Corporations. 

COLLECCTOR  OF  TAXES.    See  Municipal  Corporations,  5,  6. 

COMMISSIONERS. 

1.  If  there  is  in  the  commissioner's  report  an  error  apparent  upon  the 

face  thereof,  which  could  not  be  affected  by  extraneous  evidence, 
the  party  prejudiced  thereby  may  take  advantage  of  such  error  in 
the  appellate  court,  although  he  may  not  have  excepted  to  the 
report  for  such  error  in  the  court  below.    Bank  v.  Wilson,  244. 

2.  If  a  commissioner  inadvertently  omits  from  his  report  a  debt 

properly  proved  before  him,  and  he  discovers  the  omission  after 
he  has  returned  his  report,  and  without  special  authority  to  do  so 
he  makes  a  supplemental  report  showing  the  existence  and  the 
proof  of  suclvdebt,  which  is  excepted  to  for  that  cause,  the  court 
should  recommit  the  report  to  the  commissioner,  that  such  debt 
may  be  properly  reported.    Id. 

3.  State  of  W.  Va.  v.  Low,  21  W.  Va.  678,  and  Winans  v.  Winans,  22 

W.  Va.  678,  approved  and  the  principles  laid  down  in  those  cases 
applied.     Lynch  v.  Henry,  416. 

4.  Thompson  v.  Catlett,  24  W.  Va.  525,  approved  and  the  principles 

of  chancery  practice  in  reference  to  exceptions  to  commissioner's 
reports  decided  in  that  cause  commented  on  and  applied  in  this 
cause.    Id.  417. 
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COMMISSIONERS— Con«mw6d. 

5.  'When  a  commissioner  is  directed  by  a  decree  in  a  creditor's  suit  to 

sell  lands  of  the  deceased  debtor  and  sells  the  lands,  and  the  sale 
is  confirmed,  and  he  is  ordered  to  collect  the  bonds  and  disburse 
the  money,  and  the  purchaser  at  the  sale,  who  has  executed  his 
bonds,  is  a  creditor,  and  the  commissioner  has  been  ordered  to 
pay  him  a  debt  greater  than  the  amount  of  the  purchase-money, 
the  commissioner  may  offset  pro  tanto  the  indebtedness  for  pur- 
chase-money on  the  debt  due  the  purchaser  from  the  estate.  El- 
lett  V.  Reid,  650. 

6.  Whether  under  such  circumstances  the  commissioner  may  thus 

offset  the  indebtedness  after  notice  of  assignment  of  the  debt  due 
the  purchaser,  can  not  properly  be  decided  in  the  absence  of  the 
sureties  on  the  purchase-money  bonds,  who  are  directly  inter- 
ested in  the  question ;  and  no  opinion  with  reference  thereto  is  here 
expressed.  Id. 
See  AdminUtratora,  6  ;  ExcepiixmSy  1. 

COMMON  CARRIERS.    See  Railroads,  1-8. 

COMMON  COUNCIL.    See  PL  &  Pr.  7. 

COMPETENT  WITNESS.    See  Administrators,  1. 

CONFEDERATE  MONEY.    See  Judicial  Notice,  1 ;  Administra- 
tors, 2-5. 

CONFESSION  OF  JUDGMENT. 

1.  When  a  defendant  in  an  action  at  law  files  a  bill  to  make  his  de- 

fence in  equity  and  asks  for  a  stay  of  proceedings  in  the  law- 
court,  it  is  a  matter  within  the  discretion  of  the  chancellor,  in 
granting  the  injunction,  whether  he  will  or  will  not  require  a 
confession  of  Judgment  in  the  action  at  law.  Miller  v.  Miller, 
495. 

2.  In  such  a  case,  if  a  confession  of  Judgment  in  the  action  at  law  is 

required,  the  order  should  require  the  Judgment  to  be  taken  **  to 
be  dealt  with  as  the  court  shall  direct."    Id, 

3.  Though  the  order  requiring  the  confessing  of  the  Judgment  is  ab- 

solute as  a  condition,  on  which  the  injunction-order  shall  take 
effect,  and  the  court  afterwards  on  the  hearing  or  on  a  motion  to 
dissolve  the  injunction  is  of  opinion,  that  the  plaintiff's  defence 
to  the  action  is  legal,  and  that  a  court  of  equity  has  no  Jurisdic- 
tion to  interpose  by  an  injunction,  still  the  courtought  not  to  dis- 
solve the  injunction  or  dismiss  the  bill,  until  the  plaintiff  at  law 
has  caused  the  Judgment  at  law,  which  he  has  obtained,  to  be 
set  aside,  and  the  common  law  case  reinstated,  as  it  was,  when 
theinjunction  was  granted,  and  the  setting  aside  of  this  judgment 
and  this  reinstatement  of  the  common  law  case  on  the  docket 
should  be  ordered  by  the  chancery  court.  Id, 
Bee  C%.  PI,  &  Pr,,  3. 
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CONFIRMATION  OF  SALE.    See  Judicial  Sales,  1. 

CONSPIRACY.    See  Indictment,  2 

CONSTITUTIONAL  LAW.  See  Public  Health  ;  ArbUraHon  and 
Arbitrators,  1 ;  Writ  of  Prohibition,  1 ;  Damages,  1-3;  Municipal 
Corporations,  3 ;  Railroads,  7,  8 ;  Municipal  Ct.  of  Huntington^ 
3 ;  Justice  of  the  Peace,  1 ;  Tenant  by  the  Curtesy. 

CONSTRUCTION  OF  STATUTES.  See  Public  HeaUh;  Recoup- 
ment, 1 ;  Corporations,  9  (IX)  ;  Writ  of  Prohibition,  1 ;  Coun- 
ty Commissioners,  1,2;  PI.  &  Pr.,  5 ;  Railroads,  8 ;  Redemption 
of  Lands,  2  ;  Chy,  PL  &  Pr.,  11 ;  Municipal  Ct.  of  Hnntington,  1 ; 
Municipal  Corporations,  7  ;  Judicial  Sales,  3;  Justice  of  the 
Peace,  1 ;  Jurisdiction,  9 ;  Indictment,  2  ;  Tenant  by  the  Curtesy, 

CONTRACTS. 

1.  The  liability  of  a  surety  is  not  to  be  extended  by  implication  be- 

yond the  terms  of  his  contract.  To  the  extent,  and  in  the  man- 
ner, and  under  the  circumstances,  pointed  out  in  his  obligation, 
he  is  bound  and  no  further.  It  is  not  sufficient  that  he  may  sus- 
tain no  injury  by  a  change  in  the  contract,  or  that  it  may  even  be 
for  his  benefit.  He  has  a  right  to  stand  upon  the  very  terms  of 
his  contract.  If  the  contract  has  been  altared  in  the  slightest 
particular,  without  his  assent,  he  may  say,  ^^  Non  in  hcec 
fa&dera  veni.^^    Leonard  v.  County  Court,  46. 

2.  Commissioners  on  behalf  of  the  supervisors  of  a  county  contract 

with  a  bridge-builder  to  build  a  bridge  for  the  county,  reciting 
that  the  contractor  is  a  bridge-builder  by  trade  and  that  the  com- 
missioners know  but  little  about  bridges,  and  providing  that  the 
contractor  shall  furnish  all  the  materials  and  complete  the  bridge 
in  a  durable  and  substantial  manner,  so  that  it  shall  stand  the  test 
of  time  and  flood  and  be  finished  and  delivered  for  use  on  or  be- 
fore December  1, 1868 ;  the  bridge  to  be  paid  for  in  instalments, 
but  the  last  instalment,  which  is  to  be  paid  by  certificates  of  in- 
deb.tedness  out  of  the  county  levy  of  1869,  is  not  to  be  paid  until 
the  whole  work  is  completed  and  received.  For  the  faithful  per- 
formance of  this  contract  the  contractor  executed  bond  with 
securities.  Upon  the  report  of  the  commissioners  that  the  bridge 
had  been  completed  so  far  as  they  can  see  except  one  of  the  abut- 
ments which  seems  to  them  to  be  cracking  and  settling,  the  su- 
pervisors on  November  16,  1868,  issued  certificates  for  the  last  in- 
stalment to  be  paid  out  of  the  levy  of  1869  and  delivered  them  to 
the  contractor.  Within  two  years  thereafter  a  part  of  the  bridge 
'  fell  down  and  the  county  brought  an  action  at  law  on  the  bond 
against  the  sureties  therein.  They  filed  their  bill  in  equity,  al- 
leging the  foregoing  facts  and  clahning  that  the  supervisors,  by 
receiving  the  bridge  in  the  condition  it  was  and  making  the  last 
payment  as  they  did,  varied  and  changed  the  obligation  of  their 
undertaking  and  thereby  released  them  from  the  liability  of 
their  bond,  and  asking  a  perpetual  injunction  against  the  prose- 
cution of  said  action  at  law  against  them.    Held  : 
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CONTBACTB— Continued. 

That  facts  alleged  in  the  bill  did  not  show  that  the  obligation  of 
the  plaintiffs  had  been  varied  or  changed  by  the  action  of  the 
super visoi-s,  and  that  they  were  consequently  not  discharged, 
and  that  the  bill  should  be  dismissed  on  demurrer.    Id. 

3.  In  order  that  a  contract  may  be  regarded  as  having  been  made 

with  reference  to  a  usage  of  trade,  such  usage  must  be  certain, 
general,  known,  reasonable  and  not  repugnant  to  the  contractor 
the  rules  of  law;  and  if  such  a  usage  is  proposed  to  be  proven, 
and  it  appears  to  the. court  that  it  is  unreasonable  or  repugnant 
to  the  contract  or  to  the  rules  of  law,  the  court  may  properly  ex- 
clude such  proof  from  going  to  the  jury.  Sterling  Organ  Co.  v. 
House,  65. 

4.  When  an  executory  contract  for  the  sale  of  land  is  unobjectionable 

in  its  nature  and  circumstances,  it  is  as  much  a  matter  of  course 
for  a  court  of  equity  to  decree  its  specific  execution,  as  it  is  for 
a  court  of  law  to  give  damages  for  its  breach.  Ballard  v.  Ballard, 
470. 

5.  A  written  contract  for  the  sale  of  land  may  be  rescinded  by  a  sub- 

sequent parol  agreement  by  the  parties,  but  to  make  such  agree- 
ment effectual  it  must  have  been  fully  executed  and  be  estab- 
lished by  clear  and  conclusive  proof.    Id.  471. 

6.  Time  is  not  in  courteof  equity  considered  as  of  the  essence  of  the 

contract  for  the  sale  of  land,  unless  it  is  made  so  by  the  express 
stipulations  of  the  parties  or  arises  by  implication  from  the  very 
nature  of  the  property  or  the  avowed  objects  of  the  vendor  or 
vendee.    Id. 

7.  Where  the  delay  in  such  cases  is  merely  in  the  failure  to  pay  the 

purchase-money  at  the  time  specified  in  the  contract,  equity  will 
not  for  that  cause  alone  refuse  specific  execution  to  the  vendee 
for  the  plain  reason,  that  it  admits  of  adequate  compensation 
ascertained  by  law  in  the  form  of  interest.    Id. 

8.  The  doctrine,  that  a  bill  in  e^iuity  for  the  specific  execution  of  a 

contract  rests  in  the  sound  discretion  of  the  court  in  view  of  the 
facts  and  circumstances  and  does  not  require  its  interposition  ex 
dehito  justiticBy  has  a  very  limited  application  in  modern  courts 
of  equity.  The  rules  and  limitations  which  govern  such  courts 
are  no  less  rigorous  and  defined  than  those  governing  courts  of 
law.    Id. 

9.  A  cause  in  which  the  specific  execution  of  a  contract  for  the  sale 

of  land  is  held  to  have  been  properly  decreed  by  the  circuit  court. 
Id. 

See  Recoupment,  1,2,  3  ;  Fraud,  1  ;  Railroads,  1-8  ;  Principal 
and  Agent,  1,2;    Vendors  and  Vcndrfs,  l-o. 
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CONTRIBUTORY  NEGLIGENCE.    ^^  Negligence. 
COPIES.    See  Evideyice,  1/  Banks,  3 
CORPORATIONS. 

1 .  WJi at  purported  to  be  a  notice  calling  a  meeting  of  the  stockholden 

of  a  corporation  held  to  be  insufficient ;  and  all  the  proceedings 
had  at  the  meeting  thus  called  declared  invalid.  Reilly  v.  Ogle- 
bay.  36. 

2.  No  authority  existing  in  a  numt)er  of  persons,  such  as  the  stock- 

holders  of  a  corporation,  can  be  rightfully  exercised,  in  the  ab- 
sence of  any  memberof  such  body,  unless  all  have  had  reaaonable 
notice  and  an  opportunity  to  be  present.    Id, 

3.  A  party  holding  a  fiduciary  relation  to  trust-property  can  not  be- 

comethe  purchaser  of  such  property,  either  directly  or  indirectly; 
and  if  lie  does  the  sale  is  voidable  and  may  be  set  aside  at  the 
mere  pleasure  of  the  beneficiaries,  although  the  price  may  have 
been  adequate  and  the  purchaser  gained  no  advantage.  Id, 

4.  Under  the  circumstances  presented  by  this  cause,  this  rule  is  held 

to  apply  to  a  purchase  of  corporate  property  by  or  for  the  benefit 
of  stockholders  of  a  corporation,  of  which  there  was  no  board  of 
directors  and  the  sale  was  ordered  by  the  stockholders  in  general. 
Id. 

o.  A  corporation  must  defend  a  suit  brought  against  it  in  its  corporate 
name  ;  and  a  purchaser  of  stock  will  not  be  i>erniitted  to  do  so, 
unless  the  corporation  has  refused  to  defend.  Park  v.  Petroleum 
Co.,  108. 

6.  If  in  such  case  the  officers  or  agents  of  the  corporation  refuse  to  de- 

fend the  suit,  the  court  may  allow  such  defence  in  equity  to  be 
made  by  the  f-tockholders.     Id. 

7.  The  corporation,   not  tlie  Htockholders.  is  the  legal  owner  of  the 

corporate  property.     Id. 

8.  Where  a  corporation  was  sued  and  its  property  attached  in  equity 

for  a  ilaini,  and  the  corporation  api)eared  and  demurred  to  the 
bill,  an<i  a  party  filed  his  petition  and  asked  to  be  made  a  party- 
defendant  and  to  be  allowed  tofile  his  answer,  which  he  was  per- 
mitted to  do,  and  in  said  answer  he  averred  that  he  had  purchased 
of  one  of  the  stockholders  three  fourths  of  all  the  stock  of  the  cor- 
poration, and  then  proceeded  to  resist  the  plaintiflT^s  money-de- 
mand against  the  corporation,  on  motion  of  the  plaintiff  his  an- 
swer was  stricken  from  the  record  ;  and  it  did  not  appear  that  the 
corporation  had  refused  to  defend  the  suit.    Held  : 

The  court  did  not  err  in  striking  out  the  answer.     Id. 
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CORPORATIONS— Con^iwaerf. 

9.  A  maDufactiiring  company  incorporated  and  organized  under  the 
laws  of  tiieBtate  of  Oliio,  whicli  imposed  on  the  stockholders  of 
such  company  an  individual  liability  in  addition  to  their  stock 
equal  to  the  amount  of  the  stock  held  by  each  of  them,  as  a  secu- 
rity to  its  creditoi's  for  the  payment  of  the  debts  of  the  corpora- 
tion, having  become  insolvent,  one  of  its  judgment-creditors  on 
his  own  behalf,  and  for  the  benefit  of  all  other  creditors,  institu- 
ted his  suit  in  the  municipal  court  of  Wheeling  against  said  cor- 
poration and  certain  of  its  stockholders  residing  within  the  juris- 
diction of  that  court,  to  ascertain  and  determine  the  extent  of  the 
personal  liability  resting  upon  each  of  chem  for  the  payment  of 
the  debts  of  the  corporation,  and  to  enforce  payment  of  the  same. 
To  this  bill  the  defendant-stockholders  demurred,  and  the  court 
sustained  the  demurrer,  and  dismissed  the  bill  with  costs.  Upon 
an  appeal  to  this  Court  it  was  Held  : 

I.  That  the  stockholders  of  such  a  corporation  are  individually 

liable  to  the  creditors  thereof,  if  the  same  be  necessary  for  the 
payment  of  its  debts,  in  addition  to  their  stock  in  an  amount 
equal  to  the  stock  by  them  subscribed  or  otherwise  acquired. 

II.  That  this  liability  is  not  in  the  nature  of  a  penalty  or  for- 
feiture but  it  arises  out  of  the  implied  promise  of  the  stock- 
holder to  assume  and  discharge  the  individual  liability  im- 
posed by  the  statute,  under  w^hich  the  corporation  was  created. 

III.  That  this  liability  is  not  a  primary  resource  or  fund  for  the 
payment  of  the  debts  of  the  corporation  ;  that  it  is  collateral 
and  conditional  to  the  principal  obligation,  which  rests  upon 
the  corporation,  and  is  to  be  resorted  to  by  the  creditors  only 
in  case  of  the  insolvency  of  the  corporation,  or  when  payment 
can  not  be  enforced  against  it  by  the  ordinary  process. 

IV.  That  this  liability  is  a  security  provided  by  law  for  the  ex- 
clusive benefit  of  the  creditors,  over  which  the  corporate  au- 
thorities can  have  no  control ;  and  that  this  liability  is  several 
in  its  nature,  but  the  right  arising  out  of  it  is  intended  for 
the  common  aud  equal  benefit  of  all  creditors  of  the  corpor- 
ation. 

V.  That  in  any  suit  instituted  for  the  purpose  of  enforcing  this 

liability  against  the  stockholders  the  corporation  is  a  neces- 
sary party. 

VI.  That  the  statute-law  of  Ohio,  under  which  such  corporation 
was  created,  imposing  on  such  stockholders  such  individual 
liability,  not  only  conferred  upon  its  creditors  a  new  right 
but  also  prescribed  the  remedy  whereby  the  same  may  be 
enforced. 
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( 'ORPORATIONS—rJbn^/nurrf. 

VII.  That  the  remedy  so  prescribed  for  the  ascertaiment  aud  en- 
forcement of  this  liability  iiiust  be  pursued  in  the  courts  of 
tlie  State  of  Ohio,  where  the  corporation  was  located,  and  by 
the  local  statutes  of  which  alone  the  liability  exists. 

VIII.  That  a  bill  in  equity,  to  ascertain  and  determine  the  ex- 
tent of  this  individual  liability,  against  the  stockholders  of 
such  corporation  can  not  be  sustained  in  the  courts  of  this 

State. 

IX.  That  in  the  interpretation  of  the  statutes  of  another  State 
this  Court  will  adopt  the  construction  given  to  such  statutes 
by  the  highest  judicial  tribunal  of  such  State,  unless  the  same 
l>e  in  contravention  of  the  constitution  of  the  United  States. 
Nimick  v.  Iron  Worka^  184. 

10.  The  relation  existing  between  a  director  and  the  corporation  is 
that  of  a  trustee.    Hope  v.  Salt  Co,^  789. 

11.  Where  a  director  of  a  corporation  dealing  with  the  corporate  prop- 
erty obtains  an  interest  in,  or  control  over  the  same  for  his 
own  benefit  or  advantage,  either  with  or  without  the  consent  of 
the  other  members  of  the  board  of  directors,  the  transaction  will 
be  viewed  with  jealousy,  and  it  will  for  slight  grounds  be  set  aside 
by  a  court  of  equity  at  the  instance  of  those  standing  in  the  rela- 
tion of  beneficiaries  of  such  property,  or  at  the  instance  of  some 
one  claiming  through  or  under  them,  who  but  for  such  advantage 
so  obtained  by  such  director  would  have  the  right  to  charge  said 
property  with  the  payment  of  their  debts.    Id, 

12.  When  a  director  of  a  corporation  claiming  to  be  a  creditor  thereof 
has  obtained  from  his  co-directors  a  deed  of  trust  or  mortga^ 
upon  the  corporate  property  to  the  exclusion  of  other  creditors, 
such  transaction  will  be  presumed  to  be  fraudulent,  but  such  pre- 
sumption may  be  rebutted  by  clear  and  convincing  evidence  that 
the  same  is  fair  and  reasonable  and  wholly  free  from  all  taint  of 
fraud  or  unfairness.    Id. 

13.  The  jireneral  rule  applicable  to  this  class  of  contracts  is,  not  that 
they  are  absolutely  void,  but  that  they  are  voidable  at  the  elec- 
tion of  the  party  whose  interest  has  been  so  represented  by  the 
party  claiming  under  it.    Id, 

14.  A  corporation  may  contract  debts  with  its  individual  corporators 
and  it  is  as  much  its  duty  to  pay  or  secure  such  debts  as  debts 
due  to  strangers,  and  the  fact,  that  a  deed  of  trust  has  been  given 
on  the  corporate  property  to  secure  such  debts,  will  not  render  it 
fraudulent,  unless  such  fraudulent  intent  is  shown.  Id 

See  Writ  of  Error ,  1,  2,5  ;  Banks,  1-7  ;  Trusts  and  Trustees,  1-4., 
Railroads^  1-8. 
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COSTS.    See  C%.  P;.  <fc  Pr.,  6. 
COUNTY  COMMISSIONERS. 

1.  Aside  from  the  quasi  judicial  functions  necessarily  incident  to 

their  duties  in  determining  that  the  ballots,  poll-books  and  cer- 
tificates of  the  election-returns  laid  before  them  are  genuine,  that 
they  are  in  fact  the  returns  and  substantially  in  the  form  pre- 
scribed by  the  statute,  and  to  correct  or  have  tliem  put  in  form  if 
they  are  not  so,  the  duties  of  county  commissioners  are  purely 
ministerial,  and  their  judicial  functions  are  limited  to  the  aces 
prescribed  in  the  twenty-first  section  of  said  statute.  Brazie  v. 
Commissioners^  213. 

2.  The  acts  of  said  county  commissioners  must   be  based   on  the 

returns  as  certified  to  them  from  the  several  voting  places  of  the 
county.  The  twenty-sixth  section  of  the  said  statute  has  no  ap- 
plication to  their  duties  as  canvassers  of  the  election,  the  powers 
therein  conferred  apply  alone  to  the  final  judges  of  elections  in 
cases  of  contested  elections.    Id.  214. 

COUNTY  COURT,  ^to^  Arbitration  and  Arbitrators,  1 ;  FerHes,  1-4. 
COURT  OF  APPEALS     See  Dismissal  of  Bill,  1. 
COURT  OF  EQUITY.    See  Jurisdiction,  4-9 ;  Contract,   8. 
CRIMINAL  PLEADING  AND  PRACTICE.     See  Habeas  Corpus 

1  ;  Jurisdiction,  1-3 ;  Indictment,  1,  2. 
CURTESY.    See  Tenant  by  the  Curtesy. 
DAMAGES. 

1.  If  the  owner  of  a  lot  near  a  town  builds  a  dwelling-house  on  his 

lot  and  improves  it  otherwise,  and  afterwards  the  limits  of  the 
town  are  extended,  and  the  town  opens  a  new  street  or  extends 
the  old  one,  which  does  not  pass  through  this  lot  but  passes  along 
one  of  the  boundaries  of  the  lot,  and  in  grading  and  improving 
the  street  the  town  damages  permanently  this  lot  and  dwelling 
without  acquiring  a  right  to  do  so  from  the  owner  and  on  de- 
mand paying  him  a  just  compensation  therefor,  the  owner  of  the 
lot  by  virtue  of  section  nine  of  our  bill  of  rights  has  a  right  to  re- 
cover of  the  town  in  an  action  on  the  case  the  damages,  which  he 
has  thus  sustained.    Hutchinson  v.  Parkersburg,  226. 

2.  If  the  owner  of  such  lot  outside  of  the  lihiits  of  a  town  builds  a 

residence  upon  it  and  otherwise  improves  it,  and  the  lot  fronts  on 
the  Northwestern  turnpike,  and  subsequently  the  limits  of  the 
town  are  extended  so  as  to  include  this  lot,  and  the  State  cedes  to 
the  town  all  its  interest  in  the  Northwestern  turnpike  within  the 
enlarged  limits  of  the  town,  and  the  town  subsequently  inproves 
the  Northwestern  turnpike  making  a  street  of  it  in  front  of  this 
lot,  and  in  so  doing  injures  it  permanently  without  acquiring  a 
right  to  do  so  from  its  owner  and  without  paying  him  on  demand 
a  just  compensation  for  this  injury,  the  owner  of  the  lot  by  virtue 
of  the  ninth  section  of  our  bill  of  righta  has  a  right  to  re<»over  of 
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DAMAGES— Continued. 

the  town  in  an  action  on  the  case  tlie  damages  he  has  thus  sus- 
tained, whether  in  improving  the  street  in  front  of  the  lot  the 
town  has  done  this  injury  by  simply  filling  up  the  whole  width 
of  the  turnpike  to  the  height  of  the  eighteen  feet  of  graded 
road,which  the  Northwestern  pike  under  its  charter  had  originally 
graded  and  made  a  road,  or  whether  it  increased  or  decreased  the 
height  of  the  grade  of  the  original  road-l>ed  of  the  Northwestern 
turnpike.    Id.  227. 

8.  W.  H.  is  the  equitable  owner  of  such  a  lot,  and  the  legal  title  to 
only  a  moiety  of  it  is  in  him,  but  the  mere  legal  title  to  the  other 
moiety  is  in  his  wife  subject  to  his  life-estate  therein,  and  H. 
brings  alone  such  action  on  the  case  against  such  town  not  join- 
ing his  wife  as  co-plaintiff  in  such  action,  and  the  town  pleads  to 
the  declaration  not  guilty,  the  plaintiff' is  entitled  to  recover  the 
whole  amount  of  the  damage,  which  has  been  thus  done  by  the 
tx)wn  to  his  lot  and  dwelling.     Id,  227. 

4.  A  party,  who  by  cutting  a  ditch  or  drain  collects  surface-water 

and  casts  it  in  a  body  upon  the  land  of  an  adjoining  owner,  un- 
less it  is  so  cast  on  a  natural  water-course,  is  liable  to  an  action 
therefor  by  such  adjoining  owner.    Knight  v.  Brown^  808. 

5.  A  declaration  in  case  for  damages  caused  by  diverting  the  flow 

of  water  held  sufficient  on  demurrer.     Id. 

6.  One  trespass  can  not  be  set  off  in  bar  of  another ;  but  when   the 

damages  alleged  by  the  plaintiff  are  caused  in  part  by  the  wrong- 
ful act  of  the  plaintiff,  the  defendant  may  by  way  of  defence, 
under  the  plea  of  not  guilty,  prove  such  wrongful  act  of  the 
plaintiff  in  mitigation  of  the  damages  claimed.    Id.  809. 

See  False  Imprisonment^  1-4;  Becoupment,  3. 

DAMAGING  PRIVATE  PROPERTY  FOR  PUBLIC  USES.  See 
Damages,  1-3. 

DECLARATION.    See  Fl.  <&  Pr.,  1-6. 

DECREES. 

Where  a  demurrer  was  overruled,  and  the  court  in  its  discretion 
gave  the  defendant  thirty  days  within  which  to  answer,  it  was 
error  for  the  court  on  the  same  day,  without  an  answer,  to  de- 
cree against  the  defendant.    Bark  v.  Petroleum  Co.,  109. 

See  Appeals,  1-4.     Chy.  PL  &  Pr.,  4,  6,  13,  14 

DEEDS. 

1.  A  deed,  in  which  some  of  the  persons  named  therein  as  grantors, 
and  which  is  acknowledged  by  them  as  8uch»  but  is  not  signed 
by  them,  Held  : 
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DBED^— Continued. 

Not  to  be  the  deed  of  those  not  signing  it.    Adams  v.  Medaker 
127. 

2.  A  deed,  in  which  a  number  of  persons  are  named  as  grantors  and 
which  is  signed  and  aclcnowiedged  as  tlieir  deed  by  others  not 
mentioned  in  it,  Held  : 

Not  to  be  the  deed  of  those  not  named  therein.    Id. 

8.  A  deed  conveying  land  lying  in  this  State,  in  which  it  is  recited 
that  the  grantors  are  **of  the  county  of  Fayette  in  the  State  of 
Pennsylvania,"  with  a  certificate  of  two  Justices  of  its  acknowl- 
edgment before  them  endorsed  thereon  headed,  * 'Fayette  county, 
ss. ;''  and  also  accompanied  by  a  certificate  under  the  seal  of 
the  court  of  common  pleas  of  Fayette  county,  State  of  Pennsyl- 
vania, that  the  said  two  justices  weie  at  the  time  of  said  ac- 
knowledgment of  Fayette  county,  in  the  State  of  Pennsylvania, 
was  properly  admitted  to  record  in  this  State  upon  said  certifi- 
cates, it  suflHciently  appearing  therefrom  that  the  **  Fayette 
county"  mentioned  was  of  the  State  of  Pennsylvania.    Id. 

4.  A  reference  by  the  certificate  of  acknowledgment  to  the  deed,  as 
**  the  within  indenture"  in  such  case,  is  sufficient  to  identify  it  as 
the  deed  which  was  acknowledged,  without  giving  the  date  of  the 
deed,  and  stating  that  it  was  signed  by  the  grantor,  when  the  deed 
shows  that  it  was  in  fact  so  signed.    Id.  128. 

Bee  Parties^  3 ;  Grantor  and  OranteCy  1,2;  Trusts  and  Trustees^ 
5-9. 

DEED  OF  TRUST.  See  Husband  and  unfe.B,  4. ;  Trusts  and  Trus- 
tees^ 5-10  ;  Pro^nissory  Notes  and  Bills  of  Exchange^  1 ;  Corpo- 
rations^ 12-14. 

DEMURRER  See  Contracts,  2;  Decrees,  1  ;  Appeals,  2-4  ;  PI.  A 
Pr.,  1,  2,  11. 

DEPOSITIONS.    See  Chy.  PL  &  Pr.,  11. 

DEPOSITS  AND  DEPOSITORS.  See  Banks,  1,  6;  Ti^ts  and 
Trustees,  1-4. 

DIRECTORS.  See  Corporations,  3,  4,  10-13 ;  Banks,  1,  6,  7;  Trusts 
and  Trustees,  1-4. 

DISMISSAIi  OF  BILL. 

Wliere  a  court  of  equity  erroneously  cancelled  deeds  and  ordered  a 
conveyance  to  be  made  to  the  plaintiffs  and  directed  a  writ  of 
possession  to  issue  to  put  them  in  possession  of  the  land,  and  this 
Court  reversed  the  decree  on  appeal  granted  vf  Mhout  supersedeas, 
it  will  not  here  dismiss  the  bill,  but  will  remand  the  cause  with 
instructions  to  place  the  parties  in  statu  quo  and  then  dismiss  the 
bill.      WilsonsY.  Harper,  180. 

See  Chy.  PL  &  Pr.,  14. 
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DLSMISwSAL  OF  WRIT  OF  ERROR.    See  Writ  of  Error,  S,  4,  5. 
DISTRIBUTION  OF  PROCEEDS  OF  SALE.  See  Judicial  Sales,  1. 
DITCHES  AND  DRAINS.    See  Damages,  4-6. 

DOWER. 

1.  A  widow  is  not  entitled  todower  in  lands  purchased  with  partner- 

sliii)-funds  for  partnership-purposes,  until  the  partnership-debta 
are  paid.     Martin  v.  Smith,  580. 

2.  A  widow  is  not  entitled  to  dower  in  real  estate  subject  to  a  vendor's 

lien  except  as  to  the  residue  after  satisfying  such  lien.    Id. 

ELECTION  AND  ELECTION-RETURNS.    See  Writ  of  I^ohibi- 
lion,  3;  County  Commissioners,  1,  2. 

EMINENT  DOMAIN.    See  Damages,  1-3. 

EQUITY.    See  Chy,  PL  <&  Pr,,  1,  2,  3;  Injunction,  1  ;  Jurisdiction, 

4-9 ;   Vendors  and  Vendees,  1. 
ERROR.    See  Decrees,  1. 

ESTOPPEL.     See  Res  Adjudicata,  1,  2  ;  Banks,  7. 
EVIDENCE. 

1.  In  1802,  the  county  court  of  Ohio  county  made  this  order  :  **  Deed 

from  James  Caldwell  to  John  Young  was  proven  in  court  to  be 
the  act  and  deed  of  said  James  Caldwell,  who  hath  acknowledged 
the  same  in  the  presence  of  Samuel  Wharton  and  William 
Adcock,  justices  of  the  court  of  common  pleas,  and  ordered  to  be 
recorded  in  perpetuani  rei  memoriam."  The  said  deed  was 
thereupon  recorded  in  said  county  by  the  clerk  who  omitted  to 
record  said  order,  but  added  to  said  record  the  following  certifi- 
cate :  *'  A.  copy  from  the  original  w^hich  was  proven  in  court  at 
January  term,  1802,  by  a  certificate  from  under  the  hand  and  seal 
of  office  of  Mathew  Clarkson,  niayor  of  the  city  of  Philadelphia, 
and  ordered  to  be  recorded."  He  also  recorded  with  the  deed  a 
certificate  of  said  Wharton  and  Adcock,  that  the  deed  had  been 
acknowledged  before  them  in  Philadelphia,  but  no  certificate  of 
Clarkson,  mayor,  &c.    Held  : 

The  said  deed  was  a  recorded  instrument  and  a  copy  therefrom 
admissable  in  evidence  in  this  State.  Peterson  v.  Ankrom.^  56. 

2.  An  affidavit,  made  in  the  city  of  Philadelphia  in  1834  to  the  effect 

that  affiant  was  well  acquainted  with  a  deceased  person  and  his 
family,  was  offered  in  evidence  in  an  action  in  this  State  in  1882, 
to  prove  that  such  deceased  person  died  intestate  and  left  but  one 
child.  In  the  absence  of  any  proof  showing  that  the  person  who 
made  said  affidavit  was  dead,  and  that  there  were  no  persons  liv- 
ing whose  testimony  could  be  obtained  to  prove  the  facts  stated 
in  the  affidavit,  the  court  did  not  err  in  refusing  to  admit  the 
affidavit  as  evidence.    Id,  67. 
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EVIDENCE— Con^inwed. 

3.  In  an  action  for  killing  a  horse  the  plaintiff  as  a  witness  for  him- 

self stated,  that  he  had  bought  the  horse  four  or  five  years  before 
it  was  killed,  and  that  it  was  worth  when  killed  a  certain  price; 
on  cross-examination  the  defendant  asked  him,  what  he  paid  for 
the  horse,  which  question  on  objection  by  the  plaintiff  was  ex- 
cluded by  the  court.  This  was  not  error  to  the  prejudice  of  plain- 
tiffin  error  under  the  circumstances  of  this  case.  Johnson  v. 
Railroad  Co,^  570. 

4.  A  party,  who  moves  the  court  to  exclude  the  evidence  of  the  oppo- 

site side,  must  be  treated  as  a  demurrant  to  such  evidence,  at 
least  as  to  the  effect  which  is  to  be  given  to  it.    Id. 

6.  Where  the  case  made  by  the  evidence  is  such,  that  reasonable  men 
unaffected  by  bias  or  prejudice  would  be  agreed  concerning  the 
presence  or  absence  of  due  care,  the  court  would  be  justified  in 
saying  that  the  law  deduced  the  conclusion  accordingly.  7d.  571. 

6.  A  court  ought  not  to  exclude  all  the  plaintifTs  evidence  from  the 
jury  on  the  defendant's  motion,  unless  regarding  the  defendant 
as  though  he  was  a  demurrant  to  the  plaintiff's  evidence,  the 
court  would  find  for  the  demurrant.  Schwarzbachv,  Pro.  Union^ 
622. 

See  Banks,  3,  4;  Gifts,  1 ;  JAfe-Insurancey  1-5;  Jurisdiction,  12  ; 
Contracts,  4 ;  Exchmon  of  Evidence  ;  New  Trial,  2. 

EXCEPTIONS. 

If  the  circuit  court  by  its  decree  determines  a  ix>intput  in  issue  by 
the  pleadings,  or  if  the  court  on  an  exception  to  a  commissioner's 
report  decides  a  point  and  by  a  decree  refers  the  cause  back  to  the 
commissioner,  and  he  makes  a  report  in  accordance  with  the 
points  so  decided,  and  the  court  renders  either  a  final  decree  or  a 
decree  settling  the  principles  of  the  cause  upon  such  report,  the 
appellate  court  will  review  the  point  feo  decided,  though  there 
was  no  exception  in  the  circuit  court  to  the  commissioner's  report 
on  the  matters  embraced  in  the  decision  of  the  circuit  court  on 
this  point.     Kyle  v.  Conrad,  760. 

EXCESSIVE  DAMAGES.    See  False  Imprisonment,  4. 

EXCLUSION  OF  EVIDENCE. 

Where  all  of  the  evidence  introduced  by  the  plaintiff  on  the  trial  of 
his  action  is  clearly  insufficient  to  sustain  a  verdict  in  his  favor, 
should  such  verdict  be  rendered,  it  is  error  in  the  court  to  over- 
rule the  defendant's  motion  to  exclude  such  evidence  from  the 
jury,  if  made  before  any  evidence  be  offered  on  behalf  of  the  de- 
fendant.    Wandling  v.  Straw,  692. 

EXECUTORY  CONTRACT.    See  Contrcts,  4. 
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FALSE  IMPRISONMENT. 

1.  W^here  the  facts  and  grounds  actually  exist,  or  the  plaintiff  has 

probable  cause  to  believe  they  exist,  on  iwhich  an  order  for  the 
arrest  of  the  defendant  is  authorized  by  section  37  of  chapter 
106  of  the  Code,  the  plaintiff,  who  causes  an  arrest  to  be  made 
under  said  statute,  can  not  be  made  liable  in  action  of  trespass  for 
such  arrest,  merely  because  the  afHdavit  and  order  of  arrest  are 
not  regular  and  in  proper  legal  form.     Ogg  v.  Murdoch^  139. 

2.  But  in  such  case  the  order  of  arrest  is  authorized  only  in  a  pend- 

ing action  or  suit— this  is  made  a  condition  precedent ;  and  if  a 
party  makes  an  affidavit  and  causes  an  arrest  without  the  jKrud- 
ency  of  an  action  for  his  claim,  his  proceedings  will  be  void  for 
want  of  jurisdiction  to  issue  the  order  of  arrest,  and  he  will  be 
liable  for  damages  in  an  action  of  trespass  brought  by  the  party 
arrested.    Id, 

3.  The  rule  for  the  measure  of  damages  in  cases,  where  the   malice 

necessary  to  sustain  the  action  is  such  only  as  results  from  a 
groundless  act,  and  there  is  no  actual  malice  or  design  to  injui'e 
and  oppress,  is  to  allow  compensatory  damages,  that  is,  damages 
to  indemnify  the  plaintiff,  including  injury  to  property,  loss  of 
time  and  necessary  expenses,  counsel  fees  and  other  actual  loss ; 
but  not  to  allow  vindictive  or  punitive  damages.    Id, 

4.  A  case,  in  which  the  verdict  of  the  jury  was  set  aside  by  the  ap- 

pellate court,  because  the  damages  found  against  the  defendant 
were  plainly  excessive.    Id,  140. 

FERRIES. 

1.  In  proceedings  instituted  in  the  county  court  to  establish  a  ferry 

or  in  other  cases  before  the  county  court,  where  there  are  no 
formal  parties  defendants,  when  the  proceedings  are  instituted, 
the  county  court  ought  not  to  permit  any  person  lo  be  made  a 
party  defendant  or  contestant,  so  as  to  give  him  a  right  to  obtain 
a  writ  of  error  to  the  judgment  of  the  court,  if  such  person  have 
no  interest  in  the  subject-matter  before  the  court  except  such  in- 
terest as  he  has  in  common  with  all  other  members  of  the  com- 
munity.    Williamson  v.  Hays,  609. 

2.  The  county  court  should  in  such  cases  permit  any  one  to  become  a 

contestant  and  party  to  the  proceeding,  so  as  to  give  him  a  right 
to  oh)tain  a  writ  of  error  to  the  judgment,  if  such  person  has  a 
peculiar  interest  in  the  controversy  diflerent  from  that  of  all 
other  members  of  the  coumiunity,  though  this  interest  be  not  a 
vested  right,  which  could  be  infringed  by  the  judgment  of  the 
court,  and  which  might  entitle  him  to  j3oeuniary  comjwnsation 
Id, 

3.  Upon  the  application  of  a  party  to  the  county  court  for  the  c^talw 

lishment  of  a  new  ferry  across  a  stream,  where  there  is  a  ferry 
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already  established  in  close  proximity  to  the  site  of  the  proposed 
ferry,  the  county  court  should  permit  the  proprietor  of  the  old 
ferr^'  to  be  made  a  party  contestant;  and  if  this  be  done,  such 
proprietor  is  entitled  to  apply  for  a  writ  of  error  to  the  judgment 
of  the  county  court  establishing  the  new  ferry.    Id. 

4.  In  such  a  case  an  important  enquiry  to  be  made  by  the  county 
court  before  establishing  such  new  ferry  is,  whether  the  travel 
and  business  across  the  stream  is  or  is  not  sufiicient  to  support 
reasonably  well  two  ferries,  as  the  result  of  such  enquiry  must 
have  much  weight  in  determining  the  question,  whether  the 
new  ferry  should  or  should  not  be  established.    Id. 

FIDUCIARIES.     See  Corporaiiom^  3,  4  ;  Adminisfra(o?'s. 

FORFEITED  LANDS.     See  Judicial  SciIch,  10. 

FORFEITURE  OF  POLICY.    See  Life-Inmrance,  1 1-13. 

FRANCHISE.    See  Railroad,  1-8. 

FRAUD. 

1,  A  case  in  which  it  is  held,  that  the  contract  and  notes  were  not 
procured  by  fraud,  and  that  the  notes  had  a  sufficient  considera- 
tion to  support  them.     Knott  v.  Seainanda,  99. 

2  Misrepresentation  of  quantity  or  quality  of  land  in  a  sale  thereof, 
in  order  to  amount  to  fraud;  must  not  be  about  a  trifling  or  im- 
material thing  and  must  not  be  vague  and  inconclusive  in  its  na- 
ture, nor  a  mere  matter  of  opinion,  nor  about  a  fact  equally  open 
to  the  enquiry  of  both  parties,  in  regard  to  which  neither  could 
be  presumed  to  trust  the  other  ;  and  when  the  misrepresentation 
is  material  and  not  vague,  in  order  to  amount  to  frauc^,  it  must 
have  been  actually  relied  upon  by  the  other  party,  who  must 
have  been  misled  thereby  to  his  injury.  Wamaley  v.  Currence^ 
543. 

See  Instructions^  3  ;  Husband  and  Wife,  1,4;  Grantor  and  Oran- 
tecy  1,  2 ;  (7%.  PL  A  Pr,,  10 ;  Attorney  and  Client,  1,  2,  3;  Trusts 
and  Trustees,  5,  10  ;  I/if e^ Insurance,  9  ;  Assignment yl-i  ;  Ju- 
dicial Sale,  8 ;  Corporations,  12,  14. 

GENERAL  REPLICATION.     See  Chy.  PL  <Sr  Pr,,  10,  11. 

GIFTS. 

1.  A  widow  flies  her  bill  as  administratrix  of  her  deceased  husband 
claiming  as  her  own  certain  bonds,  which  she  avers  were  given  to 
her  by  her  intestate  husband  before  and  in  consideration  of  mar- 
riage.   Held  : 

I.  She  is  an  incompetent  witness  to  prove  the  gift  or  delivery  of 
said  bonds,  and  objection  to  her  competency  may  be  made 
for  the  first  time  in  the  appellate  court. 
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II.  To  sustain  such  gift  it  must  be  shown  by  clear,  unequivocal 
and  convincing  proof,  that  the  donor  delivered  the  bonds  or 
property  to  the  donee  with  an  intention  to  part  absolutely 
with  the  title  and  possession  of  it.    Martin  v.  Smith,  580. 

2.  A  case  in  which  the  claim  of  such  gift  is  not  sustained  by  the  evi- 
dence.   Id . 

GRANTOR  AND  GRANTEE. 

1.  If  a  deed  be  set  aside  as  fraudulent  and  void  as  to  creditors  of  the 

grantor,  because  the  same  was  made  with  intent  to  hinder,  delay 
and  defraud  such  creditors,  and  a  part  of  the  consideration  of 
such  deed  was  the  satisfaction  of  a  bona  fide  debt,  due  from  the 
grantor  to  the  grantee,  such  fraudulent  grantee  is  not  entitled  to 
charge  the  lands  thereby  attempted  to  be  conveyed  with  the 
amount  of  such  bona  flde  debt.    Bank  v.  Wilson,  243. 

2.  If  the  court  by  its  decree  has  cancelled  and  set  aside  such  fraudu- 

lent deed  and  charged  the  lands  thereby  attempted  to  be  con- 
veyed with  the  amount  of  such  debt  due  to  such  fraudulent 
grantee,  such  decree  is  erroneous  and  will  for  that  cause  be  re- 
versed.   Id, 

GREENBRIER  COUNTY.    See  Judicial  Notice,  1. 

HABEAS  CORPUS 

If  upon  the  hearing  of  a  writ  of  habeas  cof^pus  the  court  or  judge  is 
satisfied,  that  the  oflTence,  for  which  the  prisoner  was  held,  was 
committed  within  the  jurisdiction  of  the  court,  the  prisoner 
should  not  be  discharged,  although  the  process,  on  which  he  was 
arrested  and  committed,  was  informal  and  not  in  compliance 
with  the  law.    State  v.  Plants,  119. 

HOTCHPOT. 

1.  If  a  father  dies  intestate  having  advanced  to  some  of  his  children 

by  conveying  to  them  real  estate  and  giving  to  them  personal 
property  by  way  of  advancement,  when  his  estate  is  divide<l  and 
distributed,  his  children,  to  whom  such  advancements  have  been 
made,  should  be  charged,  when  their  advancements  are  brought 
into  hotchpot,  with  the  value  of  the  property  advanced,  when  re- 
ceived, but  not  with  the  rents  and  profits  of  the  land  conveyed 
to  them  severally,  nor  with  the  increase  of  the  personal  properties, 
nor  witli  the  interest  on  the  value  received  of  either  the  real  or 
personal  property  during  the  lifetime  of  the  father;  but  they 
must  be  charged  with  interest  from  the  death  of  the  father  on  the 
value  when  received  of  all  property  real  or  personal  so  advanced. 
K^le  V.  Conrad,  760. 

2.  If  a  father  convey  in  fee  simple  to  a  daughter  and  her  children 

born  or  to  be  born  or  simply  a  daughter  and  her  children  a  tract 
of  land  by  way  of  advancement,  the  whole  of  such  tract  of  land 
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should  be  regarded  as  an  arlvancement  to  the  daughter,  and  if  her 
father  dies  intestate,  she  should  be  charged  with  the/66  simple 
value  at  the  time  the  land  is  given  of  the  entire  tract  of  land  with 
interest  on  this  value  from  the  death  of  the  father.    Id, 

3.  It  will  make  no  difference  In  such  cases,  whether  the  consideration 
for  the  deed  is  recited  to  be  the  natural  love  and  afTection  of  the 
father  for  the  daughter  or  the  natural  love  and  affection  of  the 
father  for  his  daughter  and  her  children.  In  either  case  it  must 
be  regarded  as  an  advancement  to  the  daughter  of  the  whole  tract 
of  land.    Id. 

HUNTINGTON.    See  Municipal  Court  of  Huntington. 

HUSBAND  AND  WIFE. 

1.  If,  without  any  fraudulent  intent,  a  man  not  indebted  at  the  time 

makes  a  voluntary  settlement  of  real  estate  upon  his  wife,  and 
he  afterwards  becomes  insolvent,  such  voluntary  settlement  will 
not  for  that  cause  alone  be  set  aside  in  favor  of  subsequent  credi- 
itors  of  the  husband.    Bank  v.  IFitoon,  242. 

2.  If  a  man  incurs  debts  for  moneys  advanced  or  loaned  to  him,  which 

with  large  amounts  of  other  moneys  of  his  own  are  voluntarily 
and  without  consideration  deemed  valuable  law  used  and  in- 
vested by  him  in  making  valuable  improvements  upon  the  real 
estate  so  settled  upon  his  wife,  and  in  consequence  thereof  he  be- 
comes insolvent,  and  the  moneys  so  advanced  or  loaned  to  him 
remain  unpaid,  such  creditors  may  charge  the  said  moneys  upon 
the  said  real  estate  in  the  possession  of  his  wife.    Id. 

3.  If,  to  secure  such  moneys  so  borrowed  and  invested  by  him  in 

making  valuable  improvements  on  the  real  estate  so  settled  upon 
his  wife,  the  husband  executes  a  deed  of  trust  upon  his  other 
lands  and  then  becomes  insolvent,  and  such  debt  remains  unpaid, 
the  creditor  so  lending  such  money  is  not  confined  to  the  security 
alTorded  by  said  deed  of  trust,  but  he  may  in  such  case  charge 
his  debt  upon  the  real  estate  of  the  wife  in  which  his  money  has 
been  invested.    Id.  243. 

4.  If  a  man  largely  indebted  at  the  time  voluntarily  and  without  con- 

sideration deemed  valuable  in  law  incumbers  all  his  lands  and 
invests  the  proceeds  of  the  incumbrance-debt  in  making  valuable 
improvements  upon  his  wife's  separate  real  estate  and  then  be- 
comes insolvent  and  the  incumbrance  remains  unsatisfied,  such 
incumbrance-debt  will  in  a  court  of  equity  be  regarded  as  a  gift 
to  the  wife  and  fraudulent  as  to *his  creditors,  whose  debts  existed 
at  the  time  the  incumbrance  was  created,  and  the  said  real  estate 
of  the  wife  in  her  possession,  as  well  as  the  land  incumbered,  will 
be  held  liable  for  the  payment  of  the  debts  of  her  husband,  which 
existed  at  the  time  the  incumbrance  was  created.  Id. 
Bee  Redemption  of  Lands,  1. 
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INDICTMENT. 

1.  Upon  an  indictment  under  section  1,  chapter  107,  Acts  of  1877,  for 

selling  spirituous  liquors  witliout  a  State  license  therefor,  if  the 
record  shows  that  an  *Mndictinent  for  unlawful  retailing''  was 
found,  such  record  is  sufficient  toshow  thefinding  of  suchindict- 
ment  by  the  grand  jury.    State  v.  Chapman^  408. 

2.  An  indictment  for  conspiracy  and  the  felonious  taking  and  carry- 

ingaway  of  personal  property,  under  section  ten,  chapter  one  hun- 
dred and  thirty-ftve  of  the  A.cts  of  1882,  Icnown  as  the  "Red 
Men's  Act,"  is  not  sustained  by  the  proof  that  the  property  was 
obtained  by  false  pretenses  with  the  owner's  consent  and  without 
force  or  threats.  The  taking  cuntemplateil,  by  said  act  is  by  phys- 
ical force  or  against  the  owner's  consent.    State  v.  Porter^  685. 

INFANTS.    See  Statute  of  Limitations,  2,  3. 

INFORMALITIES.    See  Habeas  Corpus,  1 ;  False  Imprisonment ,  1. 

INJUNCTION. 

1.  Equity  will  enjoin  the  collection  of  a  judgment  in  favor  of  an  in- 

solvent plaintiff,  who  is  a  judgment-debtor  to  the  defendant,  to 
the  extent  of  such  indebtedness.    Beard  v.  Beard,  486. 

2.  Upon  a  dissolution  of  injunction  it  is  not  only  proper,  but  it  is  re- 

quired by  section  twelve  of  chapter  seventy-eight  of  the  Acts  of 
1882,  that  a  personal  decree  should  be  rendered  against  the  defend- 
ant for  the  judgment,  interest,  costs  and  damages  at  ten  percent, 
in  lieu  of  interest,  while  the  judgment  was  enjoined.  Wamsle^ 
V.  Ourrence,  544. 

See  Chi/.  PL  <fc  iV.,  3  ;  Jurisdiction,  5 ;  Confession  of  Judgment, 
1-3  ;  Set-off,  6. 
INSOLVENT  DEBTOR.     See  Husband  and  Wife,  1-4  ;  Banks,  2-7  ; 
Irusts  and  Trustees,  1-4 ;  Asnlynment. 

INSTRUCTIONS. 

1.  A  court  ought  not  to  give  any  instruction  asked,  when  there  Is  no 

evidence  in  the  case  tending  to  prove  the  facts,  on  which  the  in- 
struction is  based.    Hutchinson  v.  Parkersburg,  227. 

2.  In  an  action  on  a  bond  with  collateral  condition,  to  which  theonly 

plea  is  conditions  performed,  an  instruction,  which  assumes  that 
the  defendant,  a  tax-collector,  may  have  received  interest  on  the 
taxes  collected  by  him  or  their  proceeds  which  it  was  his  duty  to 
pay  to  the  plaintiff,  and  places  the  burden  of  proving  that  he  has 
not  paid  or  accounted  for  said  interest  on  the  plaintiff,  is  errone- 
ous and  was  properly  refused.    Wheeling  v.  Bla4:k,  268. 

3.  An  instruction  is  erroneous  which  tells  the  jury,  that,  in  order  to 

recover  for  items  omitted  In  a  settlement,  the  plaintiff  must  not 
only  prove  that  there  was  such  omission,  but  that  it  was  fraudu- 
lently procured  or  made  unintentionally  and  through  mistake, 
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and  that  in  the  absence  of  any  evidence  of  the  circumstances  at- 
tending the  settlement  the  jury  can  not  infer  the  existence  of 
such  fraud  or  mistalce ;  and  especially  is  it  so,  when  there  is  evi- 
dence in  the  case  tending  to  show  that  such  omission  was  caused 
by  the  suppression  of  facts  on  the  part  of  the  defendant  which  it 
was  his  duty  to  disclose.     Id. 

See  Rules  of  Court,  1. 

I NSURANCE.    See  Life-Inmrance,  1-14. 

INTEREST.    See  Municipal  Corporations,  5,  6 ;  Chy.  PL  A  Pr.  6. 

INTERLOCUTORY  ORDERS.  See  Judicial  Sales,  6 ;  Appeals, 
1-3. 

JUDGMENT.  See  Arbitration  and  Arbitrators,  1,  2;  Ees  Adjudi- 
cata,  \,  2. 

JUDICIAL  NOTICE. 

The  Court  will  take  judicial  notice  of  the  fact,  that  Greenbrier  county 
was  all  the  time  during  the  war  within  the  Confederate  lines, 
and  that  Confederate  money  was  the  general  currency  .in  circula- 
tion there.    Ilix  v.  Hix,  481. 

See  Municipal  Corporations,  4. 

JUDICIAL  SALE. 

1.  A  debtor  cannot  have  a  decree  reversed  confirming  a  sale  of  real 

estate  for  an  error  in  the  decree  ordering  the  sale,  when  he  has 
taken  no  steps  in  the  court  below  before  such  confirmation  to  re- 
sist the  same.  But  such  decree,  so  far  as  it  confirms  the  sale,  may 
be  affirmed,  and  so  far  as  it  orders  a  distribution  of  the  proceeds 
of  sale,  may  be  reversed.     Park  v.  Petroleum  Co,,  109. 

2.  The  purchaser  of  property  at  a  judicial  sale,  which  before  con- 

firmation thereof  has  been  set  aside  by  a  subsequent  decree  di- 
recting the  property  to  be  re-offered  for  sale,  can  not  appeal  from 
such  decree,  before  such  re-sale  has  been  made  and  confirmed. 
Childs  V.  Hurd,  530. 

3.  A  decree  setting  aside  a  judicial  sale,  which   has  not  been  con- 

firmed, and  directing  the  property  to  be  re-offered  for  sale  is  not 
a  decree  **  which  requires  the  possession  or  title  of  the  property 
to  be  changed,''  within  the  meaning  of  the  seventh  clause  of  the 
first  section  of  chapter  136  of  the  Code  of  West  Virginia,  as 
amended  by  chapter  157  of  the  Acts  of  the  Legislature  of  1882. 
Id.  531. 

4.  The  CHses  of  Roberts  v.  Roberts,  13  Grat.  639,  and  of  Kable  v. 

Mitchell,  9  W.  Va.  492,  so  far  as  they  or  either  of  them  may  seem 
to  authorize  a  purchaser  at  a  judicial  sate,  which  before  confirm- 
ation thereof  has  been  set  aside,  to  appeal  from  the  decree  setting 
the  sale  aside  and  directing  the  property  to  be  re-offered  for  sale 
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before  such  resale  has  been  made  and  confirmed^  are  overruled. . 
Id. 

5.  Where  land  has  been  sold  under  and  confirmed  by  decrees  of  court, 

the  sale  may  be  set  aside  for  error  in  the  decree  ordering  the  sale, 
if  it  clearly  appears  that  the  land,  on  account  of  such  error,  sold 
for  materially  less  than  it  otherwise  would  have  done,  especially 
if  the  purchaser  was  a  party  to  the  suit.    Martin  v.  Smith,  580. 

6.  The  rights  of  parties  to  a  suit  are  such  as  are  settled  by  the  ulti- 

mate results,  and  are  in  no  respect  affected  by  intermediate  orders 
and  decrees  which  are  reversed  or  vacated  before  the  final  termi- 
nation of  the  suit.    Lynch  v.  Andrews,  761. 

7.  Pendente  lite  purchasers  are  bound  by  the  decrees  entered  affect- 

ing the  property  so  purchased  by  them,  although  they  may  not 
be  parties  to  the  suit.    Id, 

8  If  such  purchaser  has  notice  in  fact  of  the -litigation  involving  the 
title  to  the  property  so  purchased,  his  purchase  will  be  deemed 
fraudulent.    Id. 

9.  The  statute  of  limitations  does  not  run  in  favor  of  a  pendente  lite 

purchaser.  Such  purchaser  in  possession  of  land  so  purchased 
will  not  be  regarded  as  holding  it  adverse  to  the  parties  to  the  suit 
during  the  litigation.    Id, 

10.  Land  is  sold  at  a  judicial  sale,  the  sale  confirmed  and  a  convey- 
ance made  to  the  purchaser  and  he  takes  possession  ;  the  litiga- 
tion continues,  and  after  the  purchaser  has  been  in  the  actual 
possession  of  the  land,  under  such  conveyance,  for  more  than  ten 
years,  the  decrees  ordering  and  confirming  the  sale  are  reversed 
and  declared  void  and  the  sale  set  aside  for  the  w^ant  of  jurisdic- 
tion in  the  court  to  order  the  sale ;  during  all  this  time  the  taxes 
on  the  land  are  paid  by  the  purchaser  and  the  same  is  not  charged 
for  taxes  to  the  owner  and  he  pays  no  taxes  on  it.  Held  ; 

I.  The  possession  of  such  purchaser  under  such  void  sale  is  not 

adverse  to  the  owner. 

II.  The  payment  of  the  taxes  by  such  purchaser  inures  to  the 
benefit  of  the  owner  and  the  State  can  have  no  claim  against 
the  owner  for  taxes  on  the  land  and  his  title  can  not  become 
forfeited  for  not  also  paying  taxes  on  the  land. 

III.  The  vendee  of  such  purchaser  can  occupy  no  higher  posi- 
tion or  acquire  any  better  right  to  the  land  as  against  the 
owner  during  the  litigation  than  that  held  and  acquired  by 
his  vendor.    Id. 

See  Chy.  PL  d'  Pr.,  5. 
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JURISDICTION. 

1.  The  jurisdiction  of  West  Virginia  is  co-extensive  with  the  water 

of  the  Ohio  river  while  con  fined  with  in  its  banks.  Statev,  Plants^ 
119. 

2.  The  State  of  West  Virginia  in  the  proper  county  has  jurisdiction  of 

offences  committed  on  a  boat,  which  is  afloat  on  the  Ohio  river 
while  confined  within  its  banks,  whether  such  boat  is  or  is  not 
fastened  to  some  object  on  the  bank.    Id, 

3.  P.  opposite  to  Bavenswood  in  Jackson  county  West  Virginia  on 

the  Ohio  side  of  the  Ohio  river  sold  spirituous  liquors  in  a  boat 
which  was  afloat  on  the  river  beyond  low  water  mark  but  fas- 
tened by  a  rope  to  the  bank.    Held  : 

TheofiTence,  it  one,  was  committed  within  the  jurisdiction  of  West 
Virginia.    Id. 

4.  As  a  general  rule  equity  has  no  jurisdiction,  when  there  is  a  plain 

adequate  and  complete  remedy  at  law.    Miller  v.  Miller^  495. 

5.  As  a  general  rule,  where  a  court  of  law  has  taken  jurisdiction  of  a 

legal  claim,  and  the  defendant  has  a  claim  for  a  balance,  which 
he  alleges  to  be  due  him  from  the  plain tifiT  on  the  settlement  of 
accounts,  which  can  only  be  settled  in  a  court  of  equity,  as  a  part- 
nership-account or  the  account  of  a  personal  representative  of  a 
decedent,  a  court  of  equity  will  not  suspend  the  course  of  legal 
proceedings  by  injunction  for  the  purpose  of  enabling  the  defend- 
ant in  the  common  law  suit  to  have  these  accounts  settled  in  equity 
and  the  balance,  which  he  claims,  ascertained  and  allowed  as  an 
offset  against  the  plaintifTs  demand  in  a  suit  at  law.    Id, 

6.  It  is  a  general  rule,  that  courts  of  equity  do  not  entertain  jurisdic- 

tion to  give  relief  by  way  of  compensation  or  damages  for  breaches 
of  contract  and  other  wrongs  cognizable  at  law,  where  these  con- 
stitute the  sole  objects  of  the  bill.  In  equity  relief  in  such  cases 
can  be  granted  only  as  incidental  to  other  reliefsought  by  the  bill 
and  granted  by  the  court ;  or  when  there  is  no  adequate  remedy 
at  law  ;  or  when  some  peculiar  equity  intervenes.  Laidley  v. 
Laidley^  525. 

7.  Averments  in  a  bill  of  facts  showing  equitable  jurisdiction,  which 

are  shown  by  other  averments  and  the  manifest  objects  of  the  bill 
to  be  merely  colorable,  will  not  give  equity  jurisdiction,  if  the 
real  cause  of  action  is  one  for  which  the  plaintifiT  has  a  full  and 
adequate  remedy  at  law.    Id. 

8.  A  vendee  of  land  files  his  bill  in  equity  against  his  vendor  alleg 

ing,  that  he  was  induced  to  buy  the  land  and  pay  the  purchase- 
money  upon  the  false  and  fraudulent  representations  of  the  vendor, 
that  the  title  was  perfect  and  unencumbered,  when  in  fact  the 
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land  was  subject  to  a  vendor's  lien  in  favor  of  a  former  grantor| 
under  which  it  was  subsequently  sold,  whereby  he  lost  the  land 
and  the  amount  paid  for  it,  and  praying,  that  the  contract  of  sale 
and  deed  to  him  for  tlie  land  may  be  rescinded  and  the  vendor 
compelled  to  refund  the  purchase-money.  On  demurrer  the  cir- 
cuit court  dismissed  the  bill.    Held  : 

This  was  not  error.    Id.  526. 

9.  Under  section  1  of  chapter  106  of  the  Acts  of  1882  a  court  of  equity 

has  no  jurisdiction  of  a  purely  legal  claim,  and  no  attachment 
can  issue  in  such  a  case ;  and  the  court  having  no  jurisdiction,  the 
decree  entered  in  such  case  will  be  reversed  by  the  appellate  court 
and  the  bill  dismissed.    Peyton  v.  Cabell^  540. 

10.  The  validity  of  a  judgment  of  a  court  of  record  can  not  be  collat- 
erally attacked,  on  the  ground  that  the  court  had  no  jurisdiction, 
unless  the  want  of  jurisdiction  appears  upon  the  face  of  the  rec- 
ord.    Wandling  v.  Straw ^  692. 

11.  If  it  appears  by  the  record  that  an  attorney  appeared  for  the  de- 
fendant in  a  court  of  general  jurisdiction,  such  appearance  gives 
the  court  jurisdiction  of  the  person  of  the  defendant;  and  if  the 
attorney  so  appeared  without  his  authority,  that  fact  can  not  be 
shown  as  a  defence  at  law  in  any  action  or  proceeding  upon  the 
judgment,  where  the  same  may  properly  be  used  as  evidence  of 
the  right  thereby  established.    Id. 

12.  In  5iny  action  or  proceeding  at  law  upon  a  judgment  of  a  court  of 
general  jurisdiction  l)etween  the  parties  thereto,  in  which  such 
judgment  may  properly  be  used  as  evidence  of  the  right  thereby 
established,  the  defendant  as  a  matter  of  defence  at  law  can  not 
show,  that  the  court  did  not  acquire  jurisdiction  of  the  defendant, 
except  by  an  inspection  of  the  record.    Id. 

See  Arbitration  and  Arbitrators,  1 ;  Corporations,  9,  (VII,  VIII) ; 
Principal  and  Agent,  2  ;  PL  <b  Pr.,  14;  Municipal  C(.  of 
Huntington,  1  ;  Vendors  and  Vendees,  1 ;  False  Imprison- 
ment,  2. 

JURY.    See  Negligence,  1,  2. 

JURY-FEES.    See  Mundpal  Ct.  of  HunHngton,  2. 

JUSTICE  OF  THE  PEACE 

The  provision  of  section  13  of  article  III.  of  the  Constitution  of  this 
State  as  amended  in  1880,  which  declares,  that  ^*  No  fact  tried  by 
a  jury  shall  be  otherwise  re-examined  in  any  case  than  accord- 
ing to  the  rules  of  common  law,''  applies  to  cases  tried  by  a  jury 
of  six  before  a  justice,  and  prohibits  the  re-trial  of  such  cases  by 
the  circuit  court  under  the  provisions  of  chapter  8,  Acts  of  1881. 
Barlow  v.  Daniels,  512. 
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LANDLORD  AND  TENANT. 

1 .  The  simple  fact,  that  a  tenant  moves  off  the  leased  premises  during 

his  term,  does  not  entitle  his  landlord  to  enter  and  put  another 
tenant  in  possession  ;  and  if  the  landlord  does  so  enter  during 
the  term,  the  first  lessee  may  recover  the  premises  from  the  sec- 
ond lessee  by  action  of  unlawful  entry  and  detainer.  Chancey  v. 
SmUh,  4(4. 

2.  In  an  action  of  unlawful  entry  and  detainer  commenced  before  a 

justice  and  taken  by  appeal  to  the  circuit  court  the  jury  are 
sworn  on  the  trial  of  the  appeal  to  *'  try  the  issue  joined''  instead 
of  being  sworn  **  to  try  whether  the  defendant  unlawfully  with- 
holds the  premises  in  controversy  ;"  all  the  facts  are  certified  and 
show  that  the  case  was  tried  on  its  merits,  and  that  no  injustice 
was  done  the  plaintiff  in  error  by  reason  of  this  irregularity. 
Held: 

This  is  not  such  error  as  will  warrant  the  appellate  court  in  re- 
versing the  judgment,  especially  when  no  objection  to  this 
irregularity  was  made  in  the  trial-court.    Id,  405. 
L  ACH  ES.    See  Banks,  6. 

LEQI8TATURE.    See  PI,  &  iV.,  14 ;  Bailroads,  1-^. 
LIABILITY  OF  STOCKHOLDERS.    See  Corporations,  9. 
LICENSE.    See  Railroads,  1-8  ;  Indictment ;  Municipal  Corpora- 
tions, 7. 
LIENS.    See  CAy.  PL  <«r  Pr.,  5. 
LIFE-ESTATE.    See  Tenant  by  the  Curtesy, 
LIFE-INSURANCE. 

1.  A  suit  is  brought  by  the  wife  and  children  on  a  life-policy  issued 
on  the  life  of  a  man  for  their  benefit ;  they  prove  the  issuing  of 
the  policy  sued  upon  by  the  defendant ;  and  that  it  was  issued  for 
the  benefit  of  the  plaintifis  ;  that  the  man  insured  died  more  than 
six  months  before  the  bringing  of  the  suit  ;  that  the  proof  of  his 
death  required  by  the  policy  to  be  delivered  ninety  days  before 
the  policy  should  be  payable  was  delivered  to  the  defendant  more 
than  ninety  days  before  the  suit  was  brought;  that  more  than  a 
month  before  the  suit  was  brought  the  defendant  refused  to  pay 
the  policy  when  called  upon  by  the  plaintiffs  to  do  so,  and  did  so 
without  making  any  objection  to  the  proofs  of  death  of  the  person 
whose  life  was  insured,  but  the  plaintiffs  did  not  produce  proofs 
of  the  death,  which  had  been  delivered  to  the  defendant,  though 
they  could  have  produced  them,  and  did  not  show  that  they  had 
offered  to  deliver  up  the  policy  on  payment  of  the  amount  to  the 
defendant,  the  policy  requiring  the  payment  to  be  made  after 
proof  of  the  death  of  the  insured  upon  receipt  and  surrender  of 
the  policy.  Held  : 
On  motion  by  the  defendant  to  exclude  the  plaintifi^s  evidence, 

this  being  all  of  it,  the  court  did  not  err  in  overruling  the 

motion.    Sohwarzbach  v.  Pro,  Union,  622. 
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2.  In  such  a  suit,  the  defendant  having  on  demand  of  the  plaintifi 

produced  the  proofs  of  the  deatli  of  the  insured,  the  court  may 
properly  allow  the  plaintifTto  read  to  the  jury  the  endorsementB 
on  the  hack  of  such  proofs  for  the  purpose  of  showing  when  they 
were  received  by  the  defendant,  without  requiring  the  plaintiflT 
to  read  to  the  jury  the  proofis  of  death.    Id, 

3.  If  declarations  in  such  cases  were  made  by  the  insured  as  to  his 

having  had  at  some  previous  time  a  severe  attack  of  sickness,  in 
contradiction  of  his  statement  in  the  application  for  the  policy, 
whether  these  declarations  were  made  before  or  after  the  issuing 
of  the  policy  being  mere  hearsay  evidence,  they  are  inadmissible 
as  evidence  against  the  plaintiffs.    Id, 

4.  Though  the  policy  provides  for  the  amount  named  being  paid  upon 

the  receipt  by  the  defendant  of  the  policy,  still,  if  the  defendant 
positively  refuses  to  pay  the  policy  because  unjust,  the  plaintlflk 
could  sue  upon  it  and  recover  without  proving  that  they  offered 
to  surrender  the  policy  on  its  payment.    Id,  623. 

5.  A  question  asked  of  the  examining  physician  and  of  a  man  en- 

gaged in  the  insurance-business  as  experts,  as  to  what  would  be 
the  character  of  the  risk  of  a  man's  life,  if  within  three  months  he 
had  had  a  hemorrhage  of  the  stomach,  was  properly  not  allowed 
to  be  put  or  answered.    Id, 

6.  If  the  answers  of  the  insured  to  the  questions  propounded  to  him 

on  the  application,  which  are  made  a  part  of  the  policy,  are  by  the 
policy  warranted  to  be  true,  this  removes  their  materiality  froni 
the  consideration  of  the  jury ;  and  if  any  of  the  answers  are  false 
in  fact,  the  policy  is  thereby  forfeited,  though  the  answers  were 
made  in  perfect  good  fath.    Id, 

7.  But  in  determining  whether  the  answers  by  the  insured  in  the 

application  are  warranties  or  representations,  the  court  leans  in 
favor  of  construing  the  policy  as  making  them  representations 
rather  than  warranties  ;  and  if  a  portion  of  the  policy  or  applica- 
tion would  indicate  them  to  be  warranties,  but  another  portion  of 
the  application  shows,  that  they  were  to  be  regarded  as  represen- 
tations, the  answers  to  these  question s  will  not  be  regarded  as 
warranted  to  be  true.    Id. 

8.  Though  the  policy  be  construed  as  not  warranting  the  truth  of  the 

answers  of  the  insured,  yet  if  these  answers  to  specific  questions 
are  misrepresentations,  the  policy  will  be  avoided,  whether  the 
court  or  jury  regard  the  answers  as  material  or  not;  for  the  par- 
ties by  putting  and  answering  such  questions  have  declared,  that 
they  regarded  them  as  material.     Id, 

9.  But  a  false  answer  to  a  question,  in  order  to  be  such  a  misrepresen- 
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tation  as  will  forfeit  a  policy,  must  be  fraudulently  false,  that  is 
in  making  the  answer  the  insured  must  be  guilty  of  actual  fraud, 
or  legal  fraud.  By  actual  fraud  is  meant  an  intention  to  deceive  ; 
but  legal  fraud  may  exist,  where  there  is  no  intention  to  deceive, 
as  where  the  insured  states  in  his  answer,  that  he  knows  person- 
ally, that  his  answer  is  true,  when  it  really  is  not  true,  or  when 
the  answer  contains  a  statement  which  from  its  nature  the  insur- 
ers must  necessarily  regard  as  made  on  the  personal  knowledge 
of  the  insured,  which  statement  is  false,  in  both  these  cases  the 
insured  is  guilty  of  a  legal  fraud,  which  will  forfeit  the  policy, 
though  the  false  statement  was  made  without  any  intent  to  de- 
ceive but  was  the  result  of  carelessness  or  forgetfulness.    Id. 

10.  But  if  the  answer  is  such,  as  must  have  been  made  not  on  the 
personal  knowledge  of  the  insured  but  upon  his  best  judgment 
and  belief,  as  that  he  was  of  "sound  body,'*  and  it  be  untrue,  it 
will  still  not  forfeit  the  policy,  if  the  answer  was  made  in  perfect 
good  faith,  and  the  insured  had  no  suspicion,  that  he  was  unsound 
of  body,  though  it  be  afterwards  shown  that  he  had  then  a  fatal 
internal  disease,  of  which  he  afterwards  died.  Perfect  good 
faith  is  all  that  is  required  in  such  a  case.    Id. 

11.  If  an  agent  of  au  insurance  company  fills  up  the  answer  of  the 
insured  in  a  printed  formof  application  furnished  to  the  agent  by 
the  insurance  company  and  procures  the  insured  to  sign  such 
application,  and  in  this  application  the  age  at  has  filled  up  an 
answer  to  a  question,  which  he  never  propounded  to  the  insured, 
and  the  insured  trusting  to  this  agent  never  read  the  application, 
and  did  not  know,  that  it  showed  any  such  question  to  have  been 
put  or  answered,  though  he  may  have  had  an  opportunity  of 
reading  the  application  either  before  or  after  he  signed  it,  yet  if 
such  answer  to  such  question  so  inserted  in  the  application  with- 
out the  knowledge  of  the  insured  be  false,  it  can  not  operate  as  a 
forfeiture  of  the  policy,  as  the  making  of  such  answer  under  these 
circumstances  will  not  be  regarded  as  the  answer  of  the  insured 
but  as  the  act  of  the  insurance  company  by  its  agent.    Id.  624. 

12.  If,  when  an  insurance  company  issues  a  policy,  it  knows  certain 
facts,  which  are  material  to  the  risk  taken,  it  can  not  claim  a  for- 
feiture of  the  policy  because  of  the  existence  of  these  facts,  thougli 
the  insured  in  his  answer  to  questions  may  have  stated  that  such 
facts  did  not  exist.    Id. 

13.  If  after  the  issuing  of  a  policy  certain  facts  become  known  to  an 
insurance  company,  which,  under  the  terms  of  the  policy  it  has 

.  issued,  wonld  operate  as  a  forfeiture  of  the  policy,  and  the  com- 
pany, after  it  has  acquired  the  knowledge  of  these  facts  continues 
to  receive  premiums  from  the  insured  or  to  levy  assessments  on 
him  and  to  receive  payment  of  these  assessments  from  the  in- 
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sureci,  such  conduct  of  the  company  will  estop  it  from  claiming, 
that  Hucl)  facts  so  known  to  it  operate  as  a  forfeiture  of  the  policy. 
Id. 

14.  If  a  life-policy  contuins  a  provision,  that  the  amount  of  the  insur- 
ance shall  be  payable  ninety  days  after  the  proof  of  the  death  of 
the  insured  is  delivered  to  the  company,  and  a  suit  is  brought  on 
Much  policy  under  chapter  66,  Acts  of  1877,  or  under  chapter  71, 
Acts  of  1882,  section  61,  et  seq,,  and  the  defendant  fails  in  his 
statement  of  defences  to  state  that  he  relies  upon  the  failure  of  the 
plaintiff  to  furnish  these  proofs  of  the  death  of  the  insured  to  the  de- 
f»*ndant  before  suit  was  brought,  still  the  plaintiffs  can  not  recover 
without  proving,  that  they  furnished  these  proofs  of  the  death 
of  the  insured  as  required  by  the  policy ;  for  this  constitutes  a 
part  of  the  plaintiffs'  case,  and  without  this  proof  they  do  not 
make  out  a  prima  facie  case,  and  it  does  not  constitute  a  matter 
of  defence  and  therefore  need  not  be  stated  in  the  statement  of 
the  defences  filed  by  the  defendants.    Id. 

MARRIED  WOMEN.  See  Husband  and  Wife;  Redemption  of 
Landf  1. 

MAYOR'8  COURT.    See  PL  &  Pr.,  16, 

IkiEASURE  OF  DAMAGES.  See  Becoupment,  3  ;  Ihl^e  Imprison- 
menty  3  ;  Damages^  6. 

MEETINGS  OF  STOCKHOLDERS.    See  Corporations,  1, 2,  4. 

MINISTERIAL  TRIBUNALS.    See  WHt  of  Prohibition,  2. 

MISTAKE.    See  Instructions,  3. 

MORTGAGE,    See  Parties,  3. 

MUNICIPAL  CORPORATIONS. 

1.  Where  by  the  charter  or  organic  law  of  a  municipal  corporation 
the  officers  are  to  be  elected  for  a  term  of  years  specified,  and  the 
charter  or  ordinance  contains  no  restrictive  clause  or  words,  the 
the  officers  continued  to  hold  and  exercise  their  offices,  after  the 
expiration  of  such  specified  term,  until  they  aresuperseded  by  the 
election  of  other  officers  in  their  places.     Wheeling  v.  Black,  266 

2  B.  having  been  elected  by  the  council  of  the  city  of  Wheeling  col- 
lector of  said  city  for  the  unexpired  portion  of  the  current  term  of 
said  office,  and  having  continued  to  hold  and  exercise  the  duties 
of  said  office  after  the  expiration  of  said  current  term  and  until 
his  successor  was  elected  and  qualified,    Held  : 

I.  B.  legally  continued  to  hold  and  exercise  the  duties  of  said 

office  until  his  successor  qualified  ;  and 

II.  The  sureties  on  the  official  bond  of  B.  are  bound  to  the  same 
extent  for  any  default  while  thus  in  office  after,  that  they 
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are  for  defaults  committed  before  the  expiration  of  the  cur- 
rent term  speoified.    Id.  267. 

8.  Our  statute— section  1,  chapter  62,  Acts  1881,  declaring  that  no 
judge  or  oflflcer  of  a  court  shall  be  disqualified  from  performing 
his  official  duties  in  any  cause  by  reason  of  the  fact  that  he  is  a 
citizen  and  tax-payer  of  the  county,  district,  or  municipal  corpo- 
ration Interested  in  or  a  party  to  such  cause,  is  constitutional. 
Id,  267. 

4.  A  municipal  court  of  a  city  will  take  judicial  notice  of  the  ordi- 
nances of  such  city,  and  they  need  not  be  pleaded.    Id. 

6.  When  a  collector  of  a  city  collects  from  the  tax-payers  by  virtue 
of  his  office  interest  on  taxes,  he  is  in  no  position  to  assert  that 
said  interest  was  illegally  collected ;  and  in  an  action  brought 
against  him  for  such  interest  by  said  city  he  will  not  be  permit- 
ted to  defeat  the  same  by  alleging  such  Illegal  collection.    Id. 

6.  A  city  or  other  collector  of  public  taxes,  which  bear  interest,  is 

liable  for  interest  accrued  on  said  taxes ;  and  if  he  fails  to  account 
for  the  same  and  instead  of  doing  so  deposits  the  proceeds  of 
such  taxes  in  bank  and  takes  to  his  own  use  the  interest  paid  by 
the  bank  on  such  deposit,  he  and  his  sureties  will  be  liable  to  said 
city  for  the  specific  interest  so  received  by  him  from  the  bank  on 
such  proceeds.    Id.  268. 

7.  The  previsions  of  section  1,  chapter  141,  Acts  1872-3,  authorizing 

municipal  corporations  to  impose  a  license-tax  for  the  exercise  of 
certain  privileges  outside  and  within  one  mile  of  their  corporate 
limits,  does  not  authorize  the  imposition  of  such  tax  for  general 
municipal  purposes  but  only  for  the  liquidation  of  bonds  issued 
under  the  authority  of  said  act.    Kavfel  v.  Delaney^  410. 

See  Damages^  1-6 ;  PL  <fc  Pt.  9. 

MUNICIPAL  COURT  OF  HUNTINGTON. 

1  The  municipal  court  of  Huntington  created  by  act  of  the  Lejfisla- 
ture  passed  March  4,  1879,  is  a  court  of  limited  jurisdiction.  But- 
ter V.  Sullivan^  428. 

2.  The  constitutionality  of  section  nineteen  of  said  act,  providing  for 

depositing  jury-fees  before  a  jury  could  be  had,  cannot  be  raised 
in  a  case,  where  a  jury  was  waived.    Id. 

3.  The  act  of  March  4, 1879,  creating  the  municipal  court  of  Hunting- 

ton and  providing  that  its  operation  should  be  suspended,  until 
it  was  approved  by  the  voters  of  the  city  of  Huntington,  is  con- 
stitutional and  valid.    Id. 
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NEGLIGENCE. 

1.  N^ligence  is  in  most  cases  a  mixed  question  of  law  and  fact ;  and 

generally  what  particular  facts  constitute  negligence  is  a  question 
for  the  determination  of  the  jury  from  all  the  evidence  before 
them  bearing  on  the  subject^  rather  than  a  question  of  law  for 
the  determination  of  the  court.    Johnson  v.  Bailroad  09.,571. 

2.  If  the  facts  are  unambiguous,  and  there  is  no  room  for  two  honest 

and  apparently  reasonable  conclusionsi  the  court  should  not  be 
compelled  to  submit  the  question  to  the  jury  as  one  in  dispute. 
Id. 

3.  In  an  action  for  injuries  done  to  live-etock  on  a  railroad  track  by 

the  negligence  of  the  defendant,  the  burden  of  proving  the  negli- 
gence is  upon  the  plaintiff,  but  this  does  not  require  him  to  prove 
that  he  did  not  contribute  to  the  negligence  which  occasioned 
the  injury.  The  plaintifi^  will  have  shown  a  prima /actc  right  to 
recover,  when  he  has  proven  that  the  injury  has  in  fact  been  done 
and,  in  addition  thereto,  facts  and  circumstances  from  which  a 
jury  may  fairly  conclude  that  such  injury  was  caused  by  the  neg- 
ligence of  the  defendant,  leaving  out  of  consideration  any  ques- 
tion of  contributory  negligence.    Id, 

4.  A  case  in  which  it  is  held,  that  the  facts  proved  by  the  plaintiff 

made  a  prima /actc  case  of  negligence  against  the  defendant,  and 
the  court  properly  denied  the  defendant's  motion  to  exclude  the 
plaintiff's  evidence  from  the  jury.    Id, 

NEGOTIABLE  PAPER.  See  Promiasiyry  Notes  and  Bills  of  Ex- 
change, 

NEW  TRIAL. 

1.  If  the  evidence  in  the  trial  of  a  case  before  a  jury,  though  it  shows 

that  the  plaintiff  has  a  good  cause  of  action,  fails  to  prove  sub- 
stantially the  plaintiff's  case,  as  stated  in  the  declaration,  and  the 
jury  find  a  verdict  for  the  plaintiff,  the  court  on  the  motion  of  the 
defendant  should  set  aside  this  verdict  and  grant  a  new  trial,  and 
should  also  permit  the  plaintiff  to  amend  his  declaration  so  as  to 
correspond  with  his  proof  at  the  trial.  Hutchinson  v.  Parkers- 
burg,  127. 

2.  In  a  case  where  all  the  evidence  introduced  on  the  trial  is  clearly 

insufficient  to  warrant  a  verdict  in  favor. of  the  plaintiff,  and  the 
jury  nevertheless  finds  a  verdict  in  favor  of  the  plaintiff,  It  will 
be  error  to  overrule  the  motion  of  the  defendant  to  set  the  same 
aside,  and  grant  him  a  new  trial.     Wandling  v.  Straw^  692. 
See  PL  &  Pr,,  13. 

NON  IN  HjEC  FjEDJERA   VENL    See  Contracts,  1. 

NON-RESIDENT.    See  AppeaZs,  5. 

NOTICE.  See  Corporations,  1,2;  Trusts  and  Trustees,  7, 9 ;  Judi- 
cial Sale,  8. 
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OBJECTION.    See  PL  A  Pr.,  10. 

OFFICIAL  BOND.    See  Municipal  Corporations^  2. 

OFFSET.    See  Jurisdiction,  5  ;  Set-Off. 

OHIO  RIVER.    Bee  Jurisdiction,  1-3. 

OMISSIONS.    See  Instructions,  3  ;  Commissioners,  2. 

OPENING   AND   CLOSING   ARGUMENT.     See   Argument  of 
Cause. 

PARTICEPS  CRIMINIS.    See  Administrators,  7. 

PARTIES. 

1.  The  8th,  9th  and  10th  points  in  the  syllabus  of  Neely  v.  Jones,  16 

W.  Va.  625,  again  asserted.    McNeel  v.  Auldridge,  113. 

2.  Generally  where  one  has  agreed  to  pay  the  debt  of  another,  if  that 

other  does  not  pay  it,  the  property  of  the  one  thus  making  the 
promise  can  not  be  subjected  to  the  payment  of  the  debt,  until 
the  property  of  the  original  debtor  is  first  exhausted  ;  and  in  a 
suit  to  subject  the  property  of  him  collaterally  bound  it  is  nec- 
essary to  make  defendants  the  personal  representatives  and  heirs 
of  the  original  debtor,  he  being  dead.    Id. 

3.  If  in  a  suit  in  chancery  the  issue  is  made,  that  a  deed  absolute  on 

its  face  was  intended  to  be  a  mortgage,  it  becomes  absolutely  es- 
sential to  the  decision  of  that  question,  that  the  parties  to  said 
deed  or  their  heirs  should  all  be  parties  to  the  suit.    Id. 

See  Corporations,  9,  (V.);  Damages,  3;  PL   &  Pr,,  12  ;  Ferries, 
1-3  ;  Vendors  and  Vendees,  2. 

PARTNERS    AND    PARTNERSHIPS.     See  PL  &  Pr.,  11,   12  ; 
Dower,  1 ;  lYusts  and  Trustees,  5-9. 

PAYMENT.    See  Attorney  and  Client,  1-3 ;  Prom.  Notes  &  Bills 
of  Exch^ge,  1  ;  Recovery  Back  of  Money  Paid,  1,  2. 

PENDENTE  LITE.    See  False  Imprisonment,  2 ;  Judicial  Sale, 

7-10. 
PERSONAL  DECREE.    See  Principal  and  Agent,  1. 
PERSONAL  REPRESENTATIVES.    See  Parties,  2. 
PLEADING  AND  PRACTICE. 

1.  Where  a  declaration  .on  a  bond  with  collatteral  condition  contains 

a  general  and  also  special  assignments  of  breaches,  the  defendant 
may  properly  demur  to  the  declaration  and  to  each  assignment 
of  breaches.     Wheeling  v.  Black,  266. 

2.  If  in  such  case  the  demurrer  is  simply  to  the  declaration  and  the 

latter  contains  matter  sufficient  to  maintain  the  action,  the  de- 
murrer must  be  overruled,  although  some  of  the  breaches  assigned 
are  insufficient,  and  the  grounds  of  such  insufficiency  are  speci- 
fied in  the  demurrer.    Id. 
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PLEADING  AND  PRACTICE.— Continued. 

8.  It  is  a  general  rule  in  actions  on  such  bonds,  that  the  breaches  will 
be  sufficiently  assigned  by  negativing  the  words  of  the  condition. 
Id. 

4.  This  general  rule  is  universal,  where  the  condition  provides  for  a 

single  act  to  be  done,  but  where  it  provides  for  many  things  of 
different  kinds  to  be  done,  the  omission  of  any  one  of  which 
would  constitute  a  breach,  it  is  usual  and  proper  to  make  special 
assignments  of  each  kind  or  class  of  such  acts.  But  it  is  not 
necessary  to  set  forth  each  single  act  or  the  several  particular 
sums  of  money  received  constituting  the  breaches.    Id. 

5.  Under  our  statute— sec.  46  of  chap.  160,  Acts  of  1882— providing 

for  the  filing  of  a  bill  of  particulars  of  the  plaintiff's  claim,  the 
necessity  for  special  assignments  of  breaches  is  to  a  great  extent 
if  not  entirely  obviated.  By  filing  such  bill  of  particulars  with 
his  declaration  the  plaintiff  may  dispense  with  such  special 
assignment  in  most  if  not  in  all  cases.    Id. 

6.  Special  assignments  of  breaches  being  merely  of  the  nature  of 

bills  of  particulars  or  notices  of  the  character  of  the  plaiiitifiT's 
demand,  no  such  assignment  can  be  held  bad  on  demurrer,  if  it 
contains  any  single  averment  constituting  a  bretich  of  the  con- 
dition of  the  bond,  even  though  it  contain  other  matters  which 
do  not  constitute  such  breach.  The  proper  mode  of  reaching 
such  irrelevant  matters  Is  to  move  to  have  them  stricken  out,  or 
to  object  to  the  introduction  of  evidence  to  prove  them.     Id.  267. 

7.  In  an  action  in  which  a  municipal  corporation  is  plaintifif,  a  sub- 

pcena  duces  tecum  may  be  awarded  for  the  production  of  a  docu- 
ment in  the  possession  of  the  defendant  on  the  affidavit  of  mem- 
bers of  the  council  of  such  corporation  having  peculiar  knowl- 
edge of  the  importance  of  such  document  as  evidence  for  the 
plaintifi".    Id. 

8.  On  the  facts  appearing  a  motion  by  the  defendant  for  a  change 

of  venue  was  properly  overruled.    Id. 

9.  An  application  for  a  change  of  venue  should  be  made  at  the  earliest 

opportunity.    Id. 

10.  Where  it  was  shown  to  the  court,  that  the  plaintiffs  were  non- 
residents, and  security  for  costs  was  required,  and  the  court  ac- 
cepted an  ^^undertaking"  instead  of  a  bond,  and  no  objection 
was  made  thereto  by  the  defendants,  who  proceeded  to  trial,  the 
giving  of  the  bond  was  waived  by  them.  Butter  v.  Sullivan^ 
427. 

11.  Where  in  an  action  of  assuTnpsit  against  a  partnership  the  de- 
fendants filed  with  tlieir  plea  of  non-assumpHt  an  affidavit  deny" 
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PLEADING  AND  FB.ACTIC^.— Continued. 

ing  the  partnership,  and  the  plaintiff  demurred  to  the  affidavit, 
which  demurrer  was  overruled,  the  demurrer  being  immaterial 
should  not  have  been  entertained,  and  no  judgment  could  be 
given  by  the  court  on  overruling  such  demurrer.    Id. 

12.  In  an  action  of  assumpsit  against  a  partnership,  if  the  defendants 
claim,  that  there  was  a  non-joinder  of  proper  defendants,  such 
matter  can  only  be  raised  by  plea  in  abatement  and  must  be  filed 
at  rules,  section  58  of  chapter  125  of  the  Code  having  no  appli- 
cation to  such  a  case.    Id. 

18.  Where  there  is  a  motion  to  set  aside  a  verdict  and  grant  a  new 
trial  on  the  ground  of  after-discovered  evidence,  and  there  is  in 
the  record  no  certificate  of  evidence  or  facts  proven,  the  bill  of 
exceptions  raising  such  exception  will  not  be  considered  by  the 
appellate  court,  it  being  impossible  to  ascertain  whether  the 
aft«r-discovered  testimony  is  merely  cumulative  or  is  of  such  a 
character  as  ought  to  produce  a  different  result  on  a  new  trial. 
Id. 

14.  While  the  general  rule  is,  that  the  jurisdiction  of  a  court  of  limited 
jurisdiction  must  appear  by  the  record,  yet  it  is  in  the  power  of 
the  legislature  to  change  the  rule  and  declare,  that  it  shall  be 
presumed,  until  the  contrary  appears.    Id.  428. 

16.  A  writ  of  error  does  not  lie  from  ajudgment  of  the  mayor  of  a 
town  imposing  a  fine  for  the  violation  of  a  town-ordinance,  ren- 
dered by  him  while  acting  ex  officio  as  a  justice  without  the  in- 
tervention of  a  jury  and  imposing  a  fine  for  the  violation  of  a 
town-ordinance.  An  appeal  is  generally  the  proper  mode  of 
reviewing  such  judgment ;  but  under  some  peculiar  circumstances 
such  a  judgment  might  be  reviewed  by  a  writ  of  certiorari;  but 
under  no  circumstances  will  a  writ  of  error  lie  to  such  a  judgment. 
Ridgway  v.  Hinton,  564. 

Bee  Beco^ipmenf^l;  Chy.  Ft.  &  Pr.,  \-%\  New  Trial,  1,2; 
Damages,  3-6 ;  Municipal  Corporations,  4, 5 ;  Landlord  and 
Tenant,  2  ;  Municipal  Ct.  of  Huntington,  2 ;  Evidence,  3-5,  6  ; 
Set-Off,  1-7  ;  Argument  of  Cause,  1,2;  Exclusion  of  Evidence. 

PRESIDENTS  OF  CORPORATIONS.    See  WHt  of  Error,  1,  2. 

PRESUMPTION  OF  LAW.    See  PL  &  Pi.,  14. 

PRINCIPAL  AND  AGENT. 

1.  Where  in  a  chancery  suit  to  require  money  to  be  paid  on  a  contract 

it  appears,  that  one  of  the  parties,  who  signed  the  contract,  had 

.  no  interest  in  the  subject  but  was  acting  as  agent  merely,  and 

the  other  contracting  party  knew  that  he  was  acting  as  agent  for 

others,  no  personal  decree  can  be  had  against  such  person  for  the 
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PRINCIPAL  AND  AGENT. —Cbn^wued. 

repayment  of  moneys  paid  on  such  contract.    Smith  v.  Bond, 
387. 

2.  Where  such  other  parties,  for  whom  such  agent  was  thus  contract- 
ing, were  the  owners  of  the  land,  in  reference  to  which  the  con- 
tract was  made,  and  the  contract  provided,  that  any  repayment 
of  money  so  paid  should  be  paid  out  of  the  proceeds  of  the  sale  of 
the  land,  a  court  of  equity  alone  has  Jurisdiction  to  compel  such 
repayment.  Id.  388. 
See  Redemption  of  LandSy  1 ;  Life- Insurance,  11. 

PRINCIPAL  AND  SURETY.    See  Parties,  2 ;  Municipal  Corpor- 
ations, 2,  6  ;  Attorney  and  Client,  3  ;  Administrators ^  6,  8. 

PROCESS.    See  Habeas  Corpus,  1. 

PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE. 

A  negotiable  note  payable  to  A.  H.  Detwiler  &  Co.  is  secured  by  a 
deed  of  trust  executed  by  the  makers.  Just  before  this  note  be 
X  comes  due  the  makers  of  the  note  apply  to  A.  H.  Detwiler  to  per- 
mit them  to  draw  a  draft  on  Detwiler  <&  English,  a  firm  in  which 
A.  H.  Detwiler  is  a  partner,  for  the  amount  of  this  note  payable 
iu  ninety  days,  and  he  for  the  firm  of  Detwiler  &  English  agrees 
that  this  may  be  done  for  the  accommodation  of  the  makers  of 
this  negotiable  note,  they  proposing  to  take  up  this  negotiable 
note  with  this  draft  and  to  pay  the  draft  when  it  falls  due.  This 
draft  was  accordingly  so  drawn  payable  in  ninety  days.  The 
makers  of  this  note,  the  drawers  of  this  draft,  had  this  draft  dis- 
counted by  a  bank,  which  held  this  negotiable  note  for  collection 
and  the  bank  surrendered  the  negotiable  note  to  them  and  sent 
the  proceeds  of  the  note  to  the  parties,  to  whom  the  negotiable 
note  was  due  ;  and  the  makers  of  the  negotiable  note  at  once  sent 
it  to  Detwiler  &  English,  the  parties  on  whom  they  drew  the 
draft.  At  the  expiration  of  the  ninety  days,  when  the  draft  be- 
came payable,  the  drawers  of  it,  the  makers  of  the  negotiable 
note,  failed  to  pay  it  according  to  their  promise,  and  the  parties 
on  whom  it  was  drawn,  Detwiler  &  English,  paid  it.  And  there- 
upon A.  H.  Detwiler  &  Co.,  the  payees  of  the  negotiable  note, 
paid  to  Detwiler  &  English  the  full  amount  of  the  note,  that  be- 
ing the  amount,  which  they  had  paid  to  take  up  this  draft ;  and 
Detwiler  &  English  transferred  the  negotiable  note  to  the  payees 
of  it,  A.  H.  Detwiler  &  Co.    Held  : 

This  note  will  not  be  regarded  by  a  court  of  equity  as  paid  or  sat- 
isfied ;  but  the  credit  on  the  debt  represented  by  it  will  be 
regarded  as  simply  extended  for  ninety  days ;  and  the  pay- 
ment of  this  negotiable  note  may  be  enforced  by  A.  H.  Det- 
wiler A  Co.  out  of  the  property  conveyed  by  the  deed  of  trust 
for  its  security.    Hopkins  v.  Detwiler,  734. 

^e  Fraud,  \, 
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PROOF.    See  Indictment  2. 

PUBLIC  HEALTH. 

Sections  0  and  15  of  chapter  93  of  the  Acts  of  1882,  passed  March  15, 
1882,  entitled  **An  Act  amending  and  re-enacting  chapter  150  of 
the  Code  of  West  Virginia  concerning  the  public  health ''  is  con- 
stitutional and  valid.    Statey,  Dent^  I. 

PUNITIVE  DAMAGES.    See  False  Imprisonment,  3. 

PURCHASERS.     See  Corporations,  5^. 

QUASI  JUDICIAL  TRIBUNALS.     See  WHt  of  Prohibition,  2. 

RAILROADS. 

1.  Railroad  companies  are  common  carriers  engaged  in  a  public  em- 

ployment affecting  the  public  interest,  and  are  subject  to  legisla- 
tive control  as  to  their  rates  of  fare  and  freight,  just  as  any  natural 
person,  who  is  a  common  carrier,  is  subject  to  such  legislative 
control.     Railroad  Co*  v.  Transportation  Co- ,  824. 

2.  Railroad  corporations,  which  devote  their  property  to  a  use,  in 

which  the  public  has  a  direct  interest,  in  effect  grant  to  the  pub- 
lic an  interest  in  such  use,  and  must  to  the  extent  of  that  interest 
submit  to  be  controlled  by  the  public  for  the  common  good,  as 
long  as  they  maintain  the  use ;  but  they  may  withdraw  the  grant 
by  discontinuing  the  use.    Id. 

3.  There  is  a  marked  difterence  between  such  corporations  as  those 

spoken  of  in  the  last  point,  and  purely  private  corporations.  The 
former  may  be  called  quasi  public  corporations  ;  and  the  legisla- 
ture of  the  State  has  over  their  employment  of  their  property  so 
devoted  to  a  use,  in  which  the  public  has  an  interest,  a  control, 
which  it  does  not  have  over  the  employment  of  the  property  of  a 
purely  private  corporation.  The  legislature  can  generally  exer- 
cise no  control,  which  is  forbidden  by  the  charter  of  a  purely  pri- 
vate corporation.    Id. 

4.  Though  a  railroad  corporation  by  its  charter  is  given  "the  power 

to  contract  in  reference  to  its  business  the  same  as  private  indi- 
viduals," or  is  authorized  *'to  demand  and  receive  such  sum  or 
sums  of  money  for  the  transportation  of  persons  and  property  and 
for  the  storage  of  property,  as  it  deems  reasonable,"  or  though  it 
is  authorized  to  "carry  freight  and  passengers  charging  reason- 
able terms,"  or  though  by  its  charter  it  is  authorized  to  charge  a 
certain  fixed  rate,  which  is  declared  by  its  charter  ^  be  irreduci  - 
ble  by  the  legislature,  and  though  no  right  to  repeal,  alter  or 
amend  the  charter  is  reserved  to  the  legislature  in  the  act  grant- 
ing such  charter,  still  the  legislature  has  a  right  subsequently  to 
establish  by  a  general  act  a  maximum  rate  of  charges  for  the 
transportation  of  passengers  and  freight,  and  to  make  it  applica. 
ble  to  railroad  companies,  who  were,  when  the  act  was  passed, 
operating  their  railroads  under  such  previously  granted  charters. 
Id. 
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RAILROADS— Cbn«nw6d. 

5  Irrevocable  grants  of  franchises  to  corporations,  which  impair  the 
supreme  authority  of  the  State  to  make  laws  for  the  right  govern- 
ment of  the  State,  niunt  be  regarded  as  mere  licenses  and  not  as 
contracts,  which  bind  future  legislatures ;  for  no  legislature  can 
give  away  or  sell  the  discretion  of  subse<|uent  legislatures  in  re- 
spect to  matters,  the  government  of  which  from  the  very  nature 
of  things  must  vary  hi  varying  cu'cumstances.    Id.  325. 

6.  The  right  to  regulate  and  flx  at  their  pleasure  the  charges  of  rail- 

road companies  for  transportation  of  freight  and  passengers  is 
one  of  the  powers  of  the  state  inherent  in  every  sovereignty,  to 
be  exercised  by  the  legislature  from  time  to  time  at  its  pleasure, 
and  therefore  one  legiolature  can  not  by  a  charter  granted  to  a 
railroad  company,  though  it  be  for  a  valuable  consideration,  con- 
fer on  such  railroad  company  a  right  to  charge  certain  fixed  rates 
for  the  transportation  of  freight  ant^l  passengers,  ati  J  stipulate 
that  this  rate  of  charge  shall  not  be  changed  by  future  legislatures. 
If  that  be  done,  it  will  not  be  regarded  as  a  contract  but  in  legal 
effect  as  nothing  more  than  a  license  to  enjoy  this  privilege  con- 
ferred on  the  corporation  for  the  time  subject  to  future  legislative 
or  constitutional  control.    Id, 

7.  If  in  a  special  act  of  the  legislature  of  this  State,  chartering  a  com- 

pany and  conferring  on  it  specified  privileges  exceeding  those 
granted  to  other  like  corporations  by  the  general  law  of  the  State 
there  be  reserved  a  right  to  amend  this  act  by  a  future  legislature, 
and  the  legislature  subsequently  passes  a  general  act  applicable 
to  all  corporations  of  this  character,  whereby  the  specified  privi- 
lege, while  not  withdrawn,  is  so  modified  as  to  render  it  far  leas 
valuable  to  the  corporation,  which  had  been  chartered  by  this 
sp^ial  act,  this  can  not  be  regarded  as  an  exercise  by  the  legisla- 
ture of  the  reserved  right  to  amend  any  act,  as  it  can  not  properly 
be  called  an  amendment  of  this  special  act ;  for  by  our  Constitu- 
tion, Article  VI,  section  30,  it  is  provided  that  **  no  law  shall  be 
amended  by  reference  to  its  title  only  ;  but  the  section  amended 
shall  be  inserted  at  large  in  the  new  act."  But  such  general  act 
is  not  necessarily  inoperative  on  such  corporation,  as  it  may  or 
may  not  be  subjected  to  such  law,  this  depending  upon  whether 
or  not  the  legislature  has  the  constitutional  power  tfo  to  control  the 
corporation  in  this  respect.    Id. 

8.  Chapter  227  of  the  Acts  of  1872-3,  passed  December  27,  1873,  enti- 

tled *'  an  act  to  establish  a  reasonable  maximum  rate  of  charges 
for  the  transportation  of  passengers  and  freight,  and  to  prevent 
unjust  discrimination  and  extortion  in  the  rates  to  be  charged  by 
different  railroads  in  this  State  for  tl.e  transportation  of  passen- 
gers and  freight  on  said  railroads"  is  applicable  to  all  railroads 
in  this  State,  whether  their  charters  were  granted  before  or  since 
the  passage  of  this  act ;  and  it  Is  binding  on  all  railroad  conipa- 
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nies  doing  business  in  tliis  State  without  regard  to  any  provisions, 
whicli  may  have  been  inserted  in  their  charters.  The  legislature 
had  a  constitutional  right  to  pass  this  act;  and  no  previous  legis- 
lature had  a  right  to  so  restrain  or  limit  this  legislature  as  to  take 
from  it  the  right  to  fix  the  maximum  rates  of  charges  of  all  rail- 
roads in  the  State,  as  it  pleased.  And  any  provision  in  the 
charter  of  a  railroad  company  purporting  to  restrain  the  legisla- 
ture in  this  respect  can  not  be  regarded  as  a  contract,  but  must  be 
regarded  as  a  mere  license  revocable  at  the  pleasure  of  the  legisla- 
ture.   Id. 

9.  If  a  person  be  engaged  in  buying  oil  in  an  oil  region  and  shipping 

it  over  a  railroad  ;  and  there  is  no  other  outlet  for  this  oil  except 
over  this  railroad  ;  and  under  these  circumstances  he  agrees  to 
pay  to  the  railroad  company  more  than  its  legal  rates  of  charge 
for  the  freight  of  such  oil  and  does  make  such  payments  from 
time  to  time,  in  order  that  he  may  get  his  oil  transported  to  mar- 
ket in  the  only  manner,  in  which  he  can  transport  it,  though 
such  payments  are  made  after  each  shipment  of  oil  has  been  made 
and  the  oil  delivered,  such  person  must  be  considered  as  making 
such  payment  not  voluntarily  but  by  compulsion,  and  he  has  a 
right  in  an  action  for  money  had  and  received  for  his  use  to  re- 
cover back  the  excess  of  freight  so  paid  by  him  over  the  amount, 
which  the  railroad  company  had  a  legal  right  to  charge,  or  to 
offset  this  excess  against  the  railroad  company's  charge,  if  it 
brings  an  action  of  aaaumpait  against  such  shipper.  Transpor- 
tation Co.  v.  Sweetzer,  434. 

10.  In  such  action  to  recover  back  such  excess  of  payments  made  be- 
yond the  legal  rates  of  charge,  there  is  no  necessity  for  the  plain- 
tiff to  prove,  that  he  demanded  the  repayment  of  such  excess  by 
the  railroad  company  before  instituting  such  suit.    Id. 

11.  The  principles  decided  in  the  Laurel  Fork  and  Sand  HiU  Rail- 
road Company  v.  The  West  Virginia  Transportation  Company, 
supra,  approved  and  acted  upon.    Id.  435. 

See  Negligence^  3. 

RECORD. 

A  plea  and  answer  copied  into  the  record  by  the  clerk,  no  order  of 
the  court  having  been  entered  in  the  cause  permitting  them  or 
either  of  them  to  be  filed  nor  any  order  or  decree  recognizing 
them  as  filed,  are  not  a  part  of  the  record  and  can  not  be  consid- 
ered by  this  Court.    Park  v.  Petroleum  Co.,  108. 

See  Indictment,  PL  &  Pr.,  13-14 ;  Jurisdiction,  10-12. 

RECORDATION.  See  Evidence,  1 ;  Deeds,  3 ;  Partners  and  Part- 
nership, 7. 
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1«  A.,  a  manufacturer  of  orgaDs,  enters  into  an  agreement  with  B., 
whereby  B.  is  to  engage  in  the  business  of  selling  organs  manu- 
factured by  A.  and  is  to  introduce  them  into  use  in  a  given  terri- 
tory,  and  A.  is  to  furnish  him,  whenever  he  may  need  organs  for 
re-sale  in  this  territory,  with  all  the  organs  he  may  need  for  this 
purpose,  selling  them  to  him  at  reasonable  rates,  this  arrange- 
ment to  continue  so  long  as  either  party  choose  and  till  the  party 
desiring  to  put  an  end  to  this  arrangement  shall  give  to  the 
other  reasonable  notice  of  his  purpose  of  terminating  such  ar- 
rangement. A.,  the  manufacturer,  violates  this  agreement  by 
refusing  to  furnish  B.  with  organs  that  he  needed  for  re-sale  in 
this  territory,  without  having  first  given  to  B.  reasonable  notice 
of  his  purpose  to  terminate  the  arrangement,  whereby  B.  suffered 
damages.  A.,  the  manufacturer,  then  sues  B.  for  the  price  of 
certain  organs  which  he  had  purchased  of  A.  under  this  arrang- 
ment,  and  which  B.  had  not  paid  for.  The  action  brought  was 
an  action  of  assumpsit.    Held  : 

I.  The  defendant  could  not  under  section  6  of  chapter  126  of  the 

Code  of  West  Virginia  file  a  special  plea  alleging  any  failure 
in  the  consideration  of  the  contract  sued  upon,  as  the  con- 
tracts sued  upon  were  those  made  in  the  purchase  of  the  sev- 
eral organs,  which  had  not  been  paid  for. 

II.  The  defendant  could  not,  independent  of  this  statute,  fi^le  at 
common  law  a  special  plea  to  have  the  damages,  which  he 
sustained  by  the  breach  of  this  agreement,  recouped  against 
the  amount  due  to  the  plaintififs  on  the  organs  purchased. 

III.  The  defendant  had  a  right  to  have  the  damages  he  thus 
sustained  recouped  against  the  plaintifiT's  claim  on  the  trial 
of  the  general  issue  of  non  assumpsit^  provided  he  filed  with 
his  plea  of  non  assumpsit  a  notice,  that  on  the  trial  of  the 
case  he  would  claim  to  have  the  damages,  which  he  had  sus- 
tained by  the  plaintifiPs  breach  of  the  agreement,  recouped. 
Sterling  Organ  Company  v.  House,  64. 

2.  Buch  an  agreement  is  a  valid  one,  though  but  verbal,  as  it  does 
not  come  within  the  statue  of  frauds,  requiring  an  agreement, 
which  is  not  to  be  performed  within  a  year,  to  be  in  writing. 
Id,  66. 

8.  In  the  case  stated  in  point  1,  the  agreement  is  violated  by  the 
refusal  of  the  manufacturer  A,  to  sell  and  deliver  to  B.  certain 
organs  which  B.  wanted  for  the  purpose  of  re-sale  in  the  specified 
teritory,  A.  not  having  given  to  B,  the  reasonable  notice  required 
by  the  agreement  before  he  put  an  end  to  their  arrangement  When 
the  agreement  was  thus  violated,  B.  asked  A.  to  sell  and  deliver 
to  him  ten  organs  at  once  for  his  immediate  need.    A.  without 
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in  any  way  replying  to  this  request  sent  pursuant  to  this  order 
of  B.  three  of  the  ten  organs,  which  B.  had  so  ordered,  and  B. 
supposing  that  the  other  seven  organs  would  speedily  arrive, 
.  continued  the  men  and  wagons  and  horses,  which  he  had  em- 
ployed in  selling  and  delivering  organs,  in  his  employment  for  a 
week  at  his  own  expense,  these  men  and  wagons  and  horses  being 
idle  during  this  week.  In  the  recoupment  of  damages  for  this 
breach  of  his  agreement  by  the  plaintiff,  if  the  jury  believe  from 
the  evidence,  that,  had  these  seven  organs  been  sold  and  delivered 
promptly  by  the  plaintiff.  A.,  to  the  defendants.,  they  would  all 
have  been  sold  and  delivered  to  persons  B.  or  his  agents  had  seen 
and  had  a  prospect  of  selling  to  before  B.  ordered  them,  during 
the  week  that  his  men  and  wagons  were  idle  and  without  any 
additional  expense  beyond  what  he,  B.,  actually  incurred,  the 
true  measure  of  the  defendant,  B's.  damages  to  be  recouped  is 
the  difference  between  the  cost  of  these  seven  organs,  had  they 
been  sold  and  delivered  promptly  by  A.,  and  the  price,  which  B. 
would  have  received  for  them,  if  he  had  delivered  them  to 
the  purchasers  from  him.    Id, 

RECOVERING  BACK  OF  MONEY  PAID. 

1.  Money  paid  voluntarily  with  full  knowledge  of  the  facts  under  a 

mistake  of  law  can  not  be  recovered.    Beard  v.  Beard,  486. 

2.  Money  paid  upon  a  judgment  afterward  reversed  may  be  recov- 

ered ;  but  where  a  defendant  after  suit  brought  and  after  a  decree 
of  reference  to  a  commissioner  not  settling  his  liability,  with  full 
knowledge  of  all  the  facts,  voluntarily  pays  a  part  of  the  demand 
against  him,  and  a  decree  is  afterwards  rendered  against  him  for 
the  residue  of  the  demand,  which  upon  appeal  is  reversed,  and 
the  plaintiff  *s  bill  dismissed,  he  cannot  recover  the  part  so  paid, 
because  it  was  paid  under  his  own  mistake  of  law  voluntarily  with 
full  knowledge  of  all  the  facts.  Id. 
See  RailroadSy  9,  10 ;  Vendors  and  Vendees,  1. 

RED-MEN'S  ACT     See  Indictment,  2. 

REDEMPTION  OF  LANDS. 

1.  At  a  tax-sale,  a  husband  purchases  a  tract  of  land  in  the  name  of 
and  for  his  wife  with  money  derived  from  her  separate  estate ; 
he  is  his  wife's  general  agent  for  the  management  of  her  separate 
estate  and  the  transaction  of  her  business  under  a  general  au- 
thority from  her ;  within  one  year  after  such  sale  a  creditor  of  the 
person,  in  whose  name  the  land  was  sold,  goes  to  the  husband  and 
offers  to  pay  him  the  amount  necessary  to  redeem  the  land  and 
has  the  money  to  do  so,  and  also  hands  to  him  a  receipt  to  sign 
for  the  money  ;  the  husband  takes  the  receipt,  looks  at  it  and 
hands  it  back,  stating  that  he  will  not  sign  it  as  he  does  not  know 
that  such  creditor  has  a  right  to  redeem  the  land,  but  does  not  in- 
timate that  he  has  no  authority  to  receive  the  money  and  sign 
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'  the  receipt ;  subsequently  and  before  the  expiration  of  one  year, 
such  creditor  deposits  the  money  with  the  cierk  of  the  county 
court  of  the  proper  county,  and  takes  his- official  receipt  therefor 
as  prescribed  in  section  16  of  chapter  117,  Acts  1872-^.  Held  : 

I.  The  offer  to  pay  the  redemption  money  to  the  husband  was, 

under  the  circumstances,  a  sufficient  offer,  and  his  refusal  to 
receive  it  entitled  the  creditor  to  pay  the  same  to  the  clerk. 
Daruter  v.  JohnaonSy  380. 

II.  The  husband  being,  admittedly,  not  only  the  general  agent 
of  his  wife  but  having  made  the  tax-purchase  for  her,  the 
creditor  had  the  legal  right  to  r^^rd  and  treat  him  as  her 
agent  to  receive  and  receipt  for  the  money  in  redemption  of 
said  land  ;  and  if  he  had  no  authority  In  fact  to  act  in  that 
particular  matter,  it  was  his  duty  to  so  inform  the  person  of- 
fering to  redeem,  and  his  failure  to  do  so  will  make  his  act 
binding  upon  his  principal.    Id*  381. 

2.  Statutes  authorizing  the  redemption  of  lands  sold  for  taxes  are  to 
be  liberally  construed  in  favor  of  persons  entitled  to  redeem.  Id, 

RE-HEARING.    See  Appeals,  5. 
REMOVAL  OF  CAUSES. 

A  suit  held  not  to  be  removable  to  the  Federal  Court  under  the  act  of 
Congress  of  March  3,  1875.     Lynch  v.  Andrews,  752. 

REPLICATION,    See  Chy.  PL  &  Pr,,  9-11. 
REPORTS.    See  Oommsssioners,  1,  2  ;  Exceptions,  1. 
BES  ADJUDICA  TA . 

1.  A  Judgment  upon  the  merits  of  the  case  is  a  bar  or  estoppel  against 

a  prosecution  of  a  second  action  upon  the  same  demand,  and  is  a 
finality  to  the  claim  or  demand  in  controversy  and  concludes  par- 
ties and  those  in  privity  with  them,  not  only  as  to  every  matter 
which  was  offered  and  received  to  sustain  or  defeat  the  claim,  but 
also  any  other  admissible  matter  which  might  have  been  used  for 
that  purpose ;  such  demand  or  claim  having  passed  into  judg- 
ment can  not  again  be  brought  into  litigation  between  the  par- 
ties in  proceedings  at  law  upon  any  ground  whatever.  Wand- 
ling  V.  Straw,  692. 

2.  These  principles  apply  with  equal  force  to  the  Judgments  of  the 

inferior  courts  of  record  of  the  United  States  rendered  in  this 
State  between  parties  subject  to  their  Jurisdiction,  as  to  the  Judg- 
ments of  the  circuit  courts  of  this  State.    Id, 

RESCISSION.    See  Contracts,  b\  Vendors  and*  Vendees,  1,  2. 

REVERSAL  OF  DECREES.    See  Judicial  Sales,  1 ;  C%.  FL  A  Pr. 
13,  14. 
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RULES  OF  COURT. 

A  rule  of  a  circuit  court  that  *  instructions  to  a  Jury  will  not  be  en- 
tertained or  considered,  unless  submitted  before  the  conclusion  of 
the  argument  of  the  case,''  is  a  reasonable  rule  and  tends  to  the 
promotion  of  Justice  and  should  be  enforced,  unless  in  a  particular 
case  there  exist  peculiar  circumstances,  which  would  render  the 
enforcement  of  this  rule  unjust  to  one  of  the  parties,  and  in  such 
a  case  the  court  ought  to  disregard  the  rule  and  grant  or  refuse 
instructions,  though  asked  too  late  under  the  rule.  Sterling  Or- 
gan  Co.  v.  Houae^  65. 

SALE  OF  LAND.    See  Judicial  Sale,  5. 

SCAIiING  CONFEDERATE  MONEY.    See  Administrators,  2rA. 

SEAL.  See  Banks,  4  ;  Trusts  and  lYustees,  6 ;  Arbitration  and  Ar- 
bitrators, 9. 

SECURITY  FOR  COSTS.    See  PL  A  Pr.,  10. 

SEPARATE  ESTATE.  See  Husband  and  Wife,  1-4 ;  Bedemptior* 
of  Lands,  1. 

SET-OFF. 

1.  Opposite  demands  arising  out  of  judgments  or  decrees  between  the 

same  parties  in  the  same  right  may  be  set  off  against  each  other, 
whenever  it  is  equitable  to  do  so ;  but  the  application  for  this  re- 
lief should  not  be  delayed,  until  the  interests  of  third  parties 
have  become  involved.    Nuzum  v.  Morris,  669. 

2.  Upon  an  application  for  this  purpose  the  court  is  not  bound  by 

legal  rules  to  set  off  such  judgments  in  all  cases,  even  when  they 
are  in  the  same  right  and  between  the  same  parties.    Id, 

3.  Such  application  is  addressed  to  the  discretion  of  the  court,  and 

in  the  exercise  of  this  discretion,  even  when  the  set-off  might  be 
legally  made,  the  court  will  not  grant  the  order  allowing  the  set- 
off, if  it  clearly  appears  that  injustice  will  be  done  thereby.  Id. 

4.  A  party  thus  entitled  to  such  set-off  having  subject  to  his  control 

a  special  fund  primarily  applicable  to  the  satisfaction  of  its  judg- 
ment or  decree  will  not  be  permitted  to  avail  himself  of  his  right 
of  set-off  against  the  assignee  of  such  opposite  judgment  or  de- 
cree, until  after  such  special  fund  is  exhausted,  and  then  only 
for  any  balance  of  his  demand,  which  may  remain  unsatisfied. 
Id. 

5.  The  defendant,  Morris,  had  the  right  to  require  that  Nuzum  should 

first  apply  to  the  satisfaction  of  his  decree  against  S.  the  proceeds 
of  the  sale  of  his  land,  which  had  been  specially  set  apart  for 
that  purpose ;  and  the  right  of  N.  to  set  off  his  decree  against 
the  judgment  and  decree  of  8.  against  him  should  be  confined 
to  any  balance  of  his  demand,  which  might  remain  unpaid  after 
such  proceeds  were  exhausted.    Id.  560. 
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0.  The  preliminary  injunction  awarded  to  N.  should  be  continued  in 

force,  until  such  proceeds  can  be  collected  and  applied,  and  such 
set-off  made  ;  at  which  time  said  injunction  as  to  the  amount  of 
such  setroflTmust  be  made  perpetual,  and  as  to  the  unpaid  residue 
of  said  judgment  and  decree  against  Nuzum  wholly  dissolved. 
Id, 

7.  The  plaintiff 's  bill  showing  a  clear  right  to  this  relief  although  it 
is  not  specially  prayed  for,  should  be  entertained,  and  the  relief 
granted,  as  upon  the  case  made  it  could  properly  be  granted  under 
his  prayer  for  general  relief.    Id. 
See  Jurisdiction,  5. 

SETTLEMENT.    See  Husbaud  and  Wife,  1 

SETTLEMENT  OF  ACCOUNTS.    See  Administrator  a,  1. 

SHERIFF.    See  Administrators,  6. 

SPECIAL  PLEAS.    See  Recoupment,  1. 

SPECIAL  REPLICATION.    See  Chy.  PL  &  Pr,,  9. 

SPECIFIC  PERFORMANCE.    See  Contracts,  4,  7-9 ;  Vendors  and 
Vendees,  2. 

STATUTE  OF  FRAUDS.    See  Becoupm^t,  2, 
STATUTE  OF  LIMITATIONS. 

1.  When  a  suit  is  brought  in  equity  upon  a  claim,  which  is  legal  in  its 

nature,  by  analogy  the  statute  of  limitations  will  apply.  Wil- 
sons V.  Harper,  179. 

2.  When  the  statute  of  limitations  has  begun  to  run  against  an  an- 

cestor, it  will  continue  to  run  against  his  infant  heirs,  unless  oth- 
wise  specially  provided  by  statute.    Id. 

3.  When  the  cause  of  action  arose  twenty-five  years  before  suit  was 

brought,  and  the  justice  of  the  demand  depended  upon  merely 
oral  testimony  as  proof  of  payment  of  a  debt,  for  which  land  was 
sold  under  a  deed  of  trust,  even  if  for  the  greater  portion  of  the 
time  those  interested  in  showing  such  payment  were  infanta, 
equity  would  hesitate  to  grant  relief,  though  the  statute  of  limi- 
tations did  not  apply.  Id. 
See  Judicial  Sales,  9. 

STOCKHOLDERS.    See  Corporations,  1-4,  6,  7,  9. 

SUBPCENA  D  UCES  TECUM.    See  PL  A  Pr.,  7. 

SUBROGATION.    See  Vendors  and  Vendees,  8. 

SURETY.    See  Contracts,  1,  2;  Parties,  2;  Municipal  Corporations, 
2, 6;  Attorney  and  Client,  3;  Administrators,  6,  8. 

TAXES.    See  Judicial  Sales,  10. 

TENANT.    See  Landlord  and  Tenant. . 
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TENANT  BY  THE  CURTESY. 

Where  prior  to  the  adoption  of  the  Code  of  1868  the  husband  by 
marriage  and  the  birth  of  issue  alive  had  become  tenant  by  the 
curtesy  Initiate  of  the  freeliold  property  of  inheritance  of  his  wife, 
the  life*estate  of  the  husband  in  such  estate  is  liable  for  the  pay- 
ment of  his  debts  notwithstanding  the  provisions  of  chapter 
sixty-six  of  said  Code  and  of  the  Constitution  of  1872  of  this 
State.     Wyatt  v.  Smith,  813. 

TERM  OF  OFFICE.    See  Jtfwmcipa^  Corporations,  1,  2. 

TIME.    See  Contracts,  6,  7. 

TOWNS,    Sfee  Municipal  Corporations, 

TRESPASS.     See  Damages,  4-6. 

TRUSTS  AND  TRUSTEES. 

1.  Qu(e7'el.  Are  all  the  assets  of  an  insolvent  corjwration  a  trust- 

fund  for  the  payment  of  creditors  of  tlie  corporation? 
Lamb  v.  Laughlin,  300. 

2.  Qiuere  2.  If  so,  are  the  directors  of  the  insolvent  corporation 

trustees  for  the  creditors  ?    Id, 

3.  Qucere  3.    Can  a  board  of  directors  of  an  insolvent  corporation 

prefer  creditors  and  themselves  among  the  number? 
Id. 

4.  Quasre  4.  Can  a  director  of  an  insolvent    banking  corporation 

with  full  knowledge,  thfit  the  corporation  is  insolvent 
and  must  close  its  doors,  under  these  circumstances 
withdraw  his  deposits  from  the  bank  ?    Id,  301. 

5.  A  trust-deed  by  insolvent  debtors,  partners,  conveying  their  goods, 

wares  and  merchandise  in  their  store-room  and  the  goods,  wares 
and  merchandise,  which  they  might  thereafter  purchase  and 
put  In  said  store-room,  to  secure  certain  debts  of  the  firm,  and 
making  no  provision  as  to  the  possesion  of  said  goods,  wares  and 
merchandise,  but  simply  providing  that,  if  all  said  debts  were 
not  paid  within  thirty  days,  said  property  after  being  advertised 
for  thirty  days  might  be  sold  by  the  trustee  for  cash,  is  per  se 
fraudulent  on  its  face  and  void  as  to  all  the  creditors  of  the 
grantors.    Shattuck  v.  Knight,  690. 

6.  When  a  paper  purporting  to  be  a  deed  conveying  land  to  secure 

debts  of  the  grantors  appears  to  have  been  executed  not  under 
the  seals  of  the  grantors,  it  does  not  create  a  Hen,  so  as  to  defeat 
a  subsequent  attaching  creditor  of  the  grantors.  Such  a  paper  is 
In  substance  nothing  more  than  a  contract  for  a  Hen  upon  the 
land  to  be  created  by  a  deed  of  trust.    Id, 

7.  W^here  a  deed  of  trust  on  personal  property  is  executed  by  the 

members  of  a  firm  to  secure  the  debts  of  the  firm,  and  the  interest 
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TRUSTS  AND  TRUSTEES— Couttntied. 

of  creditx)r8  and  purchasers  for  value  without  notice  are  not 
affected,  the  question,  whether  it  was  properly  acknowledged 
and  recorded,  is  not  material.    Scruggs  v.  Burruss^  670. 

8.  One  member  of  a  firm  may  execute  a  deed  of  trust  on  personal 

property  to  secure  the  creditors  generally  of  the  partnership. 
Id. 

9.  Where  a  deed  of  trust  has  been  executed  on  personal  property  of  a 

partnership  by  a  member  of  a  firm  for  the  benefit  of  its  creditors 
generally,  and  two  of  the  firm-creditors  without  notice  of  such 
deed  have  attachments  sued  out  and  levied  on  the  interest  of  one 
member  of  the  firm  in  the  partnership-property,  such  levy  does 
not  give  such  creditors  priority  over  the  other  partnership-credi- 
tors secured  in  the  deed.    Id, 

10.  A  sale  of  property  under  a  deed  of  trust,  made  by  the  trustee, 
which  was  purchased  by  the  trust-creditor  at  the  price  of  $6,100.00, 
and  sold  and  conveyed  by  him  on  the  same  day  to  a  third  party 
at  the  price  of  $21,000.00,  shows  that  the  property  was  sold  at  a 
price  so  grossly  inadequate  as  of  itself  alone  to  be  evidence  of 
such  fraudulent  conduct  on  the  part  oi  the  trustee  and  trust«red- 
itor,  as  justifies  the  court  for  that  cause  alone  in  setting  aside 
such  sale ;  and  the  same  is  equally  true  when  the  trust-property 
was  sold  by  the  trustee  to  the  trust-creditor  at  the  price  of  $800.00, 
when  he  admits  in  his  answer  to  a  bill  filed  against  him  and  his 
trustee  to  set  the  sale  aside,  that  one  parcel  of  the  land  so  pur- 
chased by  him,  was,  at  the  time  of  such  sale  worth /ovr  thousand 
dollars.    Hope  v.  Salt  Co.,  789. 

See  Corporeitions,  8,  4 ;  Banks,  2,  3,  6,  7;  Prom.  Notes  and  Bills 
of  Exchange,  1. 

UMPIRE.    See  Arhitraiion  and  Arbitrators,  2. 

UNLAWFUL  ENTRY  AND  DETAINER.  See  Landlord  and 
Tenant,  1,  2. 

USAGE  OF  TRADE.    See  Contracts,  8. 

VENDORS  AND  VENDEES. 

1.  Where  a  contract  of  sale  of  real  estate  is  not  by  deed,  and  no  con- 

veyance has  been  made,  a  vendee  can  recover  back  in  an  action 
of  assumpsit  what  he  has  paid  on  the  contract,  when  the  condi- 
tions have  failed,  or  the  contract  has  been  rescinded,  or  the  ven- 
dor refuses  to  comply  with  his  part  of  tiie  contract ;  and  in  such 
case  equity  has  no  Jurisdiction.    Bier  y.  Smith,  880. 

2.  If  a  specific  performance  or  rescission  of  a  contract  for  the  pur- 

chase of  land  is  sought  after  the  death  of  the  vendee,  the  heirs 
and  not  the  personal  representative  must  bring  the  suit    Id.  831. 
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VENDORS  AND  VW^D^BB— Continued. 

3.  If  A.  has  purchased  a  tract  of  land  from  B.  and  exec^uted  his  notes 
for  the  purchase-money  and  a  deed  of  trust  on  the  land  to  secure 
B.,  and  then  sells  the  land  co  C.  with  the  agreement,  that  C. 
shall  take  up  the  notes  as  they  become  due,  and  C.  does  take  up 
the  first  note,  he  stands  in  the  shoes  of  A.  and  not  B.,  and  can 
not  be  subrogated  to  the  rights  of  B.  in  the  trust-deed ;  for  the 
note  is  paid,  and  the  debt  to  that  extent  discharged.  Id. 
See  ChrporaUonaSy  5,  8;  Jurisdiction^  8. 

VENDOR'S  LIEN.    See  Jwrwdic^on,  8;  Dower,  2. 

VENUE.    See  2^.  <fe  iV.,  8,  9. 

VERDICT.    See  New  Tried,  1,  2  ;  Exclusion  of  Evidence. 

VICE-PRESIDENTS  OF  CORPORATIONS.    Bee  WHt  of  Error, 
1,2. 

VINDICTIVE  DAMAGES.    See  False  Imprisonment,  3- 

VOLUNTARY  PAYMENT.    See  Recovery  Back  of  Money  Paid, 
1,  2 ;  Eailroads,  9,  10. 

VOLUNTARY  SETTLEMENT.    See  Husband  and  Wife,  1. 

WAIVER.     See  P;.  <$:  Pr.,  10. 

WEST  VIRGINIA.    See  JurUdiction,  1-3. 

WIDOW.    See  Gifts,  1 ;  Dower,  1,  2. 

WITNESS.    See  Administrator,  1 ;  Evidence,  3  ;  Gifts,  1. 

WRIT  OF  ERROR 

1 .  If  a  corporation,  which  does  a  large  amount  of  business,  from  the 

character  of  which  it  must  often  be  required  to  bring  Buits  and 
defend  suits  brought  against  it,  is  in  its  by-laws  and  action  of  its 
board  of  directors  silent  as  to  the  duties  of  its  president,  and  he  is 
left  thereby  entirely  untrammelled,  he  has  as  one  of  the  powers  in- 
herent in  the  president  of  such  a  corporation  authority  to  take 
charge  of  its  litigation  and  to  institute  and  carry  on  suits  for  it 
and  in  its  name  and  to  defend  suits  brought  against  it ;  and  in  so 
doing  he  may  employ  counsel  who  may  bind  the  corporation  by 
their  action  in  the  suit  within  the  ordinary  power  of  counsel.  He 
has  also  the  inherent  power  to  apply  for  and  obtain  a  writ  of 
error  for  the  corporation  and  in  its  name ;  and  at  his  pleasure  he 
may  dismiss  the  counsel  employed  by  him  in  such  case  as  well  as 
the  writ  of  error,  unless  restrained  from  so  doing  by  some  action 
of  the  board  of  directors.     Colmxin  v.  Oil  Co.  148. 

2.  When  a  vacancy  occurs  by  death  in  the  office  of  president  of  a  cor- 

poration, the  vice-president  may  act  in  his  stead  and  perform  the 
duties,  which  devolved  on  the  president,  though  the  law,  under 
which  the  corporation  was  organized,  did  not  mention  the  office 
of  vice-president,  but  after  providing  for  certain  officers  author- 
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WRIT  OF  ERROR— a)n«ww€d. 

ized  the  company  to  create  other  offloers,  and  it  did  accordingly 
create  the  office  of  vice-president.  Such  a  vice-president  after  the 
death  of  the  president  possesses  all  the  inherent  powers  of  the 
president ;  and  if  he  had  the  inherent  power  to  take  charge  of  the 
litigation  of  the  corporation  and  the  other  inherent  powers  of  a 
president  named  in  the  first  point  of  the  syllabus,  the  vice-presi- 
dent after  the  president's  death,  may  exercise  all  or  any  of  these 
powers.    Id, 

3.  If  a  Judgment  be  rendered  against  a  party,  no  creditor  of  the  party, 

whether  he  has  a  lien  on  his  land  or  not,  has  a  right  to  obtain  a 
writ  of  error  in  the  name  of  the  defendant ;  and  if  a  writ  of  error 
is  obtained  in  the  name  of  such  defendant,  he  may  at  any  time 
dismiss  such  writ  of  error  with  assent  of  the  defendant  in  error, 
and  no  such  creditor  of  the  plaintiff  in  error  has  a  right  to  object. 
Id. 

4.  No  court  on  the  application  of  such  a  creditor  and  on  his  showing, 

that  he  would  be  benefited  by  the  reversal  of  such  Judgment,  can 
properly  enjoin  the  plaintiff  in  error  from  dismissing  such  writ 
of  error.    Id, 

5.  The  fact  that  the  plaintiff  in  error  is  a  corporation  and  is  insolvent, 

and  that  on  its  application  the  court  had  directed  the  costs  of  such 
writ  of  error  to  be  paid  by  its  receiver  out  of  funds  in  his  hands 
arising  from  the  renting  of  the  land  of  such  corporation,  will  not 
prevent  the  appellate  court,  before  whom  such  writ  of  error  is 
pending,  from  disregarding  such  injunction  and  dismissing  the 
writ  of  error,  if  the  plaintiff  in  error  and  the  defendant  in  error 
have  agreed,  that  it  should  be  dismissed,  and  the  court  is  asked  to 
do  so.    /d.  149. 

6.  To  entitle  any  person  to  obtain  a  writ  of  error  or  appeal  from  a 

Judgment,  he  must  be  both  a  party  to  the  case  and  be  aggrieved 
by  the  Judgment.     Williamson  v.  Hays^  604. 
See  Writ  of  Prohibition,  1  ;  i^.  <$r  /V.,  15  ;  Ferries,  1-3. 
WRIT  OF  PROHIBITION. 

1.  The  statute— sec.  3,  ch.  73,  Acts  1882— authorizing  a  Judge  of  the 

circuit  court  in  vacation  to  issue  a  writ  of  prohibition  is  constitu- 
tional. Such  Judge,  being  thus  authorized  to  issue  such  writ  in 
vacation,  may  issue  a  rule  for  such  writ  returnable  before  him  and 
hear  the  same  in  vacation,  and  a  writ  of  error  lies  from  his  Judg- 
ment thus  rendered  in  vacation  to  this  Court.  Brazie  v.  Com- 
missoners,  213. 

2.  The  writ  of  prohibiiion  lies  from  a  superior  court  not  only  to  in- 

ferior ^Mdicia^  tribunals,  but  also  to  inferior  ministerial  tribunals 
possessing  incidentally  Judicial  powers  and  known  as  <7T<ain  Judi- 
cial tribunals,   and  also  in  extreme  cases  to  purely  ministerial 
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WRIT  OF  PROHIBITION— Cbn^nwcci. 

bodies,  when  they  usurp  and  attempt  to  exercise  judicial  funo- 
tious.    Id. 

3.  Such  writ  lies  from  the  circuit  court  to  the  county  commissioners 
assembled  in  special  session  to  ascertain  the  result  of  an  election, 
under  chapter  155,  Acts  of  1882,  to  prevent  them  from  transcend- 
ing their  legitimate  powers  by  examining  witnesses  and  hearing 
evidence  to  determine  whether  the  preclnct-commissioneis  have 
certified  and  returned  the  votes  of  persons  not  entitled  to  vote 
with  a  view  to  rejecting  such  votes.    Id, 
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